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Following its acquisition by certain investment funds affiliated with The Carlyle Group (‘‘Carlyle’’)
on October 1, 2010, NBTY, Inc. (together with its subsidiaries, the ‘‘Company,’’ ‘‘NBTY,’’ ‘‘we,’’ or
‘‘us’’) is not subject to the reporting requirements of Section 13 or 15(d) of the Securities Exchange Act
of 1934, as amended (the ‘‘Exchange Act’’). Consequently, this report has not been, and will not be,
filed with the Securities and Exchange Commission (‘‘SEC’’). However, the Company is obligated under
the indenture, dated as of October 1, 2010, among the Company, Alphabet Merger Sub, Inc., certain
guarantor subsidiaries of the Company named therein, and The Bank of New York Mellon, as trustee
(the ‘‘Indenture’’), governing the Company’s 9% Senior Notes due 2018 (the ‘‘Notes’’), to post on its
corporate website and otherwise make available financial and other information that the Company
would be required to file with the SEC were it subject to Section 13 or 15(d) of the Exchange Act,
subject to exceptions consistent with the terms of the Indenture. The Company is making this report
available to satisfy these obligations. The Indenture permits the Company to omit certain information
from this report that otherwise would be required on the forms promulgated by the SEC under the
Exchange Act. For example, the Indenture does not require the Company to present in this report
certain information required by the SEC rules relating to non-GAAP financial measures.

References in this report to the Company’s fiscal year refer to the fiscal year ended September 30
in the specified year.

This report speaks as of January 13, 2011, the date of this report. The Company undertakes no
obligation to update this report, to update any forward looking statements, or to reflect any
developments subsequent to such date.
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PART I

Forward-Looking Statements

This Annual Report (this ‘‘Report’’) contains ‘‘forward-looking statements’’ within the meaning of
the Private Securities Litigation Reform Act of 1995. You should not place undue reliance on these
statements. Forward-looking statements include information concerning our liquidity and our possible
or assumed future results of operations, including descriptions of our business strategies. These
statements often include words such as ‘‘believe,’’ ‘‘expect,’’ ‘‘anticipate,’’ ‘‘intend,’’ ‘‘plan,’’ ‘‘estimate,’’
‘‘seek,’’ ‘‘will,’’ ‘‘may,’’ or similar expressions. These statements are based on certain assumptions that
we have made in light of our experience in the industry as well as our perceptions of historical trends,
current conditions, expected future developments and other factors we believe are appropriate in these
circumstances. As you read and consider this Report, you should understand that these statements are
not guarantees of performance or results. They involve risks, uncertainties and assumptions. Many
factors could affect our actual financial results and could cause actual results to differ materially from
those expressed in the forward-looking statements. Some important factors include:

• potential slow or negative growth in the vitamin, mineral and supplement market;

• consumer perception of our products due to adverse scientific research or findings, regulatory
investigations, litigation, national media attention and other publicity regarding nutritional
supplements;

• the loss of significant customers;

• compliance with new and existing federal, state, local or foreign legislation or regulation, or
adverse determinations by regulators anywhere in the world (including the banning of products)
and, in particular, Good Manufacturing Practices (‘‘GMPs’’) in the United States, the Food
Supplements Directive and Traditional Herbal Medicinal Products Directive (the ‘‘Herbal
Products Directive’’) in Europe and greater enforcement by federal, state, local or foreign
governmental entities;

• increases in the cost of borrowings or unavailability of additional debt or equity capital, or both;

• prolonged economic downturn or recession;

• instability in financial markets;

• dependency on retail stores for sales;

• material product liability claims and product recalls;

• our inability to obtain or renew insurance, or to manage insurance costs;

• international market exposure;

• legal proceedings initiated by regulators in the United States or abroad;

• unavailability of, or our inability to consummate, advantageous acquisitions in the future, or our
inability to integrate acquisitions into the mainstream of our business;

• difficulty entering new international markets;

• loss of executive officers and other key personnel;

• the availability and pricing of raw materials;

• disruptions in manufacturing operations that produce nutritional supplements and loss of
manufacturing certifications;

• increased competition and failure to compete effectively;
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• our inability to respond to changing consumer preferences;

• interruption of business or negative impact on sales and earnings due to acts of God, acts of
war, sabotage, terrorism, bio-terrorism, civil unrest or disruption of delivery service;

• work stoppages at our facilities;

• increased raw material, utility or fuel costs;

• fluctuations in foreign currencies, including the British pound sterling, the euro, the Canadian
dollar and the Chinese yuan;

• interruptions in information processing systems and management information technology,
including system interruptions and security breaches;

• our inability to protect our intellectual property rights;

• our exposure to, and the expense of defending and resolving, product liability claims, intellectual
property claims and other litigation;

• adverse tax determinations;

• other factors disclosed in this Report; and

• other factors beyond our control.

In light of these risks, uncertainties and assumptions, the forward-looking statements contained in
this Report might not prove accurate. You should not place undue reliance upon them. All forward-
looking statements attributable to us or persons acting on our behalf are expressly qualified in their
entirety by the foregoing cautionary statements. All such statements speak only as of the date made,
and we undertake no obligation to update or revise publicly any forward-looking statements, whether as
a result of new information, future events or otherwise.

In this Report, we rely on and refer to information and statistics regarding our industry, products
or market share. Where possible, we obtained this information and statistics from third-party sources,
such as independent industry publications, government publications or reports by market research firms,
including The Nielsen Company (‘‘Nielsen’’), in which Carlyle has an ownership interest, the Nutrition
Business Journal (‘‘NBJ’’), Mintel International Group Ltd., the U.S. Census Bureau, company research
and trade interviews. Additionally, we have supplemented third-party information where necessary with
management estimates based on our review of internal surveys, information from our customers and
suppliers, trade and business organizations and other contacts in the markets in which we operate, and
our management’s knowledge and experience. However, these estimates are subject to change and are
uncertain due to limits on the availability and reliability of primary sources of information and the
voluntary nature of the data gathering process. Although we believe that these independent sources and
our management’s estimates are reliable as of the date of this Report, we have not verified this
information independently, and we cannot assure you of its accuracy or completeness. As a result, you
should be aware that market share and industry data included in this Report, and estimates and beliefs
based on that data, may not be reliable. We make no representation as to the accuracy or completeness
of the information.

Item 1. Business

Our Company

NBTY is the leading vertically integrated manufacturer, marketer, distributor and retailer of
high-quality vitamins, nutritional supplements and related products in the United States, with
operations worldwide. Our products are marketed through four operating segments: Wholesale/U.S.
Nutrition, European Retail, Direct Response and North American Retail. We currently sell over 25,000
individual stock keeping units (‘‘SKUs’’) under a portfolio of well-known brands with leading category
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positions across their respective categories, channels and geographies. With our broad range of
products, we are able to offer our wholesale customers a ‘‘one-stop’’ source for a wide assortment of
both branded and private label products across the value spectrum. Additionally, we have a significant
presence in virtually every major vitamin, minerals, herbs and supplements (‘‘VMHS’’) product category
and in multiple key distribution channels. We utilize our direct-to-consumer channels to identify new
consumer trends and leverage our flexible manufacturing capabilities and strong supplier relationships
to bring new products to market quickly. Through our world-class manufacturing operations and
significant economies of scale, we believe we are a low-cost manufacturer that offers attractively priced
products to retailers and consumers. In addition, we enjoy long-standing relationships with several
domestic retailers, including Wal-Mart, Costco, CVS, Sam’s Club, Walgreens, Kroger and Target. We
believe our diversified product, channel and geographic revenue mix, strong key customer relationships
and steady demand for VMHS products provide for a diversified, stable and profitable business with
strong cash flows.

We were incorporated in New York in 1971 under the name Nature’s Bounty, Inc., and changed
our state of incorporation to Delaware in 1979 by merger. On March 26, 1995, we changed our name
to NBTY, Inc. Our principal offices are located at 2100 Smithtown Avenue, Ronkonkoma, New York
11779. Our telephone number is (631) 567-9500, and our website is www.nbty.com.

Carlyle Transaction

On October 1, 2010, NBTY consummated a merger with an affiliate of Carlyle, under which the
Carlyle affiliate acquired 100% of NBTY’s equity (the ‘‘Merger’’). As a result of the Merger, NBTY’s
common stock (‘‘Common Stock’’) is no longer listed for trading on the New York Stock Exchange
(‘‘NYSE’’). Carlyle financed the Merger, in part, by equity financing provided or secured by an
investment fund affiliated with Carlyle, by the Notes issued under the Indenture, and by a new senior
secured term loan issued under a senior secured credit facility (the ‘‘Senior Credit Facility’’). See
‘‘Management’s Discussion and Analysis of Financial Condition and Results of Operations’’ for
additional information.

Operating Segments

We market our products through a global multi-channel distribution platform, supported by our
world-class manufacturing operations and supply chain.

Wholesale/U.S. Nutrition. We are the leading wholesale manufacturer of branded and private label
VMHS products in the United States. We sell our products in virtually all major mass merchandisers,
club stores, drug store chains, supermarkets. We also sell our products to independent pharmacies,
health food stores, the military and other retailers. Our key brands include Nature’s Bounty�, Osteo
Bi-Flex�, Pure Protein�, Sundown�, MET-Rx�, Ester-C�, Flex-A-Min� and Rexall�. We sell directly to
health and natural food stores under the Solgar�, SISU� and Good ‘N Natural� brands, to health food
wholesalers under our American Health� brand and to healthcare practitioners through our
Physiologics� brand. We also have licensing relationships with Disney Consumer Products, Inc. and
Marvel Characters, B.V. to manufacture VMHS products for children using their character images and
licensed art work. In addition to our strong brand positions, we are a leading private label
manufacturer in the industry and supply the majority of private label VMHS products to several of the
largest U.S. retailers. Our acquisition of the nutritional supplement business of Leiner Health
Products, Inc. (‘‘Leiner’’) in July 2008 enhanced our market position as a leading private label supplier
and provided greater access to key customer accounts. For the fiscal year ended September 30, 2010
(‘‘Fiscal 2010’’), branded and private label sales accounted for approximately 60% and 40%,
respectively, of our wholesale sales.
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European Retail. We have significant retail operations throughout Europe. We are the leading
VMHS specialty retailer in the United Kingdom (‘‘U.K.’’), where, as of September 30, 2010, we
generated revenue through the retail operations of 617 Holland & Barrett stores (including nine
franchised locations), 270 Julian Graves stores and 44 GNC (UK) stores. As of September 30, 2010, we
also generated revenue through 34 Nature’s Way stores in Ireland and 92 De Tuinen stores in the
Netherlands, including 13 franchised locations. Holland & Barrett, the leading player in the U.K.
VMHS specialty retail business, sells VMHS products and food products such as fruits and nuts,
through a broad range of approximately 3,100 SKUs. Our GNC (UK) stores specialize in vitamins,
minerals and sports nutrition products, marketing approximately 1,700 SKUs targeted at the more
health-conscious sports enthusiasts and price-sensitive customers, and are a strong complement to the
Holland & Barrett stores. We believe the breadth of our product offering, the superior customer
service provided in our stores and the deep category and product knowledge of our well trained sales
associates are key differentiators relative to our competitors. In 2008, we acquired Julian Graves Ltd.
(‘‘Julian Graves’’), a leading U.K. retailer of nuts, fruits and confectionery goods, adding 351 stores to
our U.K. footprint. In January 2010, we began converting Julian Graves stores to the more productive
Holland & Barrett and GNC (UK) banners. As of September 30, 2010, the converted stores have
experienced average sales increases of 19% over the comparable prior year period.

Direct Response. Through our internet and mail-order catalogs, we are the leader in the U.S.
direct response VMHS industry, offering a full line of VMHS products and selected personal care
items under our Puritan’s Pride� brand and other brand names, at prices that are generally at a
discount to similar products sold in retail stores. We also offer products focusing on other brands
through websites associated with our retail operations, such as www.vitaminworld.com,
www.hollandandbarrett.com, www.detuinen.nl, www.juliangraves.com and www.gnc.co.uk. Our Puritan’s
Pride website has generated an average of one million visits per month since January 2010. As of
September 30, 2010, Direct Response/Puritan’s Pride operated across four active websites in three
languages. Puritan’s Pride is strategically advantaged relative to its competitors, offering high-quality
products at low direct-from-manufacturer prices, as well as multi-buy promotions, creating a seamless
shopping experience for customers. Our highly-automated, state-of-the-art equipment enables us to
process orders quickly, economically and efficiently, with orders typically filled within 24 hours of
receipt. For Fiscal 2010, Puritan’s Pride internet sales comprised approximately 51% of our total
Puritan’s Pride sales.

North American Retail. As of September 30, 2010, we operated 457 Vitamin World retail stores
throughout the United States, primarily in regional and outlet malls, and 81 Le Naturiste retail stores
throughout Canada. Each store carries a full line of store brand products, as well as products
manufactured by third parties. Vitamin World stores serve as an effective channel to identify early
consumer and market trends, as well as to test new product introductions and ascertain product
acceptance. We are able to provide insight into the marketplace to our domestic wholesale customers
and can leverage our vertically integrated model to bring new products to the market quickly. We
believe the direct-to-consumer channels also serve a key role in educating consumers on the VMHS
category, including new products and the latest clinical studies and research.

Operating Segment and Geographic Financial Information

For a presentation of financial information for each of our operating segments, including financial
information relating to the geographic areas in which we conduct our business, see Item 7,
‘‘Management’s Discussion and Analysis of Financial Condition and Results of Operations—Results of
Operations,’’ and Note 23 to the Consolidated Financial Statements in this Report.
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Our Industry

The VMHS industry is comprised of several distinct product sub-categories:

• Vitamins. Single and multi-vitamin supplements. Products in the vitamin category include:
vitamin C, vitamin E, B vitamins, vitamin A/beta carotene, niacin, folic acid, and multi-vitamin
formulae.

• Minerals. Single and multi-mineral supplements. Products in the mineral category include:
calcium, magnesium, chromium, zinc, selenium, potassium, iron, manganese, multi-mineral
formulae and other single minerals.

• Herbs & Botanicals. Single herb or multi-herb supplements made primarily from plants or plant
components. Products in this category include: echinacea, garlic, ginseng, and ginkgo biloba.

• Specialty Supplements. This sub-category includes supplements falling outside other
sub-categories, such as glucosamine, melatonin, probiotics, docasahexanenoic acid (DHA), fish
oils and shark cartilage, Coenzyme Q10 (Co-Q10), amino acids and homeopathic remedies.

• Sports Nutrition. Sports Nutrition products include tablets, powders, nutrition bars and drinks
formulated to enhance physical activity, and include creatine, amino acids and protein formulae,
among others.

• Meal Replacements. This sub-category includes powders, nutrition bars and liquid nutritional
formulae created to substitute for, or occasionally to supplement, a meal.

Our Strategy

We continuously evaluate strategies to drive revenues and cash flows at each of our operating
segments by building on our leading market positions and strong customer relationships.

Increase Sales from Existing and New Customers

We expect to continue to drive organic growth through incremental shelf space with existing
customers, new customer additions and the continued strong momentum of our branded products. Our
ability to supply both branded and private label products across all price points allows retailers to
source a majority of their VMHS products from one supplier, while our private label leadership
provides us a foothold to drive increased sales of our branded products.

New Product Introductions

We consistently have been among the first in the industry to introduce innovative products in
response to new research and clinical studies, media attention and consumer preferences. Given our
presence in multiple distribution channels, we are well-positioned to identify trends and demand for
new products, and we have the manufacturing scale, expertise and supplier relationships to respond
rapidly and bring new products to market. During Fiscal 2010, we introduced over 150 new products.

Further Penetrate International Markets

Our products are currently marketed and sold in over 80 countries. However, only $338 million of
our sales in Fiscal 2010 were generated outside the United States and the U.K. We plan to capitalize
on our world-class manufacturing and distribution capabilities to drive incremental international sales,
particularly in emerging markets such as Asia, Eastern Europe and Brazil, which are characterized by a
rising middle-class, high rates of nutritional deficiencies and a strong demand for high-quality VMHS
products from U.S.-based manufacturers.
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Drive Growth and Profitability in Retail Operations

We continue to focus on positioning our retail operations for growth and profitability through
various strategic and tactical initiatives. During Fiscal 2008, we began to execute on a comprehensive
repositioning plan for our Vitamin World stores, including a new pricing strategy to reduce promotional
activity and increase focus on value, optimization of our store base, improved packaging, a new store
format, the expansion of our customer loyalty programs, and increased focus on employee training.
Recent Vitamin World store performance has demonstrated the favorable impact of these initiatives.

We also have implemented successfully several initiatives in our European Retail operations. We
are focused on maximizing multi-channel business and driving increased customer traffic by modifying
our promotional pricing strategy, increasing our focus on associate training, and developing loyalty and
customer relationship management programs.

Focus on Free Cash Flow Generation

We intend to focus on deleveraging through maximizing free cash flow available for debt reduction.
Our strong and stable cash flows are expected to be driven by continued strong top-line growth and
targeted initiatives for ongoing improvement in our manufacturing and supply chain operations, as well
as low maintenance capital expenditures and modest improvements in working capital efficiency.

Enhance Manufacturing Efficiencies

We expect to continue to focus on reducing costs and improving efficiency in our manufacturing
operations and driving supply chain strategies to maintain our leadership in low-cost manufacturing. In
May 2010, we purchased a softgel plant in the People’s Republic of China (‘‘China’’ or ‘‘PRC’’), which
added 1.2 billion softgels to current annual production capacity, to address international growth
opportunities and strengthen our low-cost manufacturing position. Through changes made to and
planned for this facility, we expect to increase capacity by up to 40% by March 31, 2011.

Disciplined Acquisition Strategy

Since 1986, we have acquired and successfully integrated approximately 30 companies, expanding
our brands, geographic presence, distribution channels and product offerings. In the fragmented, global
VMHS industry, there remains a robust pool of acquisition opportunities across channels and
geographies. Although our primary focus is to delever, at the appropriate time, we expect to capitalize
on our strong track record of integrating acquisitions and realizing synergies to address complementary
business opportunities.

Employees

As of September 30, 2010, we employed approximately 14,400 persons. In addition, we sell
products through commissioned sales representative organizations. Retail Wholesale Canada, CAW
Division, Local 468, represents approximately 250 of our associates in Canada under an agreement that
expires in October 2012. We believe we have strong employee and labor relations domestically and
internationally and historically have not experienced work stoppages that adversely affected our
operations.

Advertising

For Fiscal 2010, 2009 and 2008, we spent approximately $138 million, $110 million and
$140 million, respectively, on advertising, promotions and catalogs, including print, media and
cooperative advertising. Our in-house advertising staff creates our advertising materials, which include
print, radio, television and internet advertising. In the U.K. and Ireland, Holland & Barrett advertises
on television. Holland & Barrett, Julian Graves, GNC (UK) and Nature’s Way advertise in national
newspapers and conduct sales promotions. De Tuinen advertises on television and in newspapers and
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conducts sales promotions in the Netherlands. In addition, Holland & Barrett, GNC (UK), Julian
Graves and De Tuinen each publishes its own magazine with articles and promotional materials. Solgar,
GNC (UK) and SISU advertise in trade journals and magazines, operate Web sites and conduct sales
promotions.

Manufacturing, Distribution and Quality Control

At September 30, 2010, we employed approximately 4,300 manufacturing, shipping and packaging
associates. We manufacture domestically in Arizona, California, Florida, New Jersey, New York and
North Carolina. In addition, at September 30, 2010, we manufactured internationally in Winnipeg,
Manitoba, Canada, in Burton, U.K., and in Zhongshan, China. We have technologically advanced,
state-of-the-art manufacturing and production facilities, with total production capacity of approximately
71 billion tablets, capsules and softgels per year. During Fiscal 2010, we increased warehousing and
distribution in the U.S. by purchasing a new facility in Pompano Beach, Florida. See Item 2,
‘‘Properties.’’

All our domestic manufacturing operations are subject to GMPs, promulgated by the U.S. Food
and Drug Administration (‘‘FDA’’), and other applicable regulatory standards. We are subject to similar
regulations and standards in Canada and in the U.K. with respect to our manufacturing activities in
those countries. We believe our manufacturing processes comply with the GMPs for dietary
supplements or foods. We believe our manufacturing and distribution facilities generally have sufficient
capacity to meet our current business requirements and our currently anticipated sales.

We place special emphasis on quality control. We assign lot numbers to all raw materials and,
except in rare cases, initially hold them in quarantine while our Quality Department evaluates them for
compliance with established specifications. Once released, we retain samples and process the material
according to approved formulae by blending, mixing and technically processing as necessary. We
manufacture products in final delivery form as a capsule, tablet, powder, softgel, nutrition bar or liquid.
After a product is manufactured, our laboratory analysts test its weight, purity, potency, disintegration
and dissolution, if applicable. Except in rare instances, we hold the product in quarantine until we
complete the quality evaluation and determine that the product meets all applicable specifications prior
to packaging. When the manufactured product meets all specifications, our automated packaging
equipment packages the product with at least one tamper-evident safety seal and affixes a label, an
indelible lot number and, in most cases, the expiration or ‘‘best by’’ date. We use sophisticated
computer-generated documentation for picking and packing for order fulfillment.

Our manufacturing facilities are frequently recognized for their excellence, as demonstrated by our
many prominent food safety and GMP compliance certifications. In the United States and Canada, we
have received recognition from many prestigious organizations, including GMP Certification, U.S.
Pharmacopeia Certification and Health Canada GMP Natural Health Products Licenses. Additionally,
we have been recognized in the United Kingdom with Medicines and Health Products Regulatory
Agency’s (‘‘MHRA’’) Importation License and Wholesale Dealers License, as well as the SAI Global
Food Safety, Quality & Hygiene Certification.

Our manufacturing operations are designed to allow low-cost production of a wide variety of
products of different quantities, physical sizes and packaging formats, while maintaining a high level of
customer service and quality. Flexible production line changeover capabilities and reduced cycle times
allow us to respond quickly to changes in manufacturing schedules and customer demands.

We have inventory control systems at our facilities that track each manufacturing and packaging
component as we receive it from our supply sources through manufacturing and shipment of each
product to customers. To facilitate this tracking, most products we sell are bar coded. Our inventory
control systems report shipping, sales and, in most cases, individual SKU level inventory information.
We manage the retail sales process by monitoring customer sales and inventory levels by product
category. We believe our distribution capabilities increase our flexibility in responding to our customers’
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delivery requirements. Our purchasing and merchandising staff regularly reviews and analyzes
information from our point-of-sale computer system and makes merchandise allocation and markdown
decisions based on this information. We use an automated reorder system to maintain in-stock positions
on key items. These systems give us the information we need to determine the proper timing and
quantity of reorders.

Our financial reporting systems provide us with detailed financial reporting to support our
operating decisions and cost control efforts. These systems provide functions such as payment
scheduling, application of payment receipts, general ledger interface, vendor tracking and flexible
reporting options.

Research and Development

We did not expend material amounts for research and development of new products during the
last three years.

Competition; Customers

The market for nutritional supplement products is highly competitive. Our direct competition
consists of publicly and privately owned companies, which tend to be highly fragmented in terms of
both geographic market coverage and product categories. Competition is based primarily on quality and
assortment of products, customer service (including timely deliveries), marketing support, availability of
new products and price. Given our significant scale and broad scope relative to our competition, strong
innovation capabilities, high-quality manufacturing and vertical integration, we believe that we are
well-positioned to capitalize on the industry’s favorable long-term secular trends and gain share.

There are numerous companies in the vitamin and nutritional supplement industry selling products
to retailers, including mass merchandisers, drug store chains, club stores, independent drug stores,
supermarkets and health food stores.

During Fiscal 2010, Wal-Mart accounted for 27% of the Wholesale/U.S. Nutrition segment’s net
sales and 16% of our consolidated net sales. We sell products to Wal-Mart under individual purchase
orders placed by Wal-Mart and Wal-Mart’s standard terms and conditions of sale. These terms and
conditions include insurance requirements; representations by us with respect to the quality of our
products and our manufacturing process; our obligations to comply with law; and indemnifications by
us if we breach our representations or obligations. Wal-Mart has not committed to purchase from us,
and we have not committed to sell to Wal-Mart, any minimum amount of product. The loss of
Wal-Mart, or any other major customer, would have a material adverse effect on us if we were unable
to replace that customer. See Item 1A, ‘‘Risk Factors—Risks Relating to Our Business—One of our
customers accounted for 16% of our consolidated net sales in Fiscal 2010 and the loss of this customer,
or any of our other major customers, could have a material adverse effect on our results of
operations.’’

Government Regulation

United States

The processing, formulation, manufacturing, packaging, labeling, advertising, distribution and sale
of our products are subject to regulation by federal agencies, including the FDA, the United States
Federal Trade Commission (‘‘FTC’’), the U.S. Customs and Border Protection (‘‘CBP’’), the U.S. Postal
Service (‘‘USPS’’), the Consumer Product Safety Commission (‘‘CPSC’’), the Department of
Agriculture, U.S. Department of Labor’s Occupational Safety & Health Administration (‘‘OSHA’’) and
the U.S. Environmental Protection Agency (‘‘EPA’’). These activities also are subject to regulation by
various agencies of the states, localities and foreign countries in which we sell our products. In
particular, the FDA, under the Federal Food, Drug, and Cosmetic Act (the ‘‘FDCA’’), regulates the
registration, formulation, manufacturing, packaging, labeling, distribution and sale of foods, including
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dietary supplements, vitamins, minerals and herbs and cosmetics. The FTC regulates the advertising of
these products, and the USPS regulates advertising claims with respect to such products sold by mail
order. The National Advertising Division (‘‘NAD’’) of the Council of Better Business Bureaus oversees
an industry-sponsored self-regulatory system that permits competitors to resolve disputes over
advertising claims. The NAD may refer matters that the NAD views as violating FTC guides or rules to
the FTC for further action.

The FDCA has been amended several times with respect to dietary supplements, in particular by
the Dietary Supplement Health and Education Act of 1994 (‘‘DSHEA’’). DSHEA establishes a
framework governing the composition and labeling of dietary supplements. With respect to
composition, DSHEA defines ‘‘dietary supplements’’ as vitamins, minerals, herbs, other botanicals,
amino acids and other dietary substances for human use to supplement the diet, as well as
concentrates, constituents, extracts or combinations of such dietary ingredients. Generally, under
DSHEA, dietary ingredients that were marketed in the United States before October 15, 1994 may be
used in dietary supplements without notifying the FDA. However, a ‘‘new’’ dietary ingredient (a dietary
ingredient that was not marketed in the United States before October 15, 1994) must be the subject of
a new dietary ingredient notification submitted to the FDA unless the ingredient has been ‘‘present in
the food supply as an article used for food’’ without being ‘‘chemically altered.’’ A new dietary
ingredient notification must provide the FDA with evidence of a ‘‘history of use or other evidence of
safety’’ establishing that use of the dietary ingredient ‘‘will reasonably be expected to be safe.’’ A new
dietary ingredient notification must be submitted to the FDA at least 75 days before the initial
marketing of the new dietary ingredient. There can be no assurance that the FDA will accept the
evidence of safety for any new dietary ingredients that we may want to market, and the FDA’s refusal
to accept such evidence could prevent the marketing of such dietary ingredients. The FDA is in the
process of developing guidance for the industry to clarify the FDA’s interpretation of the new dietary
ingredient notification requirements, and this guidance may raise new and significant regulatory barriers
for new dietary ingredients. In addition, increased FDA enforcement could lead the FDA to challenge
dietary ingredients already on the market as ‘‘illegal’’ under the FDCA because of the failure to submit
a new dietary ingredient notification.

The FDA generally prohibits the use in labeling for a dietary supplement of any ‘‘health claim,’’
correlating use of the product with a decreased risk of disease, unless the claim is specifically
pre-approved or authorized by the FDA. DSHEA permits ‘‘statements of nutritional support’’ to be
included in labeling for dietary supplements without FDA pre-approval. Such statements may describe
how a particular dietary ingredient affects the structure, function or general well-being of the body, or
the mechanism of action by which a dietary ingredient may affect body structure, function or well-being
(but may not state that a dietary supplement will diagnose, cure, mitigate, treat, or prevent a disease).
FDA deems internet materials as labeling in most cases, so our internet materials must comply with
FDA requirements and could be the subject of regulatory action if the FDA, or the FTC reviewing the
materials as advertising, considers the materials false or misleading. A company that uses a statement
of nutritional support in labeling must possess evidence substantiating that the statement is truthful and
not misleading. When such a claim is made on labels, we must disclose on the label that the FDA has
not ‘‘evaluated’’ the statement, disclose that the product is not intended for use for a disease, and
notify the FDA about our use of the statement within 30 days of marketing the product. However,
there can be no assurance that the FDA will not determine that a particular statement of nutritional
support that we want to use is an ‘‘unauthorized health or disease claim’’ or an unauthorized version of
a ‘‘health claim.’’ Such a determination might prevent us from using the claim.

In addition, DSHEA provides that certain so-called ‘‘third-party literature,’’ such as a reprint of a
peer-reviewed scientific publication linking a particular dietary ingredient with health benefits, may be
used ‘‘in connection with the sale of a dietary supplement to consumers’’ without the literature being
subject to regulation as labeling. Such literature must not be, among other things, false or misleading;
the literature may not promote a particular manufacturer or brand of dietary supplement; and the
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literature must present a balanced view of the available scientific information on the subject matter.
There can be no assurance, however, that all third-party literature that we would like to disseminate in
connection with our products will satisfy these requirements, and failure to satisfy all requirements
could prevent use of the literature or subject the product involved to regulation as an unapproved drug.

As authorized by DSHEA, the FDA adopted GMPs specifically for dietary supplements, which
became effective in June 2008. These GMP regulations are more detailed than the GMPs that
previously applied to dietary supplements and require, among other things, dietary supplements to be
prepared, packaged and held in compliance with specific rules, and require quality control provisions
similar to those in the GMP regulations for drugs. We believe our manufacturing and distribution
practices comply with these new rules.

We also must comply with the Dietary Supplement and Nonprescription Drug Consumer
Protection Act (the ‘‘AER Act’’), which became effective in December 2007. The AER Act amended
the FDCA to require that manufacturers, packers, and distributors of dietary supplements report
serious adverse events (as defined in the AER Act) to the FDA within specific time periods. We
believe we comply with the AER Act.

The FDA has broad authority to enforce the provisions of the FDCA applicable to foods, dietary
supplements and cosmetics, including powers to issue a public ‘‘warning letter’’ to a company, to
publicize information about illegal products, to request a voluntary recall of illegal products from the
market, and to request the Department of Justice to initiate a seizure action, an injunction action, or a
criminal prosecution in the U.S. courts. The FTC exercises jurisdiction over the advertising of foods,
dietary supplements and cosmetics. In recent years, the FTC has instituted numerous enforcement
actions against dietary supplement companies for failure to adequately substantiate claims made in
advertising, or for the use of false or misleading advertising claims. These enforcement actions have
often resulted in consent decrees and the payment of civil penalties, restitution, or both, by the
companies involved. We currently are subject to FTC consent decrees resulting from past advertising
claims for certain of our products. As a result, we are required to maintain compliance with these
decrees and are subject to an injunction and substantial civil monetary penalties if we should fail to
comply. We also are subject to consent judgments under the California Safe Drinking Water and Toxic
Enforcement Act of 1986 (‘‘Proposition 65’’). Further, the USPS has issued cease and desist orders
against certain mail order advertising claims made by dietary supplement manufacturers, including us,
and we are required to maintain compliance with the orders applicable to us, subject to civil monetary
penalties for any noncompliance. Violations of these orders could result in substantial monetary
penalties. These civil penalty actions could have a material adverse effect on our consolidated financial
position, results of operations and cash flows.

In October 2009, the FTC issued new Guides Concerning the Use of Endorsements and
Testimonials in Advertising (‘‘Endorsement Guides’’). These new Endorsement Guides significantly
extend the scope of potential liability associated with the use of testimonials, endorsements, and new
media methods, such as blogging, in advertising. As of the December 1, 2009, the effective date of the
Endorsement Guides, advertisers were required either to substantiate that the experiences conveyed by
testimonials or endorsements represent typical consumer experiences with the advertised product or
clearly and conspicuously disclose the typical consumer experience with the advertised product. In many
instances, this will require advertisers to possess ‘‘competent and reliable scientific evidence’’ to
substantiate the consumer or endorser representations. Under the new Endorsement Guides,
advertisers also may be liable for statements made by consumers in the context of ‘‘new media,’’
including blogs, depending on the relationship between the consumer and the advertiser. Although an
advertiser’s control over the consumer’s comments will be relevant to a determination regarding liability
for false or misleading statements, it will not necessarily be dispositive.

In October 2010, the FTC announced proposed revisions to its Guides For The Use Of
Environmental Marketing Claims (‘‘Green Guides’’). These Green Guides are intended to assist
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advertisers in avoiding the dissemination of false or deceptive environmental claims for their products.
The latest proposed revisions to the Green Guides include new guidance regarding advertisers’ use of
product certifications and seals of approval, ‘‘renewable energy’’ claims, ‘‘renewable materials’’ claims,
and ‘‘carbon offset’’ claims. Many of these provisions instruct advertisers to specify and qualify
environmental claims even more extensively than previously required. The FTC simultaneously has
reminded advertisers that environmental claims inconsistent with the Green Guides may trigger FTC
challenge. In addition, although these Green Guides do not themselves have the force of law and are
not independently enforceable, violations of them might give rise not only to FTC scrutiny but also to
actions under state consumer fraud statutes.

We also are subject to regulation under various state and local laws that include provisions
governing, among other things, the registration, formulation, manufacturing, packaging, labeling,
advertising and distribution of foods, dietary supplements and cosmetics.

In addition, from time to time in the future, we may become subject to additional laws or
regulations administered by the FDA or by other federal, state, local or foreign regulatory authorities,
to the repeal of laws or regulations that we consider favorable, such as DSHEA, or to more stringent
interpretations of current laws or regulations. We believe that the dietary supplement industry is likely
to face a more aggressive enforcement environment in the future even in the absence of new
regulation. We cannot predict the nature of future laws, regulations, repeals or interpretations, and we
cannot predict what effect additional governmental regulation, when and if it occurs, would have on
our business in the future. Such developments, however, could require reformulation of certain
products to meet new standards, recalls or discontinuance of certain products not able to be
reformulated, additional record-keeping requirements, increased documentation of the properties of
certain products, additional or different labeling, additional scientific substantiation, additional
personnel, or other new requirements. Any such development could have a material adverse effect on
our consolidated financial position, results of operations and cash flows.

European Union

In the European Union (the ‘‘EU’’), the European Union Commission is responsible for
developing legislation to regulate foodstuffs and medicines. Although the government of each member
state may implement legislation governing these products, national legislation must be compatible with,
and cannot be more restrictive than, European requirements. Each member state is responsible for its
enforcement of the provisions of European and national legislation.

In July 2002, the EU published in its Official Journal the final text of a Supplements Directive,
which became effective in the EU at that time and which sets out a process and timetable by which the
member states must bring their domestic legislation in line with its provisions. The Supplements
Directive seeks to harmonize the regulation of the composition, labeling and marketing of food
supplements (at this stage only vitamins and minerals) throughout the EU. It does this by specifying
what nutrients and nutrient sources may be used (and by interpretation the rest which may not), and
the labeling and other information which must be provided on packaging. In addition, the Supplements
Directive is intended to regulate the levels at which these nutrients may be present in a supplement.
These maximum permitted levels are still to be announced.

By harmonizing member state legislation, the Supplements Directive should provide opportunities
for businesses to market one product or a range of products to a larger number of potential customers
without having to reformulate or repackage it. This development may lead to some liberalizing of the
more restrictive regimes in Europe, providing new business opportunities. Conversely, however, it may
limit the range of nutrients and nutrient sources substantially, and eventually the potencies at which
some nutrients may be marketed by us in the more liberal countries in Europe, such as the U.K., which
may lead to some reformulation costs and loss of some specialty products.
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In April 2004, the EU published the Traditional Herbal Medicinal Products Directive (the ‘‘Herbal
Products Directive’’) which requires traditional herbal medicines to be registered in each member state
in which they are intended to be marketed. A registration requires a product be manufactured to
pharmaceutical GMP standards; however, generally, there is no need to demonstrate efficacy, provided
that the product is safe, is manufactured to high standards, and has a history of supply on the market
for 30 years, 15 years of which must be in the EU. The Herbal Products Directive is intended to
provide a safe harbor in EU law for a number of categories of herbal remedies, which may otherwise
be found to fall outside EU law. However, it does not provide a mechanism for new product
development, and would entail some compliance costs in registering the many herbal products already
on the market. Full compliance is required by April 2011.

In December 2006, the EU published the Nutrition and Health Claim Regulation to apply from
July 1, 2007. This regulation controls nutrition and health claims by means of lists of authorized claims
that can be made in advertising, labeling and presentation of all foods, including food supplements,
together with the criteria a product must meet to use them. Claims already in use before January 1,
2006, and complying with existing national legislation, can continue to be made under transitional
arrangements. The European Food Safety Authority is producing lists of acceptable claims for approval
by the European Commission in 2011, except in respect of botanical products which will be considered
separately.

Additional European legislation is being developed to regulate sports nutrition products, including
the composition of such products. In particular, such legislation could restrict the type of nutrients we
may use in our products. Legislation introducing maximum permitted levels for nutrients in fortified
foods is also under discussion together with legislation introducing a positive list for enzymes. These
proposals, if implemented, could require us to reformulate our existing products. Also, proposals to
amend medicine legislation will impact traditional herbal medicines and introduce new requirements,
such as Braille labeling, which may lead to higher associated costs.

United Kingdom

In the United Kingdom, the two main pieces of legislation that affect the operations of Holland &
Barrett, Julian Graves, and GNC (UK) are the Medicines Act 1968, which regulates the licensing and
sale of medicines, and the Food Safety Act 1990, which provides for the safety of food products. A
large volume of secondary legislation in the form of Statutory Instruments adds detail to the main
provisions of these Acts, governing composition, packaging, labeling and advertising of products.

In the U.K. regulatory system, a product intended to be taken orally will fall within either the
category of food or the category of medicine. There is currently no special category of dietary
supplement as provided for in the United States by DSHEA. Some products which are intended to be
applied externally, for example creams and ointments, may be classified as medicines and others as
cosmetics.

The Medicines and Healthcare Products Regulatory Agency (‘‘MHRA’’), an executive agency of the
Department of Health, now has responsibility for the implementation and enforcement of the
Medicines Act 1968, and is the licensing authority for medicinal products. The MHRA directly employs
enforcement officers from a wide range of backgrounds, including the police, and with a wide range of
skills, including information technology. However, the MHRA still relies heavily on competitor
complaints to identify non-compliant products. The MHRA decides whether a product is a medicine or
not and, if so, considers whether it can be licensed. It determines the status of a product by considering
whether it is medicinal by ‘‘presentation’’ or by ‘‘function.’’ Many, though not all, herbal remedies are
considered ‘‘medicinal’’ by virtue of these two criteria.
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The Food Standards Agency (‘‘FSA’’), deals with legislation, policy and oversight of food products,
with enforcement action in most situations being handled by local authority Trading Standards Officers.
The large number of local authorities in the U.K. can lead to an inconsistent approach to enforcement.
Unlike the MHRA, local authorities regularly purchase products and analyze them to identify issues of
non-compliance. Most vitamin and mineral supplements, and some products with herbal ingredients,
are considered to be food supplements and fall under general food law which requires them to be safe.
Despite the differences in approaches in identifying non-compliant products, both the MHRA and local
authorities can, and do, prosecute where issues of non-compliance are identified.

Ireland

The legislative and regulatory situation in the Republic of Ireland is similar, but not identical, to
that in the U.K. The Irish Medicines Board has a similar role to that of the U.K.’s MHRA and the
Food Safety Authority of Ireland is analogous to the U.K.’s FSA. Ireland has brought its domestic
legislation into line with the provisions of the Supplements Directive and the Herbal Products
Directive. Thus, the market prospects for Ireland, in general, are similar to those outlined in the U.K.

Netherlands

The regulatory environment in the Netherlands is similar to the U.K. in terms of availability of
products. The Netherlands currently has the same liberal market, with no restrictions on potency of
nutrients. Licensed herbal medicines are available. However, some herbal medicines are sold freely as
in the U.K. without the need to be licensed, based on the claims made for them. The Netherlands also
is more liberal regarding certain substances, for which unlicensed sales are allowed. The government
department dealing with this sector is the Ministry for Health, Welfare and Sport.

Responsibility for food safety falls to the Voedsel en Warenautoriteit (Inspectorate for Health
Protection and Veterinary Public Health), which deals with all nutritional products. The Medicines
Evaluation Board, which is the equivalent of the U.K.’s MHRA, is charged with responsibility for the
safety of medicines which are regulated under the Supply of Medicines Act.

The overall market prospects for the Netherlands, in general, are similar to those outlined for the
U.K. above. Traditional Herbal Medicinal products that are currently on sale in the Netherlands fall
within the scope of the Herbal Products Directive.

Canada

The product safety, quality, manufacturing, packaging, labeling, storage, importation, advertising,
distribution, sale and clinical trials of natural health products (‘‘NHPs’’), prescription drugs, food and
cosmetics are subject to regulation primarily under the federal Food and Drugs Act (Canada) (the
‘‘Canadian FDA’’) and associated regulations, including the Food and Drug Regulations and the
Natural Health Products Regulations, and related Health Canada guidance documents and policies
(collectively, the ‘‘Canadian Regulations’’). In addition, NHPs and drugs are regulated under the
federal Controlled Drugs and Substances Act if the product is considered a ‘‘controlled substance’’ or a
‘‘precursor,’’ as defined in that statute or in related regulatory provisions.

Health Canada is primarily responsible for administering the Canadian FDA and the Canadian
Regulations.

The Canadian FDA and Canadian Regulations also set out requirements for establishment licenses
and market authorization for drugs. Subject to certain exceptions, establishment licenses are required
by manufacturers, packagers/labelers, distributors, importers and wholesalers of drugs. With regard to
market authorization, the exact requirements and time frame for obtaining market authorization vary
depending on the drug product. Effective January 2004, each NHP must have a product license issued
by Health Canada before it can be sold in Canada, subject to certain transition periods. NHPs which
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had a drug identification number (‘‘DIN’’) under the prior regulations could continue to be sold
without a license until December 31, 2009. Health Canada assigns a natural health product number
(‘‘NPN’’) to each NHP once Health Canada issues the license for that NHP. The Canadian Regulations
require that all drugs and NHPs be manufactured, packaged, labeled, imported, distributed and stored
under Canadian GMPs or the equivalent thereto, and that all premises used for manufacturing,
packaging, labeling and importing drugs and NHPs have a site license, which requires GMP
compliance. The Canadian Regulations also set out requirements for labeling, packaging, clinical trials
and adverse reaction reporting.

Health Canada approval for marketing authorizations and NHP licenses can take time. The
approval time for NHPs and drugs can vary depending on the product and the application or
submission. For NHPs, the Canadian Regulations indicate that certain product licenses should be
processed within 60 days. However, the regulations also include provisions to extend this time frame if,
for example, more information is required. There can be significant delays. Health Canada has publicly
acknowledged that there has been a delay in processing NHP licenses, and until August 3, 2010 the
Health Canada ‘‘Compliance Policy for Natural Health Products’’ provided that Health Canada would
focus compliance actions against those NHPs that do not have a product license submission number
and that Health Canada believes pose a health risk. The policy was not to be construed as
authorization to sell any NHP that does not have a product license, and Health Canada could exercise
its authority to stop the sale of unlicensed NHPs, or NHP sales that otherwise fail to comply with
Canadian Regulations at any time. Effective August 3, 2010, regulations to the Canadian FDA came
into force which provide that each application for an NPN that is in process, that has not been
disallowed and is for a product that is neither a specified restricted product nor a product that contains
an ingredient that is likely to result in injury to the health of a consumer, is to be issued an exemption
number. Upon the completion of certain formalities, a product license is deemed to have been issued
for a product with an exemption number and such license remains in effect until the associated
application is processed. These regulations will automatically be repealed 30 months after they came
into force. If Health Canada refuses to issue a product license, the NHP can no longer be sold in
Canada until Health Canada issues such a license. We have adopted a compliance strategy to adhere to
these new regulations and to Health Canada’s policies.

The Canadian FDA and Canadian Regulations, among other things, govern the manufacture,
formulation, packaging, labeling, advertising and sale of NHPs and drugs, and regulate what may be
represented on labels and in promotional materials regarding the claimed properties of products. The
Canadian Regulations also require NHPs and drugs sold in Canada to affix a label showing specified
information, such as the proper and common name of the medicinal and non-medicinal ingredients and
their source, the name and address of the manufacturer/product license holder, its lot number,
adequate directions for use, a quantitative list of its medical ingredients and its expiration date. In
addition, the Canadian Regulations require labeling to bear evidence of the marketing authorization as
evidenced by the designation DIN, drug identification number-homeopathic medicine (‘‘DIN-HM’’) or
NPN, followed by an eight-digit number assigned to the product and issued by Health Canada.

Health Canada can perform routine and unannounced inspections of companies in the industry to
ensure compliance with the Canadian Regulations. The overall risk factors and market prospects for
Canada, in general, are similar to those in the United States, as outlined above. Health Canada can
suspend or revoke licenses for lack of compliance. In addition, if Health Canada perceives a product to
present an unacceptable level of risk, it can also impose fines and jail terms.

The advertising of drugs and NHPs in Canada also is regulated under the misleading advertising
and deceptive marketing practices of the Competition Act (Canada), a federal statute. The labeling of
products also may be regulated under the federal Consumer Packaging and Labelling Act (Canada) and
also under certain provincial statutes. Both the Competition Act and the Consumer Packaging and
Labelling Act (except in respect of food products) are administered by the federal Competition Bureau.
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See Item 1A, ‘‘Risk Factors—Risks Relating to Our Business—Complying with new and existing
government regulation, both in the United States and abroad, could increase our costs significantly,
reduce our growth prospects and adversely affect our financial results,’’ for additional information.

China

In China, the packaging, labeling, importation, advertising, distribution and sale of our products
are primarily subject to the Food Safety Law, the Imported and Exported Goods Inspection Law, the
Product Quality Law, the Law on the Protection of Consumer Rights and Interests and the Advertising
Law, as well as various administrative regulations, rules, orders and policies issued by the national and
local government agencies regarding food regulation including the Regulations on Implementation of
Food Safety Law, Regulatory Measures on Labeling of Imported & Exported Foods, General Standards
for the Labeling of Prepackaged Foods For Special Dietary Uses, Guidelines for Labeling Inspection of
Imported & Exported Foods, Regulations on Food Advertising, Health Food Regulations, Health Food
Registration Regulations, Regulatory Measures on Health Food Advertising (collectively ‘‘PRC Food
Regulations’’).

Currently, the Ministry of Health (‘‘MOH’’), the General Administration of Quality Supervision,
Inspection and Quarantine(‘‘AQSIQ’’), the Safe Food and Drug Administration (‘‘SFDA’’), the State
Administration for Industry and Commerce (‘‘SAIC’’), the Ministry of Agriculture and their local
counterparts have the power and responsibility for the implementation and enforcement of the PRC
Food Regulations. In particular, the MOH is responsible for enacting food safety standards, publishing
food safety information and coordinating with other agencies to handle major food safety accidents.
The AQSIQ (mostly through its local counterparts) is responsible for inspection and regulation of the
imported food as well as quality inspection and control. The SAIC (mostly through its local
counterparts) is responsible for regulating the advertising of food. The SFDA (together with its local
counterparts) is responsible for examination and approval of the registration, labeling, advertising and
supervision of health food (including imported health food).

The PRC Food Regulations require that imported food conform to the national food safety
standards and be subject to inspection by the AQSIQ and its local counterparts. After passing the
inspection and obtaining a sanitation registration certificate issued by the AQSIQ or its local
counterparts, food products can be imported into China and then distributed in the China market.

The PRC Food Regulations also require packaging for food imported into China to have labels
and instructions in Chinese showing specific information, such as the name, list of ingredients and
quantitative labeling of ingredients, energy and nutrients, place of origin, name and address of the
domestic importer or distributor, production date, date of minimum durability, storage instructions,
instructions for use and target population group, but any claims as to prevention, alleviation, treatment
or cure of a disease or use of a drug’s name implying the treatment and functional effects must not
appear in the labeling.

China currently is implementing a stricter inspection system for health food. To the extent that
some of our products may be deemed as health food, we may have to comply with the special
regulations and rules applicable to health food. For example, in addition to AQSIQ’s inspection and
labeling requirement, the PRC Food Regulations could require us to apply for registration of health
foods with the SFDA and obtain a Health Food Import Approval Certificate. Furthermore,
advertisement about any health food shall be reviewed and approved by the SFDA before placement or
publication.

The AQSIQ, the SAIC, the SFDA, the Ministry of Commerce (‘‘MOC’’) and their local
counterparts can perform routine and unannounced inspections of importers and distributors in the
food industry to ensure compliance with the PRC Food Regulations. In recent years, these government
agencies have jointly taken numerous inspection and enforcement actions to deal with illegal practices
in the food market and promote sound development of food industry in China. The enforcement
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actions have often resulted in correction orders, monetary penalties, revocation of business licenses or
approval certificates, or suspension of import decision imposed by such agencies for non-compliance.

The regulatory environment in China is becoming more stringent. We believe that the food
industry is likely to face a more aggressive enforcement environment in the future, which could result
in additional product testing and approval requirements, additional record-keeping requirements,
additional or different labeling standards, recalls or discontinuance of certain products, and other new
standards and requirements, which could negatively affect our consolidated financial position, results of
operation and cash flows.

Environmental Regulation

Our facilities and operations, in common with those of similar industries making similar products,
are subject to many federal, state, provincial and local requirements, rules and regulations relating to
the protection of the environment and of human health and safety. We continually examine ways to
reduce our emissions and minimize waste and limit our exposure to any liabilities, as well as decrease
costs related to environmental compliance. Costs to comply with current and anticipated environmental
requirements, rules and regulations are not anticipated to be material when compared with overall
costs and capital expenditures. Accordingly, we do not anticipate that such costs will have a material
effect on our financial position, results of operations, cash flows, or competitive position.

International Operations

We market nutritional supplement products through subsidiaries, distributors, retailers and direct
mail in more than 80 countries throughout Europe, the Middle East, Africa, Central America, North
America, South America, Asia, the Caribbean islands and the Pacific Rim countries.

We conduct our international operations to conform to local variations, economic realities, market
customs, consumer habits and regulatory environments. We modify our products (including labeling of
such products) and our distribution and marketing programs in response to local and foreign legal
requirements and customer preferences.

Our international operations are subject to many of the same risks our domestic operations face.
These include competition and the strength of the relevant economy. In addition, international
operations are subject to certain risks inherent in conducting business abroad, including foreign
regulatory restrictions, fluctuations in monetary exchange rates, import-export controls and the
economic and political policies of foreign governments. Government regulations in foreign countries
may prevent or delay the introduction, or require the reformulation, of certain of our products.
Compliance with such foreign governmental regulations is generally the responsibility of our
distributors in those countries. These distributors are independent contractors whom we do not control.
The importance of these risks increases as our international operations grow and expand. Foreign
currency fluctuations, and, more particularly, changes in the value of the British pound sterling, the
euro, the Canadian dollar and the Chinese yuan as compared to the U.S. dollar, affect virtually all our
international operations.

See Item 7, ‘‘Management’s Discussion and Analysis of Financial Condition and Results of
Operations,’’ for additional information regarding the geographic areas in which we conduct our
business and the effect of foreign currency exchange rates on our operations.

Trademarks and Patents

General

We own trademarks registered with the U.S. Patent and Trademark Office (the ‘‘PTO’’) and many
foreign jurisdictions for our Nature’s Bounty�, Ester-C�, Solgar�, MET-Rx�, American Health�, Osteo
Bi-Flex�, Flex-A-Min�, Sundown�, Rexall�, Worldwide Sport Nutrition�, Puritan’s Pride�, Holland &
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Barrett�, Vitamin World� and Leiner� trademarks, among others, and with the appropriate U.K., EU,
Benelux or Canadian authorities for our Holland & Barrett�, Le Naturiste�, SISU�, and Julian
Graves� trademarks, among others. We have a license to use the GNC mark in the United Kingdom.
Our policy is to pursue registrations for all trademarks associated with our key products. U.S.
registered trademarks have a perpetual life, as do trademarks in most other jurisdictions, as long as
they are renewed on a timely basis and used properly as trademarks, subject to the rights of third
parties to seek cancellation of the trademarks if they claim priority or confusion of usage. We regard
our trademarks and other proprietary rights as valuable assets and believe they have significant value in
marketing our products. We hold U.S. and foreign patents on inventions embodied in certain products,
including Ester-C and Co-Q10 products.

United States

We have developed many brand names, trademarks and other intellectual property for products in
all areas. We consider the overall protection of our patent, trademark, license and other intellectual
property rights to be paramount. As such, we vigorously protect these rights from infringement. We
have approximately 2,500 trademark registrations and applications with the PTO or foreign trademark
offices.

We hold approximately 45 patents and patent applications, in the United States and in certain
other countries, most of which relate to Ester-C� and two of which relate to our Co-Q10 products. We
also are prosecuting patent applications actively on a worldwide basis for a number of products, that
include Ester-C� as an active ingredient. U.S. patents for Ester-C� expire between February 2019 and
June 2021. Most foreign patents for Ester-C� products expire between February 2019 and June 2021,
with a large number of foreign patents expiring in 2019.

Canada

Each of our Solgar, Le Naturiste, Vita Health, Nature’s Bounty, MET-Rx and SISU subsidiaries
owns the trademarks registered in Canada for its respective names.

U.K./Ireland

Our Holland & Barrett subsidiary owns trademarks registered in the U.K. and throughout the EU
for its Holland & Barrett� trademark, and has rights to use other names essential to its business.
NBTY Europe Limited is the exclusive licensee of the trademarks essential to the GNC (UK) business
in the U.K. Our Nature’s Way subsidiary owns the Nature’s Way� trademarks in Ireland. Our Solgar
subsidiary owns trademarks in the U.K. and throughout the EU, and our Julian Graves subsidiary owns
the Community Trademarks on its name and logo, which are in force throughout the EU.

Netherlands

Our De Tuinen subsidiary owns trademarks registered in the Benelux Office for Intellectual
Property, and its Community Trademark, which is in force throughout the EU, for its De Tuinen�
trademarks.

China

We own trademark applications and registrations for most of our material trademarks, which are
filed with the Chinese Trademark Office. We also own patent applications for Ester-C� compounds,
which are pending with the Chinese Patent Office.

Raw Materials

In Fiscal 2010, we spent approximately $700 million on raw materials (approximately $600 million
domestically), excluding packaging and similar product materials. The principal raw materials required
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in our operations are vitamins, minerals, herbs and gelatin. We purchased the majority of our vitamins,
minerals and herbs from raw material manufacturers and distributors in Canada, China, Europe, India,
Japan, South America and the United States. We believe that there are adequate sources of supply for
all our principal raw materials, and in general we maintain two to three suppliers for many of our raw
materials. From time to time, weather or unpredictable fluctuations in the supply and demand may
affect price, quantity, availability or selection of raw materials. We believe that our strong relationships
with our suppliers yield high quality, competitive pricing and overall good service to our customers.
Although we cannot be sure that our sources of supply for our principal raw materials will be adequate
in all circumstances, we believe that we can develop alternate sources in a timely and cost effective
manner if our current sources become inadequate. During Fiscal 2010, no one supplier accounted for
more than 6% of our raw material purchases. Due to the availability of numerous alternative suppliers,
we do not believe that the loss of any single supplier would have a material adverse effect on our
consolidated financial condition or results of operations.

Item 1A. Risk Factors

Please carefully consider the following risk factors, which could materially adversely affect our
business, financial condition, operating results and cash flows. The risk factors described below are not
the only ones we face. Risks and uncertainties not known to us currently, or that may appear
immaterial, also may have a material adverse affect on our business, financial condition, operating
results and cash flows.

Risks Relating to Our Indebtedness

Our substantial indebtedness could adversely affect our ability to raise additional capital to fund our
operations, limit our ability to react to changes in the economy or our industry, expose us to interest rate risk
to the extent of our variable rate debt and prevent us from meeting our obligations under the Notes.

As a result of the Merger, we have a significant amount of indebtedness. At September 30, 2010,
on a pro forma basis after giving effect to the Merger, we had $2.4 billion of indebtedness on a
consolidated basis. We also had an additional $250 million of unused commitments under the revolving
portion of our Senior Credit Facility. Our substantial indebtedness could have important consequences.
For example, it could:

• make it more difficult for us to satisfy our obligations with respect to the Notes;

• require us to dedicate a substantial portion of our cash flow from operations to payments on our
indebtedness, thereby reducing the availability of our cash flow to fund acquisitions, working
capital, capital expenditures, research and development efforts and other general corporate
purposes;

• increase our vulnerability to and limit our flexibility in planning for, or reacting to, changes in
our business and the industries in which we operate;

• restrict us from making strategic acquisitions or cause us to make non-strategic divestitures;

• expose us to the risk of increased interest rates as borrowings under the new senior secured
credit facilities will be subject to variable rates of interest;

• expose us to additional risks related to currency exchange rates and repatriation of funds;

• place us at a competitive disadvantage compared to our competitors that have less debt; and

• limit our ability to obtain additional debt or equity financing for working capital, capital
expenditures, business development, debt service requirements, acquisitions and general
corporate or other purposes.
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In addition, the Indenture governing the Notes and our Senior Credit Facility contain affirmative
and negative covenants that limit our ability to engage in activities that may be in our long-term best
interests. Our failure to comply with those covenants could result in an event of default which, if not
cured or waived, could result in the acceleration of all our indebtedness under the Indenture and the
Senior Credit Facility.

Despite current indebtedness levels and restrictive covenants, we and our subsidiaries may incur additional
indebtedness in the future. This could further exacerbate the risks associated with our substantial financial
leverage.

The Indenture and the Senior Credit Facility permit us to incur a substantial amount of additional
debt, including secured debt. Any additional borrowings under the Senior Credit Facility, and any other
secured debt, would be effectively senior to the Notes and any guarantees thereof to the extent of the
value of the assets securing such indebtedness. If new debt is added to current debt levels, the risks
that we now face as a result of our leverage would intensify.

To service our indebtedness, we will require a significant amount of cash and our ability to generate cash
depends on many factors beyond our control.

Our ability to make cash payments on and to refinance our indebtedness, including the Notes, and
to fund planned capital expenditures, will depend on our ability to generate significant operating cash
flow in the future. This, to a significant extent, is subject to general economic, financial, competitive,
legislative, regulatory and other factors that are beyond our control.

Our business may not generate sufficient cash flow from operations and future borrowings may not
be available under our Senior Credit Facility in an amount sufficient to enable us to pay our
indebtedness, including the Notes, or to fund our other liquidity needs. In such circumstances, we may
need to refinance all or a portion of our indebtedness on or before maturity. We may not be able to
refinance any of our indebtedness on commercially reasonable terms, or at all. If we cannot service our
indebtedness, we may need to take actions such as selling assets, seeking additional equity or reducing
or delaying capital expenditures, strategic acquisitions, investments and alliances. Such actions, if
necessary, may not be effected on commercially reasonable terms or at all. The Indenture and Senior
Credit Facility restrict our ability to sell assets and use the proceeds from such sales.

If we are unable to generate sufficient cash flow or are otherwise unable to obtain funds necessary
to meet required payments of principal, premium, if any, and interest on our indebtedness, or if we
otherwise fail to comply with the various covenants in the instruments governing our indebtedness
(including covenants in our Senior Credit Facility and the Indenture), we could be in default under the
terms of the agreements governing such indebtedness. In the event of such default, the holders of such
indebtedness could elect to declare all the funds borrowed thereunder to be due and payable, together
with accrued and unpaid interest, the lenders under our Senior Credit Facility could elect to terminate
their commitments thereunder, cease making further loans and institute foreclosure proceedings against
our assets, and we could be forced into bankruptcy or liquidation. If our operating performance
declines, we may need to obtain waivers in the future from the required lenders under our Senior
Credit Facility to avoid being in default. If we breach our covenants under our Senior Credit Facility
and seek a waiver, we may not be able to obtain a waiver from the required lenders. If this occurs, we
would be in default under our Senior Credit Facility, the lenders could exercise their rights, as
described above, and we could be forced into bankruptcy or liquidation.
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We are dependent upon our lenders for financing to execute our business strategy and meet our liquidity
needs. If our lenders are unable to fund borrowings under their credit commitments or we are unable to
borrow, it could negatively impact our business.

In the current volatile credit market, there is risk that any lenders, even those with strong balance
sheets and sound lending practices, could fail or refuse to honor their legal commitments and
obligations under existing credit commitments, including extending credit up to the maximum permitted
by a senior credit facility and otherwise accessing capital or honoring loan commitments. If our lenders
are unable to fund borrowings under their credit commitments, or we are unable to borrow, it could be
difficult in this environment to replace our Senior Credit Facility on similar terms.

Risks Relating to Our Business

A prolonged economic downturn or recession could adversely affect the retail and nutritional supplement
industries and restrict our future growth.

In Fiscal 2010, general worldwide economic conditions continued to decline in many countries.
These conditions could negatively affect our sales because many consumers consider the purchase of
our products discretionary. We cannot predict the timing or duration of any economic downturn or
recession, or the timing or strength of a subsequent recovery, or the worldwide locations that may
continue to be impacted by these general economic conditions. If the markets for our products
significantly deteriorate due to these economic effects, our business, financial condition and results of
operations will likely be materially and adversely affected.

Instability in financial markets could adversely affect our ability to access the credit markets.

In 2009, worldwide financial markets exhibited dramatic instability and the availability of credit
became precarious. Markets stabilized somewhat in 2010, but worldwide economic conditions remain
unsettled. If these conditions persist, they could affect our ability to access the credit markets. Any
restriction on our ability to access credit markets could limit our ability to pursue acquisitions or to
expand otherwise, and could negatively affect our financial conditions or results of operations.

Our success is linked to the size and growth rate of the vitamin, mineral and supplement market and an
adverse change in the size or growth rate of that market could have a material adverse effect on us.

An adverse change in size or growth rate of the vitamin, mineral and supplement market could
have a material adverse effect on us. Underlying market conditions are subject to change based on
economic conditions, consumer preferences and other factors that are beyond our control, including
media attention and scientific research, which may be positive or negative.

Because a substantial majority of our sales are to or through retail stores, we are dependent to a large degree
upon the success of this channel as well as the success of specific retailers in the channel.

Approximately 66% of our sales for Fiscal 2010 were in the United States. In this market, we sell
our products primarily to or through our and third-party retail stores. Because of this, we are
dependent to a large degree upon the growth and success of that channel as well as the growth and
success of specific retailers in the channel, which are outside our control. There can be no assurance
that the retail channel will be able to grow as it faces price and service pressure from other channels,
including the mass market.
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One of our customers accounted for 16% of our consolidated net sales in Fiscal 2010 and the loss of this
customer, or any of our other major customers, could have a material adverse effect on our results of
operations.

During Fiscal 2010, Wal-Mart, individually, accounted for 27% of our Wholesale/U.S. Nutrition
segment’s net sales and 16% of our consolidated net sales. As of September 30, 2010, Wal-Mart,
individually, accounted for 21% of our Wholesale/U.S. Nutrition segment’s total gross accounts
receivable. Additionally, for Fiscal 2010, our other top three wholesale customers collectively accounted
for approximately 23% of our Wholesale/U.S. Nutrition segment’s net sales and 15% of our
consolidated net sales. We do not have a long-term contract with Wal-Mart or any other major
customer, and the loss of this customer or any other major customer could have a material adverse
affect on our results of operations. In addition, our results of operations and ability to service our debt
obligations would be impacted negatively to the extent Wal-Mart is unable to make payments to us, or
does not make timely payments on outstanding accounts receivables.

Unfavorable publicity or consumer perception of our products and any similar products distributed by other
companies could have a material adverse effect on our business.

We believe the nutritional supplement market is highly dependent upon consumer perception
regarding the safety, efficacy and quality of nutritional supplements generally, as well as of products
distributed specifically by us. Consumer perception of our products can be significantly influenced by
scientific research or findings, regulatory investigations, litigation, national media attention and other
publicity regarding the consumption of nutritional supplements. There can be no assurance that future
scientific research, findings, regulatory proceedings, litigation, media attention or other favorable
research findings or publicity will be favorable to the nutritional supplement market or any particular
product, or consistent with earlier publicity. Future research reports, findings, regulatory proceedings,
litigation, media attention or other publicity that are perceived as less favorable than, or that question,
such earlier research reports, findings or publicity could have a material adverse effect on the demand
for our products and our business, results of operations, financial condition and cash flows. Our
dependence upon consumer perceptions means that adverse scientific research reports, findings,
regulatory proceedings, litigation, media attention or other publicity, whether or not accurate or with
merit, could have a material adverse effect on us, the demand for our products, and our business,
results of operations, financial condition and cash flows. Further, adverse publicity reports or other
media attention regarding the safety, efficacy and quality of nutritional supplements in general, or our
products specifically, or associating the consumption of nutritional supplements with illness, could have
such a material adverse effect. Such adverse publicity reports or other media attention could arise even
if the adverse effects associated with such products resulted from consumers’ failure to consume such
products appropriately or as directed.
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Complying with new and existing government regulation, both in the United States and abroad, could increase
our costs significantly, reduce our growth prospects and adversely affect our financial results.

The processing, formulation, manufacturing, packaging, labeling, advertising, distribution and sale
of our products are subject to regulation by several U.S. federal agencies, including the FDA, FTC,
CBP, USPS, CPSC, the Department of Agriculture, OSHA and the EPA, as well as various state, local
and international laws and agencies of the localities in which our products are sold, including Health
Canada and the Competition Bureau in Canada, the Food Standards Agency and the Department of
Health in the U.K. and similar regulators in Ireland, the Netherlands, the EU and China. Government
regulations may prevent or delay the introduction, or require the reformulation, of our products. Some
agencies, such as the FDA, could require us to remove a particular product from the market, delay or
prevent the import of raw materials for the manufacture of our products, or otherwise disrupt the
marketing of our products. Any such government actions would result in additional costs to us,
including lost revenues from any additional products that we are required to remove from the market,
which could be material. Any such government actions also could lead to liability, substantial costs and
reduced growth prospects. In addition, complying with AER Act, GMPs and other legislation may
impose additional costs on us, which could become significant. Moreover, there can be no assurance
that new laws or regulations imposing more stringent regulatory requirements on the dietary
supplement industry will not be enacted or issued or that certain agencies will not enforce the existing
laws or regulations more strictly. We currently are subject to FTC consent decrees and a USPS consent
order, prohibiting certain advertising claims for certain of our products. We also are subject to consent
judgments under Proposition 65. A determination that we have violated these obligations could result
in substantial monetary penalties, which could have a material adverse effect on our business, results of
operations, financial condition and cash flows. See Item 1, ‘‘Business—Government Regulation—United
States,’’ and Item 3, ‘‘Legal Proceedings,’’ for additional information.

Additional or more stringent regulations and enforcement of dietary supplements and other
products have been considered from time to time in the United States and globally. These
developments could require reformulation of certain products to meet new standards, recalls or
discontinuance of certain products not able to be reformulated, additional record-keeping requirements,
increased documentation of the properties of certain products, additional or different labeling,
additional scientific substantiation, adverse event reporting or other new requirements. These
developments also could increase our costs significantly. See Item 1, ‘‘Business—Government
Regulation,’’ for additional information.

In Europe, we anticipate the enactment of legislation that could significantly impact the
formulation and marketing of our products. For example, in accordance with the Supplements
Directive, maximum permitted content levels for vitamin and mineral supplements have not yet been
announced. European legislation regulating food supplements other than vitamins and minerals also is
expected to be introduced. The introduction of this anticipated legislation could require us to
reformulate our existing products to meet the new standards and, in some cases, may lead to some
products being discontinued.

The Nutrition and Health Claims Regulation implemented in July 2007 controls the types of claims
that can be made for foodstuffs (including supplements) in Europe, and the criteria a product must
meet for the claims to be made. When fully implemented, this regulation will impact the claims that
can be made for our products, and may impact our sales in Europe. See Item 1, ‘‘Business—
Government Regulation—European Union,’’ for additional information.

In addition, the General Product Safety Directive governing product safety came into force in
Europe at the beginning of 2004. This legislation requires manufacturers to notify regulators as soon as
they know that a product is unsafe and gives regulators in each EU member state the power to order a
product recall and, if necessary, instigate the product recall themselves. A recall of any of our products
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in Europe could have a material adverse effect on our business, results of operations, financial
condition and cash flows.

In Canada the federal government has undertaken an initiative to develop a new framework for
drug licensing. The current system of drug regulation in Canada focuses on pre-market activities and
licensing is point-in-time, not continuous, subject to the licensee performing its obligations with respect
to advertising restrictions, quality of product and adverse reaction reporting. A progressive licensing
regime would entail a life-cycle approach to the regulation of drugs and could involve earlier
consultation with industry prior to drug submissions, the requirement for licensees to provide and for
Health Canada to review pharmacovigilance (adverse reaction reporting) and risk management plans,
and re-evaluation by Health Canada of drug information after a period of initial marketing. Health
Canada has completed the consultation process with external stakeholders and is moving towards the
development of a progressive licensing framework document. The implementation of a new regulatory
framework could have a significant impact on our Canadian operations. There is no indication of when,
or if, such new regulatory regime will be implemented.

In China, the Food Safety Law, which replaced prior regulations, came into force on June 1, 2009.
This legislation requires all imported food to comply with applicable national food safety standards and
subjects it to inspection by AQSIQ. Where there are no national food safety standards for some
imported food, MOH approval must be obtained before applying for the inspection; otherwise the food
in question cannot be imported into China. The revision of the national food safety standards by the
MOH is in progress and some new or updated standards are expected to be introduced in late 2011.
The introduction of these new food safety standards may require us to reformulate our existing
products to meet the new standards and in some cases, may lead to some products being discontinued.

The Food Safety Law also requires overseas food manufacturers to register with the AQSIQ or its
local counterparts, which must establish records of the credit standing of importers, exporters and
manufacturers of imported goods. The imported foods, importers, exporters or manufacturers with
unsatisfactory records are subject to stricter inspection or even suspension of their import business. Any
restriction or suspension of import of any of our products into China could have a material adverse
effect on our business, results of operations, financial condition and cash flows.

The Food Safety Law provides for strict regulation and supervision over food claimed to have
particular effects on human health, which is mainly subject to the regulation by the SFDA. To the
extent that some of our products may be deemed to fall into this category by the AQSIQ and/or SFDA,
the importation and sale of such products could be subject to the more complicated registration
requirements and stricter inspection by the SFDA and AQSIQ.

The AQSIQ has published the draft Imported or Exported Food Safety Regulatory Measures for
public opinion in July 2010, which provides for detailed safety regulations and inspection requirements
applicable to imported food. The introduction of these regulations could require us to go through
complicated procedures for importing our products into China, and in some cases, may lead to some
products being discontinued.

We may incur material product liability claims, which could increase our costs and adversely affect our
reputation, revenues and operating income.

As a retailer, marketer and manufacturer of products designed for human and animal
consumption, we are subject to product liability claims if the use of our products is alleged to have
resulted in injury. Our products consist of vitamins, minerals, herbs and other ingredients that are
classified as foods, dietary supplements, or NHPs and, in most cases, are not necessarily subject to
pre-market regulatory approval in the United States. One of our Canadian subsidiaries also
manufactures and sells non-prescription medications such as headache and cold remedies and contract
manufactures some prescription medications. Some of our products contain innovative ingredients that
do not have long histories of human consumption. Previously unknown adverse reactions resulting from
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human consumption of these ingredients could occur. In addition, some of the products we sell are
produced by third-party manufacturers. As a marketer of products manufactured by third parties, we
also may be liable for various product liability claims for products we do not manufacture. We have
been in the past, and may be in the future, subject to various product liability claims, including, among
others, that our products include inadequate instructions for use or inadequate warnings concerning
possible side effects and interactions with other substances. A product liability claim against us could
result in increased costs and could adversely affect our reputation with our customers, which, in turn,
could have a material adverse effect on our business, results of operations, financial condition and cash
flows. See Item 3, ‘‘Legal Proceedings,’’ for additional information.

If we experience product recalls, we may incur significant and unexpected costs, and our business reputation
could be adversely affected.

We may be exposed to product recalls and adverse public relations if our products are alleged to
cause injury or illness, or if we are alleged to have violated governmental regulations. A product recall
could result in substantial and unexpected expenditures, which would reduce operating profit and cash
flow. In addition, a product recall may require significant management attention. Product recalls may
hurt the value of our brands and lead to decreased demand for our products. Product recalls also may
lead to increased scrutiny by federal, state or international regulatory agencies of our operations and
increased litigation and could have a material adverse effect on our business, results of operations,
financial condition and cash flows. See ‘‘—Complying with new and existing government regulation,
both in the United States and abroad, could increase our costs significantly, reduce our growth
prospects and adversely affect our financial results’’ and other risks summarized in this Report.

Insurance coverage, even where available, may not be sufficient to cover losses we may incur.

Our business exposes us to the risk of liabilities arising from our operations. For example, we may
be liable for claims brought by users of our products or by employees, customers or other third parties
for personal injury or property damage occurring in the course of our operations. We seek to minimize
these risks through various insurance contracts from third-party insurance carriers. However, our
insurance coverage is subject to large individual claim deductibles, individual claim and aggregate policy
limits, and other terms and conditions. We retain an insurance risk for the deductible portion of each
claim and for any gaps in insurance coverage. We do not view insurance, by itself, as a material
mitigant to these business risks.

We cannot assure you that our insurance will be sufficient to cover our losses. Any losses that
insurance does not substantially cover could have a material adverse effect on our business, results of
operations, financial condition and cash flows.

The insurance industry has become more selective in offering some types of coverage and we may not be able
to obtain insurance coverage in the future.

The insurance industry has become more selective in offering some types of insurance, such as
product liability, product recall, property and directors’ and officers’ liability insurance. Our current
insurance program is consistent with both our past level of coverage and our risk management policies.
However, we cannot assure you that we will be able to obtain comparable insurance coverage on
favorable terms, or at all, in the future.

International markets expose us to certain risks.

As of September 30, 2010, we operated over 1,100 retail stores outside of the United States. In
addition, we had significant wholesale sales outside of the United States. For Fiscal 2010, international
sales represented approximately 34% of our net sales. These international operations expose us to
certain risks, including:

• local economic conditions;
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• inflation;

• changes in or interpretations of foreign regulations that may limit our ability to sell certain
products or repatriate profits or capital to the United States;

• exposure to currency fluctuations;

• potential imposition of trade or foreign exchange restrictions or increased tariffs;

• changes and limits in export and import controls;

• difficulty in collecting international accounts receivable;

• difficulty in staffing, developing and managing foreign operations as a result of distance,
languages and cultural differences;

• potentially longer payment cycles;

• difficulties in enforcement of contractual obligations and intellectual property rights;

• renegotiation or modification of various agreements;

• national and regional labor strikes;

• increased costs in maintaining international manufacturing and marketing efforts;

• quarantines for products or ingredients, or restricted mobility of key personnel due to disease
outbreaks;

• government regulations and laws;

• geographic time zone, language and cultural differences between personnel in different areas of
the world;

• political instability;

• trademarks availability and registration issues;

• changes in exchange rates;

• changes in taxation; and

• wars and other hostilities.

As we continue to expand our international operations, these and other risks associated with
international operations are likely to increase. These risks could have a material adverse effect on our
business and results of operations.

We may be exposed to legal proceedings initiated by regulators in the United States or abroad that could
increase our costs and adversely affect our reputation, revenues and operating income.

In the United States, Europe and Canada, non-compliance with relevant legislation can result in
regulators bringing administrative, or, in some cases, criminal proceedings. In the United States, the
FTC has considered bringing actions against the Company in the past. In the U.K., it is common for
regulators to prosecute retailers and manufacturers for non-compliance with legislation governing
foodstuffs and medicines. Our failure to comply with applicable legislation could occur from time to
time, and prosecution for any such violations could have a material adverse effect on our business,
results of operations, financial condition and cash flows. See Item 1, ‘‘Business—Government
Regulation,’’ for additional information.

We may not be successful in our future acquisition endeavors, if any, which may have an adverse effect on our
business and results of operations.

Historically, we have engaged in substantial acquisition activity. We may be unable to identify
suitable targets, opportunistic or otherwise, for acquisition in the future. If we identify a suitable
acquisition candidate, our ability to successfully implement the acquisition will depend on a variety of
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factors, including our ability to obtain financing on acceptable terms and to comply with the restrictions
contained in our debt agreements. Historical instability in the financial markets indicates that obtaining
future financing to fund acquisitions may present significant challenges. If we need to obtain our
lenders’ consent to an acquisition, they may condition their consent on our compliance with additional
restrictive covenants that may limit our operating flexibility. Acquisitions involve risks, including:

• significant expenditures of cash;

• acquired businesses may not perform in accordance with expectations;

• risks associated with integrating the operations, financial reporting, disparate technologies and
personnel of acquired companies;

• managing geographically dispersed operations;

• diversion of management’s attention from other business concerns;

• the inherent risks in entering markets or lines of business in which we have either limited or no
direct experience;

• the potential loss of key employees, customers and strategic partners of acquired companies;

• incurrence of liabilities and claims arising out of acquired businesses;

• inability to obtain financing; and

• incurrence of indebtedness or issuance of additional stock.

We may not integrate any businesses or technologies we acquire in the future successfully and may
not achieve anticipated operating efficiencies and effective coordination of sales and marketing as well
as revenue and cost benefits. Acquisitions may be expensive, time consuming and may strain our
resources. Acquisitions may impact our results of operations negatively as a result of, among other
things, the incurrence of debt.

We may not be successful in expanding globally.

We may experience difficulty entering new international markets due to regulatory barriers, the
necessity of adapting to new regulatory systems, and problems related to entering new markets with
different cultural bases and political systems. These difficulties may prevent, or significantly increase the
cost of, our international expansion.

We are dependent on our executive officers and other key personnel, and we may not be able to pursue our
current business strategy effectively if we lose them.

Our continued success will depend largely on the efforts and abilities of our executive officers and
certain other key employees. For additional information about these individuals, see Item 10,
‘‘Directors, Executive Officers and Corporate Governance.’’ Our ability to manage our operations and
meet our business objectives could be affected adversely if, for any reason, these officers or employees
do not remain with us.

We are dependent on certain third-party suppliers.

We purchase from third-party suppliers certain important ingredients and raw materials. The
principal raw materials required in our operations are vitamins, minerals, herbs, gelatin and packaging
components. We purchase the majority of our vitamins, minerals and herbal raw materials from
manufacturers and distributors in Canada, China, Europe, India, Japan, South America and the United
States. Real or perceived quality control problems with raw materials outsourced from certain regions
could negatively impact consumer confidence in our products, or expose us to liability. In addition,
although raw materials are available from numerous sources, an unexpected interruption of supply or
material increases in the price of raw materials, for any reason, such as changes in economic and
political conditions, tariffs, trade disputes, regulatory requirements, import restrictions, loss of
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certifications, power interruptions, fires, hurricanes, drought or other climate-related events, war or
other events, could have a material adverse effect on our business, results of operations, financial
condition and cash flows. Also, currency fluctuations, including the decline in the value of the U.S.
dollar, could result in higher costs for raw materials purchased abroad. In addition, we rely on outside
printing services and availability of paper stock in our printed catalog operations.

We rely on our manufacturing operations to produce the vast majority of the nutritional supplements that we
sell, and disruptions in our manufacturing system or losses of manufacturing certifications could affect our
results of operations adversely.

During Fiscal 2010, we manufactured approximately 90% of the nutritional supplements that we
sold. We currently have manufacturing facilities in Arizona, California, Florida, New Jersey, New York
and North Carolina in the United States, and in Canada, the U.K. and China. All our domestic
manufacturing operations are subject to GMPs promulgated by the FDA and other applicable
regulatory standards, including in the areas of environmental protection and worker health and safety.
We are subject to similar regulations and standards in Canada, the U.K. and China. Any significant
disruption in our operations at any of these facilities, including any disruption due to any regulatory
requirement, could affect our ability to respond quickly to changes in consumer demand and could
have a material adverse effect on our business, results of operations, financial condition and cash flows.
Additionally, we may be exposed to risks relating to the transfer of work between facilities or risks
associated with opening new facilities that may cause a disruption in our operations. We purchased a
softgel plant in China in May 2010. There have been a number of well publicized incidents of tainted
food and drugs manufactured in China in the past few years. Although we are seeking to implement
GMPs in our China plant, there can be no assurance that products manufactured in China, or in our
other plants around the world, will not be contaminated or otherwise fail to meet our quality standards.
Any such contamination or other quality failures could result in costly recalls, litigation, regulatory
actions or damage to our reputation, which could have a material adverse effect on our business,
results of operations, financial condition and cash flows.

We operate in a highly competitive industry, and our failure to compete effectively could affect our market
share, financial condition and growth prospects adversely.

The VMHS industry is a large and growing industry and is highly fragmented in terms of both
geographical market coverage and product categories. The market for vitamins and other nutritional
supplements is highly competitive in all our channels of distribution. We compete with companies that
may have broader product lines or larger sales volumes, or both, than we do, and our products
compete with nationally advertised brand name products. Several of the national brand companies have
resources greater than ours. Numerous companies compete with us in the development, manufacture
and marketing of vitamins and nutritional supplements worldwide. In addition, our North American
and European retail stores compete with specialty vitamin stores, health food stores and other retail
stores worldwide. With respect to mail order sales, we compete with a large number of smaller, usually
less geographically diverse, mail order and internet companies, some of which manufacture their own
products and some of which sell products manufactured by others. The market is highly sensitive to the
introduction of new products, which may rapidly capture a significant share of the market. We also may
face competition from low-cost entrants to the industry, including from international markets. Increased
competition from companies that distribute through the wholesale channel could have a material
adverse effect on our business, results of operations, financial condition and cash flows as these
competitors may have greater financial and other resources available to them and possess extensive
manufacturing, distribution and marketing capabilities far greater than ours. See Item 1, ‘‘Business—
Competition.’’

We may not be able to compete effectively in some or all our markets, and our attempt to do so
may require us to reduce our prices, which may result in lower margins. Failure to compete effectively

27



could have a material adverse effect on our market share, business, results of operations, financial
condition, cash flows and growth prospects.

Our failure to appropriately respond to changing consumer preferences and demand for new products and
services could harm our customer relationships and product sales significantly.

The nutritional supplement industry is characterized by rapid and frequent changes in demand for
products and new product introductions. Our failure to accurately predict these trends could negatively
impact consumer opinion of us as a source for the latest products, which, in turn, could harm our
customer relationships and cause decreases in our net sales. The success of our new product offerings
depends upon a number of factors, including our ability to:

• accurately anticipate customer needs;

• innovate and develop new products;

• successfully commercialize new products in a timely manner;

• price our products competitively;

• manufacture and deliver our products in sufficient volumes and in a timely manner; and

• differentiate our product offerings from those of our competitors.

In addition, we are subject to the risk of a potential shift in customer demand towards more
private label products, which could have an adverse effect on our profitability. If any new products fail
to gain market acceptance, are restricted by regulatory requirements or have quality problems, this
would harm our results of operations. If we do not introduce new products or make enhancements to
meet the changing needs of our customers in a timely manner, some of our products could be rendered
obsolete, which could have a material adverse effect on our business, results of operations, financial
condition and cash flows.

We are subject to acts of God, war, sabotage and terrorism risk.

Acts of God, war, sabotage and terrorist attacks or any similar risk may affect our operations in
unpredictable ways, including disruptions of the shopping and commercial behavior of our customers,
changes in the insurance markets and disruptions of fuel supplies and markets.

We may be subject to work stoppages at our facilities, which could negatively impact the profitability of our
business.

As of September 30, 2010, we had approximately 14,400 employees, with a collective bargaining
agreement at our Vita Health Canadian business representing approximately 250 of our employees. If
our employees were to engage in a strike, work stoppage or other slowdown in the future, we could
experience a significant disruption of our operations, which could interfere with our ability to deliver
products on a timely basis and could have other negative effects, such as decreased productivity and
increased labor costs. Any interruption in the delivery of our products could reduce demand for our
products and could have a material adverse effect on us.

We may be affected adversely by increased raw material, utility and fuel costs.

Inflation and other factors affect the cost of raw materials, goods and services we use. Increased
raw material and other costs may adversely affect our results of operations to the extent we are unable
to pass these costs through to our customers or to benefit from offsetting cost reductions in the
manufacture and distribution of our products. Furthermore, increasing fuel costs may affect our results
of operations adversely in that consumer traffic to our retail locations may be reduced and the costs of
our sales may increase as we incur fuel costs in connection with our manufacturing operations and the
transportation of goods from our warehouse and distribution facilities to stores or direct response
customers. Also, high oil costs can affect the cost of our raw materials and components and the
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competitive environment in which we operate may limit our ability to recover higher costs resulting
from rising fuel prices.

Our profits may be affected negatively by currency exchange rate fluctuations.

Our assets, earnings and cash flows are influenced by currency fluctuations due to the geographic
diversity of our sales and the countries in which we operate. These fluctuations may have a significant
impact on our financial results. For Fiscal 2010, 29% of our sales were denominated in a currency
other than the U.S. dollar, and as of September 30, 2010, 26% of our assets and 16% of our total
liabilities were denominated in a currency other than the U.S. dollar. As of September 30, 2010, we
were not a party to any hedging arrangements to mitigate our exposure to foreign currency exchange
rate risk. However, during December 2010, we entered into various interest rate and cross currency
swap transactions. See Item 7, ‘‘Management’s Discussion and Analysis of Financial Condition and
Results of Operations—Contractual Obligations.’’

Our success is dependent on the accuracy, reliability, and proper use of sophisticated and dependable
information processing systems and management information technology and any interruption in these systems
could have a material adverse effect on our business, financial condition, and results of operations.

Our success is dependent on the accuracy, reliability, and proper use of sophisticated and
dependable information processing systems and management information technology. Our information
technology systems are designed and selected to facilitate order entry and customer billing, maintain
customer records, accurately track purchases and incentive payments, manage accounting, finance and
manufacturing operations, generate reports, and provide customer service and technical support. Any
interruption in these systems or any interruption associated with the transition of these systems to a
new information technology platform could have a material adverse effect on our business, financial
condition, and results of operations.

System interruptions or security breaches may affect sales.

Customer access to, and ability to use, our websites affect our direct response sales. If we are
unable to maintain and continually enhance the efficiency of our systems, we could experience system
interruptions or delays that could affect our operating results negatively. In addition, we could be liable
for breaches of security on our websites. Although we have developed systems and processes that are
designed to protect consumer information and prevent fraudulent credit card transactions and other
security breaches, failure to prevent or mitigate such fraud or breaches may affect our operating results
negatively.

Our inability to protect our intellectual property rights could adversely affect our business.

Despite our efforts, we may not be able to determine the extent of unauthorized use of our
trademarks and patents. In any case, such efforts are difficult, expensive, and time-consuming, and
there can be no assurance that infringing goods could not be manufactured without our knowledge and
consent. Many of our products are not subject to patent protection, and thus they can be legally
reverse-engineered by competitors. Moreover, even with respect to some of our products that are
covered by patents, such as Ester-C products, there are numerous non-infringing vitamin C supplement
products in the marketplace, and this negatively affects sales we might otherwise make. Our patents, or
certain claims made in such patents, may be invalid or unenforceable. From time to time we face
opposition to our applications to register trademarks, and we may not ultimately be successful in our
attempts to register certain trademarks. Further, there can be no assurance that in those foreign
jurisdictions in which we conduct business the trademark and patent protection available to us will be
as extensive as the protection available to us in the United States.
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Intellectual property litigation and infringement claims against us could cause us to incur significant expenses
or prevent us from manufacturing, selling or marketing our products, which could adversely affect our
revenues and market share.

We may be subject to intellectual property litigation and infringement claims, which could cause us
to incur significant expenses or prevent us from manufacturing, selling or marketing our products.
Claims of intellectual property infringement also may require us to enter into costly royalty or license
agreements. However, we may be unable to obtain royalty or license agreements on terms acceptable to
us or at all. Claims that our technology or products infringe on intellectual property rights could be
costly to defend or settle, could cause reputational injury and would divert the attention of
management and key personnel, which in turn could have a material adverse effect on our business,
results of operations, financial condition and cash flows.

We are party to a number of lawsuits that arise in the ordinary course of business and may become party to
others in the future.

We are party to a number of lawsuits (including product liability, intellectual property and
Proposition 65 claims) that arise in the ordinary course of business and may become party to others in
the future. The possibility of such litigation, and its timing, is in large part outside our control. While
none of the current lawsuits arising in the ordinary course in which we are involved are reasonably
estimable to be material as of the date hereof, it is possible that future litigation could arise, or
developments could occur in existing litigation, that could have material adverse effects on us.

Item 2. Properties

United States. At September 30, 2010, we owned a total of approximately 3.39 million square feet,
and leased approximately 2.45 million square feet, of administrative, manufacturing, warehouse and
distribution space in various locations in the United States and its territories. At September 30, 2010,
we operated 457 Vitamin World retail locations in 43 states in the United States, Guam, Puerto Rico
and the Virgin Islands. Generally, we lease retail properties for five to ten years at varying annual base
rents and percentage rents if sales exceed a specified amount. The Vitamin World retail stores have an
average of approximately 1,220 square feet.

UK/Ireland. Holland & Barrett owns a 281,000 square foot administrative, manufacturing and
distribution facility and a 100,500 square foot manufacturing facility in Burton, UK. NBTY Europe
Limited owns a 30,000 square foot administrative facility in Nuneaton, U.K. Solgar leases 50,000 square
feet of administrative and distribution space in Tring, UK. We lease all but one of our 956 Holland &
Barrett, GNC (UK), Julian Graves and Nature’s Way retail stores for terms varying between five and
35 years at varying annual base rents. 17 Holland & Barrett, three GNC (UK), 49 Julian Graves and
seven Nature’s Way stores are subject to percentage rents if sales exceed a specified amount.
Holland & Barrett stores have an average of approximately 965 square feet, Nature’s Way stores have
an average of approximately 810 square feet; the GNC (UK) stores have an average of approximately
870 square feet, and the Julian Graves stores have an average of approximately 690 square feet. In
Fiscal 2010, we leased a 43,000 square foot mixed use facility in Staffordshire, UK.

Netherlands. De Tuinen leases a 71,400 square foot administrative and distribution facility in
Beverwijk. De Tuinen leases locations for 90 retail stores on renewable five-year terms at varying
annual base rents. Of these, 79 are operated as company stores, 11 are sub-leased to, and operated by,
franchisees. In addition, two franchisees operate a location that the franchisee leases directly from a
third party landlord. No De Tuinen store is subject to percentage rents. De Tuinen stores are an
average of approximately 1,500 square feet.
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Canada. During Fiscal 2010, SISU relocated its administrative offices, warehousing and
distribution operations to a 19,000 square foot leased facility in Burnaby, British Columbia. At
September 30, 2010, Le Naturiste leased a 40,000 square foot administrative facility, consisting of
approximately 14,000 square feet of administrative offices and 26,000 square feet of warehouse space,
in Montreal, Quebec, and 81 retail locations throughout Canada. Le Naturiste stores each have an
average of approximately 775 square feet. Generally, the Le Naturiste stores are leased for one to five
years at varying annual base rents and percentage rents if sales exceed a specified amount. Vita Health
owns a 185,000 square foot manufacturing, packaging and distribution building in Winnipeg, Manitoba.
Vita Health also leases approximately 34,500 square feet of administrative and warehouse space in
Winnipeg, Manitoba, which lease will expire in 2011. On September 1, 2010, we entered into a new
lease for a 52,000 square foot facility in Winnipeg, Manitoba to replace the 34,500 square foot facility.
The effective date of this new lease was November 15, 2010.

China. On May 14, 2010, our subsidiary, NBTY Global Hong Kong Limited, acquired Ultimate
Biopharma (Zhongshan) Corporation (‘‘Ultimate’’), a Chinese-foreign joint venture limited company
that manufactures softgel capsules. Ultimate owns a 50,000 square foot facility in Zhongshan, China for
manufacturing softgel capsules and for administrative offices. In August 2010, Ultimate acquired
approximately 20.5 acres of vacant land adjacent to the manufacturing facility.

The following is a listing, as of September 30, 2010, of all material properties (excluding retail
locations and de minimis administrative or sales office locations) that we own or lease. We are required
to pay real estate and maintenance costs relating to most of our leased properties.
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Owned Properties

Approximate
Location Type of Facility Square Feet

United States:
Prescott, AZ . . . . . . . . . . . . . Administration & Manufacturing 65,000
Boca Raton, FL(1) . . . . . . . . . Administration 58,000
Boca Raton, FL . . . . . . . . . . Manufacturing 84,000
Boca Raton, FL . . . . . . . . . . Distribution 100,000
Deerfield Beach, FL . . . . . . . Packaging 157,000
Pompano Beach, FL(2) . . . . . . Warehousing 62,000
Augusta, GA . . . . . . . . . . . . . Warehousing 400,000
Carbondale, IL . . . . . . . . . . . Administration, Packaging & Distribution 77,000
Carbondale, IL . . . . . . . . . . . Administration 15,000
Murphysboro, IL . . . . . . . . . . Warehousing 62,000
South Plainfield, NJ . . . . . . . Administration & Manufacturing 68,000
Bayport, NY . . . . . . . . . . . . . Administration & Storage 12,000
Bayport, NY . . . . . . . . . . . . . Manufacturing 161,500
Bohemia, NY . . . . . . . . . . . . Administration & Packaging 169,000
Bohemia, NY . . . . . . . . . . . . Manufacturing 80,000
Bohemia, NY . . . . . . . . . . . . Manufacturing 75,000
Bohemia, NY . . . . . . . . . . . . IT 62,000
Holbrook, NY . . . . . . . . . . . . Administration & Distribution 230,000
Holbrook, NY . . . . . . . . . . . . Packaging & Engineering 108,000
N. Amityville, NY . . . . . . . . . Manufacturing & Office 48,300
Ronkonkoma, NY . . . . . . . . . Administration 110,000
Wilson, NC . . . . . . . . . . . . . . Manufacturing 125,000
Hazleton, PA . . . . . . . . . . . . Distribution 413,600

Canada:
Winnipeg, Manitoba . . . . . . . Manufacturing, Packaging, Distribution, 185,000

Warehousing & Office
China:

Zhongshan . . . . . . . . . . . . . . Manufacturing & Packaging 50,000
Zhongshan . . . . . . . . . . . . . . Vacant Land—approx. 20.5 acres(3)

United Kingdom:
Burton . . . . . . . . . . . . . . . . . Administration & Distribution 281,000
Burton . . . . . . . . . . . . . . . . . Manufacturing 100,500
Nuneaton . . . . . . . . . . . . . . . Administration 30,000

Total approximate square feet owned(3) 3,388,900

(1) We currently lease several small offices in this building for short terms to unaffiliated tenants. We have
previously deemed these leases to be de minimis.

(2) This new facility will replace the 30,000 square foot leased warehouse in Boca Raton, Florida.

(3) On July 19, 2010, we entered into a contract to purchase a 255,000 square foot facility in Bohemia, New York.
We are currently in the due diligence period and anticipate closing title in February 2011. On August 24,
2010, we purchased approximately 20.5 acres of vacant land adjacent to our manufacturing and packaging
facility in Zhongshan, China. The total approximate square feet owned provided above does not include these
properties.
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Leased Properties

Approximate
Location Type of Facility Square Feet

United States:
Prescott, AZ . . . . . . . . . . Warehousing (term—2015) 29,000
Bentonville, AR . . . . . . . . Sales Office (term—December 2011) 4,200
Anaheim, CA . . . . . . . . . . Administration & Manufacturing (term—2013) 286,100
Anaheim, CA . . . . . . . . . . Manufacturing (term—2013) 64,000
Carson/Gardena, CA . . . . . Warehousing & Distribution (term—May 2012) 10,600
Carson, CA . . . . . . . . . . . Administration & Packaging (term—2014) 267,500
Carson, CA . . . . . . . . . . . Distribution (term—2014) 204,000
Carson, CA . . . . . . . . . . . Manufacturing (term—2012) 150,400
Garden Grove, CA . . . . . . Manufacturing & Packaging (term—December 2011) 140,000
Garden Grove, CA . . . . . . Warehousing (term—2013) 54,000
Valencia, CA . . . . . . . . . . Manufacturing (term—2012) 20,500
Valencia, CA . . . . . . . . . . Manufacturing (term—2012) 32,000
Boca Raton, FL(1) . . . . . . . Warehousing (term—January 2011) 30,000
Duluth, GA . . . . . . . . . . . Warehousing & Distribution (term—October 2011) 32,000
Murphysboro, IL . . . . . . . Warehousing (term—2012) 30,000
Sparks, NV . . . . . . . . . . . Distribution (term—2014) 201,300
Leonia, NJ . . . . . . . . . . . . Administration & Manufacturing (term—July 2011) 59,000
Leonia, NJ . . . . . . . . . . . . Warehousing & Manufacturing (term—2012) 18,500
Lyndhurst, NJ . . . . . . . . . Administration, Packaging & Distribution (term—2017) 130,000
South Plainfield, NJ . . . . . Packaging (term—2013) 40,000
Piscataway, NJ . . . . . . . . . Warehousing (term—2012) 15,000
Bohemia, NY . . . . . . . . . . Administration & Warehousing (term—2020) 110,000
Ronkonkoma, NY . . . . . . . Warehousing (term—November 2011) 83,600
Ronkonkoma, NY . . . . . . . Warehousing (term—2014) 75,000
Fargo, ND . . . . . . . . . . . . Administration (term—February 2011) 2,400

Canada:
Burnaby, British Columbia . Administration, Warehousing & Distribution (term—2017) 19,000
Mississauga, Ontario . . . . . Offices (term—May 2011) 3,800
Montreal, Quebec . . . . . . . Warehousing (term—2018) 25,500
Montreal, Quebec . . . . . . . Office (term—2018) 12,500
Winnipeg, Manitoba(2) . . . . Offices & Warehousing (term—August 2011) 34,500
Winnipeg, Manitoba(3) . . . . Offices & Warehousing (term—2017) 52,000

China:
Beijing(4) . . . . . . . . . . . . . Offices (term—August 2012) 7,080
Beijing . . . . . . . . . . . . . . Warehousing (term—August 2012) 21,500

United Kingdom:
Burton . . . . . . . . . . . . . . Offices & Warehouse (term—2024) 43,300
Tring . . . . . . . . . . . . . . . . Administration & Warehousing (term—2016) 25,000
Tring . . . . . . . . . . . . . . . . Warehousing, Distribution & Offices (term—2016) 25,000

Netherlands:
Beverwijk . . . . . . . . . . . . Administration & Distribution (term—2013) 71,400

New Zealand:
Auckland . . . . . . . . . . . . . Offices & Warehousing (term—2012) 4,800

South Africa:
Randburg . . . . . . . . . . . . Offices & Warehousing (term—June 2012) 13,800

Spain:
Madrid . . . . . . . . . . . . . . Administration & Distribution (term—Dec. 2011) 6,500

Total approximate square feet leased 2,454,780

Total approximate square feet owned and leased 5,843,680

(1) Effective September 1, 2010, we extended our term for a portion of the space, returning the balance to the landlord.
The lease now expires January 31, 2011.

(2) This facility will close as of February 2011.

(3) On September 1, 2010, we entered into a new lease for a 52,000 square foot facility which will replace the nearby
facility. Occupancy of the new facility is expected in January 2011.

(4) In July 2010, we increased the size of our leased space at this location.
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Warehousing and Distribution

As of September 30, 2010, we have approximately 3.32 million square feet dedicated primarily to
warehousing and distribution. This figure includes our facilities in Long Island, New York; Carbondale
and Murphysboro, Illinois; Carson, Garden Grove and Gardena, California; Augusta and Duluth,
Georgia; Piscataway, Lyndhurst and Leonia, New Jersey; Boca Raton and Pompano Beach, Florida;
Sparks, Nevada; Hazleton, Pennsylvania; Prescott, Arizona; Burton, Staffordshire and Tring, U.K.;
Winnipeg, Manitoba; Montreal, Quebec, and Burnaby, British Columbia, Canada; Madrid, Spain;
Randburg, South Africa; Auckland, New Zealand; Beverwijk, Netherlands and Beijing, China.

Our Direct Response/Puritan’s Pride orders are handled by our domestic distribution center that is
integrated with our order entry systems so we typically ship out orders within 24 hours of their receipt.
Once a customer’s telephone, mail or internet order is completed, our computer system forwards the
order to our distribution center, where all necessary distribution and shipping documents are printed to
facilitate processing. Thereafter, the orders are prepared, picked, packed and shipped continually
throughout the business day. We operate a proprietary, state-of-the-art, automated picking and packing
system for frequently shipped items. We are capable of fulfilling 16,000 Direct Response/Puritan’s Pride
orders daily. A system of conveyors automatically routes boxes carrying merchandise throughout our
primary Long Island distribution center for fulfillment of orders. Completed orders are bar-coded and
scanned and the merchandise and ship date are verified and entered automatically into the customer
order file for access by sales associates before shipment. We currently ship our U.S. orders primarily
through the United Parcel Service, Inc., serving domestic markets. In Canada, we currently use various
common carriers for shipments, and we primarily use Global Mail for international markets. Holland &
Barrett and GNC (UK) use Royal Mail and Home Delivery Network for deliveries in the U.K., Julian
Graves use Royal Mail and APC for deliveries in the U.K., and Nature’s Way uses the Irish postal
service for deliveries in Ireland. De Tuinen uses Brakenhof for deliveries in the Netherlands.

We currently distribute our products to our retail stores from our distribution centers through
Company-owned trucks, as well as contract and common carriers in the United States, Canada, Ireland,
Netherlands, New Zealand, China, South Africa, Spain and the U.K. Deliveries are made directly to
Vitamin World and Le Naturiste stores once per week or once every other week, depending on the
needs at various store locations. Deliveries are made directly to Company-owned and operated
Holland & Barrett, GNC (UK), Julian Graves, Nature’s Way, and De Tuinen stores once or twice per
week, depending on each store’s inventory requirements. In addition, we ship products overseas in
pallet amounts and by container loads. We also operate additional distribution centers in Burton,
Staffordshire and Tring, U.K.; Madrid, Spain; Auckland, New Zealand; Randburg, South Africa;
Beverwijk, Netherlands; and Beijing, China.

All our properties are covered by all-risk and liability insurance, in amounts and on terms that we
believe are customary for our industry.

We believe that these properties, taken as a whole, are generally well-maintained, and are
adequate for current and reasonably foreseeable business needs. We also believe that substantially all
our properties are being utilized to a significant degree.

Item 3. Legal Proceedings

Sale of the Company

On July 22, 2010 and on August 10, 2010, respectively, plaintiffs filed two actions, captioned Philip
Gottlieb v. NBTY, Inc., et al, (‘‘Gottlieb’’), and Bredthauer v. NBTY, Inc., et al., (‘‘Bredthauer’’), each as a
purported class action against the Company, the members of its Board of Directors, The Carlyle Group
and certain Carlyle-related entities (The Carlyle Group and the Carlyle-related entities, collectively the
‘‘Carlyle Group’’), challenging the Board of Directors’ decision to sell the Company to the Carlyle
Group for the price of $55 per share. The complaint, in each of these cases, alleged that this price per
share did not represent fair value for the Company and sought to enjoin the anticipated sale and to
invalidate certain related transactions. The Bredthauer lawsuit, filed in the Supreme Court of the State
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of New York, County of Suffolk, was dismissed by Plaintiff. Plaintiff then joined in the Gottlieb lawsuit,
filed in the Supreme Court of the State of New York, County of Nassau. On September 16, 2010, the
parties entered into a Memorandum of Understanding regarding the proposed settlement and dismissal
with prejudice of the remaining action. The settlement is subject to, among other things, the execution
of definitive documentation and court approval following notice to the members of the putative class. If
approved by the court, the settlement provides for, among other things, our payment of certain
attorneys’ fees and expenses if awarded by the court. We believe the claims to be without merit.

Stock Purchases

On May 11, 2010, a putative class-action, captioned John F. Hutchins v. NBTY, Inc., et al, was filed
in the United States District Court, Eastern District of New York, against NBTY and certain officers,
claiming that the defendants made allegedly false material statements, or concealed allegedly adverse
material facts, for the purpose of causing members of the class to purchase NBTY stock at allegedly
artificially inflated prices. An unopposed motion for appointment and approval of selection as lead
counsel made on July 12, 2010 was granted in November, 2010. Otherwise, to date, there has been no
activity since the filing of the complaint. We believe the claims to be without merit and intend to
vigorously defend this action. At this time, however, no determination can be made as to the ultimate
outcome of the litigation or the amount of liability, if any, on the part of any of the defendants.

Nutrition Bars

Our subsidiary, Rexall Sundown, Inc. (‘‘Rexall’’), and certain of its subsidiaries, are defendants in a
class-action lawsuit, captioned Jamie Pesek, et al. v. Rexall Sundown, Inc., et al., brought in California
Superior Court, County of San Francisco in 2002 on behalf of all California consumers who bought
various nutrition bars. Plaintiffs allege misbranding of nutrition bars and violations of California unfair
competition statutes, misleading advertising and other similar causes of action. Plaintiffs seek
restitution, legal fees and injunctive relief. We believe this lawsuit to be without merit and have
defended this action vigorously. Since December 2007, with Rexall’s and the other defendants’ renewed
motion for judgment on the pleadings pending, the Court has stayed the case for all purposes, pending
rulings on relevant cases before the California Supreme Court. Although the California Supreme Court
has resolved some of those cases, others remain pending as of this date. Accordingly, the case remains
stayed. The Court held a case-management conference (‘‘CMC’’) on August 5, 2009. At that time, the
parties requested, and the Court agreed, to keep the stay in place for at least another nine months.
The Court scheduled a subsequent CMC for February 25, 2010, but canceled that conference upon
being informed by the parties that the California Supreme Court had not yet acted. The Court set
another CMC for May 21, 2010, and instructed the parties to report back before that date as to the
status of the cases before the California Supreme Court. By agreement of the parties, the May 21, 2010
CMC was continued until November 19, 2010, and then, most recently, continued again until March 24,
2011, by which time we expect the California Supreme Court to have resolved the outstanding issues
pending before it. Based upon the information currently available, no determination can be made at
this time as to the final outcome of this case, nor can its materiality be accurately ascertained.

FTC Investigation of Certain Children’s Multi Vitamin and Mineral Products

In letters dated July 22, 2010, the Division of Advertising Practices of the FTC informed us of a
non-public FTC investigation of certain allegedly false or unsubstantiated, or both, advertising
statements regarding certain children’s multiple vitamin and mineral products sold by us. The letters,
which included a proposed Complaint and Judgment and Order for Permanent Injunction and Other
Relief, indicated that the FTC may seek injunctive and other relief against us. On October 26, 2010,
NBTY signed a proposed agreement with the FTC to resolve this matter. Under the terms of the
proposed agreement, NBTY will pay $2.1 million (which we accrued as of September 30, 2010). NBTY
will pay most, if not all, of that amount to consumers in the form of restitution. NBTY will pay the
money in conjunction with a consent order under which NBTY will agree to certain advertising
restrictions and requirements. On December 13, 2010, the FTC publicly announced that it had

35



tentatively approved the settlement of this matter under the terms set out above. However, the FTC is
providing potentially interested persons the opportunity to submit comments on the settlement by
January 14, 2011. After its receipt of those comments (if any), the FTC will decide whether to make
the settlement final.

Claims in the Ordinary Course

In addition to the foregoing, other regulatory inquiries, claims, suits and complaints (including
product liability, intellectual property and Proposition 65 claims) arise from time to time in the
ordinary course of our business. We believe that such other inquiries, claims, suits and complaints
would not have a material adverse effect on our consolidated financial condition or results of
operations, if adversely determined against us.

Item 4. [Removed and Reserved]
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PART II

Item 5. Market for Registrant’s Common Equity, Related Stockholder Matters and Issuer Purchases
of Equity Securities

Market for Common Stock

Our Common Stock traded on the NYSE under the trading symbol ‘‘NTY’’ until October 1, 2010.
Trading of our Common Stock on the NYSE was suspended upon the consummation of the Merger
(see Item 1, ‘‘Business—Carlyle Transaction’’) and the registration of our Common Stock under
Section 12 of the Exchange Act was terminated. As of the date of this Report, there is one record
holder of our Common Stock, and there is no public market for our Common Stock.

Dividend Policy

We have not paid any cash dividends on our common stock since our incorporation. Future
determination as to the payment of cash or stock dividends will depend upon our results of operations,
financial condition, capital requirements, restrictions contained in our Senior Credit Facility, limitations
contained in the Notes, and such other factors as our Board considers appropriate.

The Senior Credit Facility prohibits our paying dividends or making any other distributions to our
stockholder, subject to some exceptions. The Indenture similarly prohibits our paying dividends or
making any other distributions to our stockholder, subject to some exceptions.

For additional information regarding these lending arrangements and securities, see Item 7,
‘‘Management’s Discussion and Analysis of Financial Condition and Results of Operations—Liquidity
and Capital Resources,’’ and Note 12 to the consolidated financial statements in this Report.

For information regarding securities authorized for issuance under our equity compensation plans
as of September 30, 2010, see Item 12, ‘‘Security Ownership of Certain Beneficial Owners and
Management and Related Stockholder Matters,’’ in this Report.

Recent Sales of Unregistered Securities

On October 1, 2010, we consummated the sale of $650 million Notes. The Notes were sold in a
transaction exempt from registration under the Securities Act of 1933, as amended, based on the nature
of the investors and the circumstances of the offering. We are required to file with the SEC a
registration statement relating to the registration of the Notes no later than November 30, 2011.

Issuer Purchases of Equity Securities

We did not make any purchases of Common Stock during the fourth quarter of Fiscal 2010. 
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Item 6. Selected Financial Data

The following table sets forth the selected financial data derived from the audited financial
statements of the Company. For additional information, see the consolidated financial statements of the
Company and the notes thereto. The selected historical financial data of the Company also should be
read in conjunction with Item 7, ‘‘Management’s Discussion and Analysis of Financial Condition and
Results of Operations,’’ in this Report.

Fiscal Years Ended September 30,

2010 2009 2008 2007 2006

(Dollars and shares in thousands, except per share amounts)

Selected Income Statement Data:
Net sales . . . . . . . . . . . . . . . . . . . . . . $2,826,737 $2,581,950 $2,179,469 $2,014,506 $1,880,222

Costs and expenses:
Cost of sales . . . . . . . . . . . . . . . . . 1,521,555 1,458,437 1,102,169 966,784 992,197
Advertising, promotion and catalog . 137,556 110,098 140,479 120,126 103,614
Selling, general and administrative . . 767,946 737,786 700,209 619,995 598,742
Merger expenses . . . . . . . . . . . . . . 45,903 — — — —
IT project termination costs . . . . . . — 11,718 — — —
Trademark/goodwill impairment . . . — — — — 10,450

Income from operations . . . . . . . . . . . 353,777 263,911 236,612 307,601 175,219
Interest expense . . . . . . . . . . . . . . . . (30,195) (34,882) (18,639) (16,749) (25,924)
Miscellaneous, net . . . . . . . . . . . . . . . 4,133 (61) 13,067 13,124 3,532

Income before provision for income
taxes . . . . . . . . . . . . . . . . . . . . . . . 327,715 228,968 231,040 303,976 152,827

Provision for income taxes . . . . . . . . . 114,045 83,239 77,889 96,044 41,042

Net income . . . . . . . . . . . . . . . . . . . . $ 213,670 $ 145,729 $ 153,151 $ 207,932 $ 111,785

Per Share Data:
Net income per share:

Basic . . . . . . . . . . . . . . . . . . . . . . . $ 3.39 $ 2.36 $ 2.42 $ 3.09 $ 1.66
Diluted . . . . . . . . . . . . . . . . . . . . . $ 3.32 $ 2.30 $ 2.33 $ 3.00 $ 1.62

Weighted average common shares
outstanding:
Basic . . . . . . . . . . . . . . . . . . . . . . . 63,119 61,718 63,386 67,268 67,199
Diluted . . . . . . . . . . . . . . . . . . . . . 64,264 63,236 65,739 69,404 69,130

Selected Balance Sheet Data:
Working Capital . . . . . . . . . . . . . . . $ 849,338 $ 674,439 $ 573,402 $ 564,952 $ 391,713
Total assets . . . . . . . . . . . . . . . . . . 2,200,768 1,960,221 1,936,358 1,534,935 1,304,310
Long-term debt, net of current

portion . . . . . . . . . . . . . . . . . . . . 341,128 437,629 538,402 210,106 191,045
Total stockholders’ equity . . . . . . . . 1,379,953 1,127,825 998,196 1,055,970 839,432

Operating results in all periods presented reflect the impact of acquisitions. The timing of those
acquisitions and the changing mix of businesses as acquired companies are integrated into the Company
may affect the comparability of results from one period to another.
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Item 7. Management’s Discussion and Analysis of Financial Condition and Results of Operations

(Dollar amounts are in thousands, unless otherwise noted.)

Carlyle Transaction

On October 1, 2010, NBTY consummated the Merger with an affiliate of Carlyle under which the
Carlyle affiliate acquired 100% of NBTY’s equity for approximately $3,570 million plus the assumption
of debt of approximately $419 million and net of cash acquired of approximately $346 million for a
total purchase price of approximately $3,643 million. The purchase price was funded through the net
proceeds of a new $1,750 million senior secured credit facility, the issuance of $650 million Notes and a
cash equity contribution of $1,550 million from an affiliate of Carlyle. We also refer to the Merger as
the ‘‘Acquisition’’ and together with the financing as the ‘‘Transactions.’’ For a detailed discussion of the
Transactions, see Note 25 to our Consolidated Financial Statements.

As a result of the Acquisition and the application of purchase accounting, our assets and liabilities
will be adjusted to their fair market values as of the closing date of the Transactions. In addition, we
will incur acquisition related expenses in post-closing periods.

Specifically, we anticipate an increase in our cost of sales due to the increased carrying value of
our fixed assets and inventory and an increase in selling, general and administrative expenses due to
the increased amortization of our intangible assets. Additionally, the excess of the total purchase price
over the fair value of our assets and liabilities at closing will be allocated to goodwill. A preliminary
assessment of the fair value of our assets indicates that the value at which we carry our intangible
assets and goodwill will increase significantly. These intangible assets will be subject to annual
impairment testing. See ‘‘—Critical Accounting Estimates and Policies—Long-Lived Assets.’’

The purchase price allocation is subject to changes in:

• The fair value of working capital and other assets and liabilities on the effective date;

• Completion of an appraisal of assets acquired and liabilities assumed; and

• Identification of intangible assets.

The final purchase price allocation will be adjusted based on the completion of an appraisal of
assets acquired and liabilities assumed and may differ materially from the estimated allocation.
Amounts allocated to definite-lived intangible assets will be subject to amortization over the useful life
of the asset. Additionally, as discussed below in ‘‘—Liquidity and Capital Resources—Following the
Transactions,’’ we incurred significant indebtedness in connection with the consummation of the
Acquisition, and our total indebtedness and related interest expense will be significantly higher than
prior to the Acquisition.

Overview

The following discussion and analysis of our financial condition and results of operations covers
periods before the Transactions. Accordingly, the discussion and analysis of historical periods do not reflect
the significant impact that the Transactions will have on us, including increased levels of indebtedness and
the impact of purchase accounting. In addition, the statements in the discussion and analysis regarding
industry outlook, our expectations regarding the performance of our business and the forward-looking
statements are subject to numerous risks and uncertainties, including, but not limited to, the risks and
uncertainties described in ‘‘Risk Factors.’’ Our actual results may differ materially from those contained in
or implied by any forward-looking statements. You should read the following discussion together with the
sections entitled ‘‘Risk Factors’’ and the audited consolidated financial statements, including the related
notes, contained in Item 8, ‘‘Financial Statements and Supplementary Data.’’ All references to years, unless
otherwise noted, refer to our fiscal years, which end on September 30. All dollar values in this section,
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unless otherwise noted, are denoted in thousands. Numerical figures have been subject to rounding
adjustments. Accordingly, numerical figures shown as totals in various tables may not be arithmetic
aggregations of the figures that precede them.

We are the leading vertically integrated manufacturer, marketer and retailer of a broad line of
high-quality, vitamins, nutritional supplements and related products in the U.S., with operations
worldwide. We currently market approximately 25,000 SKUs under numerous brands, including
Nature’s Bounty�, Ester-C�, Solgar�, MET-Rx�, American Health�, Osteo Bi-Flex�, Flex-A-Min�,
SISU�, Knox�, Sundown�, Rexall�, Pure Protein�, Body Fortress�, Worldwide Sport Nutrition�,
Natural Wealth�, Puritan’s Pride�, Holland & Barrett�, GNC (UK)�, Physiologics�, Le Naturiste�,
De Tuinen�, Julian Graves� and Vitamin World�. Our vertical integration includes purchasing raw
materials and formulating and manufacturing products, which we then market through the following
four channels of distribution:

• Wholesale/U.S. Nutrition—This segment distributes products under various U.S. Nutrition brand
names and third-party private labels, each targeting specific market groups which include
virtually all mass market retailers, supermarkets and drug store chains, club stores, pharmacies,
health and natural food stores, healthcare practitioners, wholesalers, distributors and
international customers.

• European Retail—This segment generates revenue through its 617 Holland & Barrett stores
(including nine franchised locations), 270 Julian Graves stores and 44 GNC (UK) stores in the
U.K., 92 De Tuinen stores (including 13 franchised locations), in the Netherlands and 34
Nature’s Way stores in Ireland. Such revenue consists of sales of proprietary brand and third-
party products as well as franchise fees.

• Direct Response/E-Commerce—This segment generates revenue through the sale of proprietary
brand and third-party products primarily through mail order catalog and the internet. Catalogs
are strategically mailed to customers who order by mail, internet, or phone.

• North American Retail—This segment generates revenue through its 457 owned and operated
Vitamin World stores selling proprietary brand and third-party products and through its
Canadian operation of 81 owned and operated Le Naturiste stores.

Operating data for each of the four distribution channels does not include the impact of any
intercompany transfer pricing mark-up, corporate general and administrative expenses, interest expense
and other miscellaneous income/expense items. Corporate general and administrative expenses include,
but are not limited to, the following: human resources, legal, finance and various other corporate-level
activity related expenses. We attribute such unallocated expenses to corporate.

We have continued to grow through our marketing practices and through a series of strategic
acquisitions. Since 1986, we have acquired and successfully integrated approximately 30 companies or
businesses engaged in the manufacturing, retail and direct response sale of nutritional supplements,
including:

• Fiscal 1997: Holland & Barrett;

• Fiscal 1998: Nutrition Headquarters Group;

• Fiscal 2000: Nutrition Warehouse Group;

• Fiscal 2001: Global Health Sciences (the ‘‘Global Group’’), NatureSmart and Nature’s Way;

• Fiscal 2002: Healthcentral.com, Knox NutraJoint�, and Synergy Plus� product lines/operations;

• Fiscal 2003: Rexall Sundown Inc., Health and Diet Group Ltd. (‘‘GNC (UK)’’), FSC Wholesale,
and the De Tuinen chain of retail stores;

40



• Fiscal 2005: Le Naturiste Jean-Marc Brunet (‘‘Le Naturiste’’), SISU, Inc. (‘‘SISU’’) and Solgar
Vitamin and Herb (‘‘Solgar’’), formerly a division of Wyeth Consumer Healthcare;

• Fiscal 2007: The Ester-C Company (formerly Zila Nutraceuticals, Inc.);

• Fiscal 2008: Doctor’s Trust, Leiner and Julian Graves; and

• Fiscal 2010: Ultimate Biopharma.

Critical Accounting Estimates and Policies

The preparation of financial statements in conformity with generally accepted accounting principles
in the United States requires management to make estimates and assumptions that affect the reported
amounts of assets, liabilities and disclosures of contingent assets and liabilities at the date of the
financial statements and reported amounts of revenues and expenses during the reporting period. These
judgments can be subjective and complex, and consequently actual results could differ materially from
those estimates and assumptions. We base our estimates on historical experience and on various other
assumptions that we believe to be reasonable under the circumstances, the results of which form the
basis for making judgments about the carrying values of assets and liabilities that are not readily
apparent from other sources. As with any set of assumptions and estimates, there is a range of
reasonably likely amounts that may be reported.

The following critical accounting policies have been identified as those that affect the more
significant judgments and estimates used in the preparation of the consolidated financial statements.

Revenue Recognition

We recognize product revenue when title and risk of loss have transferred to the customer, there is
persuasive evidence of an arrangement to deliver a product, delivery has occurred, the sales price is
fixed or determinable and collectability is reasonably assured. The delivery terms for most sales within
the Wholesale and Direct Response segments are F.O.B. destination. Generally, title and risk of loss
transfer to the customer at the time the product is received by the customer. With respect to our retail
store operations, we recognize revenue upon sale of products to customers. Net sales represent gross
sales invoiced to customers, less certain related charges for discounts, returns, and other promotional
program incentive allowances.

Allowance for Sales Returns

Estimates for sales returns are based on a variety of factors, including actual return experience of
specific products or similar products. We are able to make reasonable and reliable estimates of product
returns based on our 38-year history in this business. We also review our estimates for product returns
based on expected return data communicated to us by customers. Additionally, we monitor the levels of
inventory at our largest customers to avoid excessive customer stocking of merchandise. Allowances for
returns of new products are estimated by reviewing data of any prior relevant new product introduction
return information. We also monitor the buying patterns of the end-users of our products based on
sales data received by our retail outlets in North America and Europe. Historically, the difference in
the amount of actual returns compared to our estimate has not been significant.

Promotional Program Incentive Allowance

We estimate our allowance for promotional program incentives based on specific outstanding
marketing programs and historical experience. The allowance for sales incentives offered to customers
is based on various contractual terms or other arrangements agreed to in advance with certain
customers. Generally, customers earn such incentives as they achieve sales volumes. We accrue these
incentives as a reduction to sales either at the time of sale or over the period of time in which they are
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earned, depending on the nature of the program. Incentives for co-operative advertising, meeting
specific criteria, are charged to advertising expense. Historically, we have not experienced material
adjustments to the estimate of our promotional program incentive allowance and we do not expect that
there will be a material change in the future estimates and assumptions we use.

Allowance for Doubtful Accounts

We perform on-going credit evaluations of our customers and adjust credit limits based upon
payment history and the customers’ current creditworthiness, as determined by our review of current
credit information. We estimate bad debt expense based upon historical experience as well as customer
collection issues to adjust the carrying amount of the related receivable to its estimated realizable
value. While such bad debt expense has historically been within expectations and allowances
established, we cannot guarantee that we will continue to experience the same credit loss rates that we
had in the past. If the financial condition of one or more of our customers were to deteriorate,
additional bad debt expense may be required.

Inventories

Inventories are stated at the lower of cost (first-in first-out method) or market. The cost elements
of inventories include materials, labor and overhead. We use standard costs for labor and overhead and
periodically adjust those standards. In evaluating whether inventories are stated at the lower of cost or
market, we consider such factors as the amount of inventory on hand, estimated time required to sell
such inventory, remaining shelf life and current and expected market conditions, including levels of
competition. Based on this evaluation, we record an adjustment to cost of goods sold to reduce
inventories to net realizable value. These adjustments are estimates, which could vary significantly,
either favorably or unfavorably, from actual requirements if future economic conditions, customer
demand or competition differ from expectations.

Long-Lived Assets

We evaluate the need for an impairment charge relating to long-lived assets whenever events or
changes in circumstances indicate that the carrying amount of the asset may not be recoverable. We
consider the following to be some examples of important indicators that may trigger an impairment
review: (i) a history of cash flow losses at retail stores; (ii) significant changes in the manner or use of
the acquired assets in our overall business strategy; (iii) significant negative industry or economic
trends; (iv) increased competitive pressures; (v) a significant decline in our stock price for a sustained
period of time; and (vi) regulatory changes.

Goodwill is tested for impairment annually, or more frequently if impairment indicators are
present. Application of the goodwill impairment test requires judgment, including the identification of
reporting units, assignment of assets and liabilities to reporting units, assignment of goodwill to
reporting units, and determination of the fair value of each reporting unit. These evaluations require
the use of judgment as to the effects of external factors and market conditions on our operations, and
they require the use of estimates in projecting future operating results. If actual external conditions or
future operating results differ from our judgments, impairment charges may be necessary to reduce the
carrying value of the subject assets. The estimated fair value of an asset could vary, depending upon
the different valuation methods employed, as well as assumptions made. This may result in an
impairment of goodwill. An impairment charge would reduce operating income in the period it was
determined that the charge was needed. We test goodwill annually as of September 30, the last day of
our fourth fiscal quarter, unless an event occurs that would cause us to believe the value is impaired at
an interim date. No impairment adjustments were deemed necessary as a result of the September 30,
2010, 2009 and 2008 goodwill impairment testing. We have historically used a combination of the
income and market approaches to estimate the fair value of our reporting units. A market approach
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was used for the impairment test as of September 30, 2010 based on the market price generated as a
result of the Acquisition on October 1, 2010. A 10% change in the estimate of fair value would not
impact our assessment.

Stock-Based Compensation

We record the fair value of stock-based compensation awards as an expense over the vesting
period on a straight-line basis. To determine the fair value of stock options on the date of grant, we
apply the Black-Scholes-Merton option-pricing model, including an estimate of forfeitures. Inherent in
this model are assumptions related to expected stock-price volatility, risk-free interest rate, expected life
and dividend yield. Expected stock-price volatility is based on the historical daily price changes of the
underlying stock which are obtained from public data sources. The risk-free interest rate is based on
U.S. Treasury issues with a term equal to the expected life of the option. We use historical data to
estimate expected dividend yield, expected life and forfeiture rates.

Income Taxes

We record the estimated future tax effects of temporary differences between the tax bases of assets
and liabilities and amounts reported in the accompanying consolidated balance sheets, as well as tax
credit carrybacks and carryforwards. We periodically review the recoverability of deferred tax assets
recorded on the balance sheet and provide valuation allowances as we deem necessary to reduce such
deferred tax assets to the amount that will, more likely than not, be realized. We make judgments as to
the interpretation of the tax laws that might be challenged upon an audit and cause changes to
previous estimates of tax liability. In addition, we operate within multiple taxing jurisdictions and are
subject to audit in these jurisdictions. In our opinion, adequate provisions for income taxes have been
made for all years. If actual taxable income by tax jurisdiction varies from estimates, additional
allowances or reversals of reserves may be necessary.

Accruals for Litigation and Other Contingencies

We are subject to legal proceedings, lawsuits and other claims related to various matters. We are
required to assess the likelihood of any adverse judgments or outcomes to these matters as well as
potential ranges of probable losses. We determine the amount of reserves needed, if any, for each
individual issue based on our knowledge and experience and discussions with legal counsel. These
reserves may change in the future due to new developments in each matter (including the enactment of
new laws), the ultimate resolution of each matter or changes in approach, such as a change in
settlement strategy. In some instances, we may be unable to make a reasonable estimate of the
liabilities that may result from the final resolution of certain contingencies disclosed and accordingly,
no reserve is recorded until such time that a reasonable estimate may be made.

Results of Operations

Operating results in all periods presented include the results of acquired businesses from the date
of acquisition. The timing of those acquisitions and the changing mix of businesses as acquired
companies are integrated may affect the comparability of results from one period to another.
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The following table sets forth for the periods indicated, the consolidated statements of income
items expressed as a percentage of total net sales. Percentages may not sum to 100% due to rounding.

Fiscal year
ended September 30,

2010 2009 2008

Net sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100% 100% 100%

Costs and expenses:
Cost of sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 53.8% 56.5% 50.6%
Advertising, promotion and catalog . . . . . . . . . . . . . . . . . . . 4.9% 4.3% 6.4%
Selling, general and administrative . . . . . . . . . . . . . . . . . . . . 27.2% 28.6% 32.1%
Merger expenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.6% 0.0% 0.0%
IT project termination costs . . . . . . . . . . . . . . . . . . . . . . . . 0.0% 0.5% 0.0%

87.5% 89.8% 89.1%

Income from operations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12.5% 10.2% 10.9%

Other income (expense):
Interest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (1.1)% (1.4)% (0.9)%
Miscellaneous, net . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 0.1% 0.0% 0.6%

(0.9)% (1.4)% (0.3)%

Income before provision for income taxes . . . . . . . . . . . . . . . . 11.6% 8.9% 10.6%

Provision for income taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . 4.0% 3.2% 3.6%

Net income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7.6% 5.6% 7.0%

Fiscal Year Ended September 30, 2010 Compared to Fiscal Year Ended September 30, 2009

Net Sales

Net sales by segment for Fiscal 2010 as compared to Fiscal 2009 were as follows:

Net Sales by Segment
Fiscal year ended September 30,

2010 2009

Segment Net Sales % of total Net Sales % of total $ change % change

Wholesale/U.S. Nutrition . . . . . . . $1,734,860 61.4% $1,557,089 60.3% $177,771 11.4%
European Retail . . . . . . . . . . . . . . 645,250 22.8% 601,574 23.3% 43,676 7.3%
Direct Response/E-Commerce . . . . 233,972 8.3% 221,409 8.6% 12,563 5.7%
North American Retail . . . . . . . . . 212,655 7.5% 201,878 7.8% 10,777 5.3%

Net sales . . . . . . . . . . . . . . . . . $2,826,737 100.0% $2,581,950 100.0% $244,787 9.5%

Wholesale/U.S. Nutrition

Net sales for the Wholesale/U.S. Nutrition segment were $1,734,860 for Fiscal 2010 as compared
to $1,557,089 for Fiscal 2009. The increase of $177,771 or 11.4% was primarily attributable to the
following:

• $103,225 from domestic branded products, primarily driven by continued growth in key brands
such as Nature’s Bounty� and the sports nutrition brands (such as Pure Protein� and Body
Fortress�),

• $37,122 from domestic private label products, primarily driven by increased sales to existing
customers, and

• $37,424 from international sales.
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We continue to adjust shelf space allocation between the U.S. Nutrition brands to provide the best
overall product mix and to respond to changing market conditions. These efforts have helped to
strengthen U.S. Nutrition’s position in the mass market. Wholesale/U.S. Nutrition continues to leverage
valuable consumer sales information obtained from our Vitamin World retail stores and Puritan’s Pride
Direct Response/E-Commerce operations to provide our mass-market customers with data and analyses
to drive mass market sales.

We use targeted promotions to grow overall sales. Promotional programs and rebates were
$246,654, or 12.3% of sales for Fiscal 2010 as compared to $174,731, or 9.9% of sales for Fiscal 2009.
We expect promotional programs and rebates as a percentage of sales to fluctuate on a quarterly basis.

Product returns were $25,203 or 1.3% of sales for Fiscal 2010 as compared to $31,514 or 1.8% of
sales for Fiscal 2009. The product returns for Fiscal 2010 and Fiscal 2009 were mainly attributable to
returns in the ordinary course of business. We expect returns relating to normal operations to trend
between 1% to 2% of Wholesale/U.S. Nutrition sales in future quarters.

One customer, Wal-Mart, represented 27% and 30% of the Wholesale/U.S. Nutrition segment’s net
sales for Fiscal 2010 and 2009, respectively. It also represented 16% and 18% of consolidated net sales
for Fiscal 2010 and 2009, respectively. The loss of this customer, or any of our other major customers,
would have a material adverse effect on our results of operations if we were unable to replace that
customer.

European Retail

Net sales for this segment increased $43,676, or 7.3%, to $645,250 for Fiscal 2010. Same store sales
in U.S. dollars increased 4.3%, or $23,779, as compared to Fiscal 2009. In local currency, same store
sales increased 3.7% as compared to Fiscal 2009, driven by strong performance at the Holland &
Barrett stores. During Fiscal 2010, sixty-seven Julian Graves stores were converted to either Holland &
Barrett, GNC (UK) or Nature’s Way stores.

The following is a summary of European Retail store activity for Fiscal 2010 and 2009:

Fiscal Fiscal
European Retail stores: 2010 2009

Company-owned stores
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,004 975
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43 28
Acquired during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 3
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (18) (2)
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,035 1,004

Franchised stores
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . 28 22
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 9
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (14) (3)
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22 28

Total company-owned and franchised stores
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,032 997
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51 37
Acquired during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 3
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (32) (5)
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,057 1,032
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Direct Response/E-Commerce

Direct Response/E-Commerce net sales increased $12,563, or 5.7%, for Fiscal 2010. The total
number of orders increased approximately 9% for Fiscal 2010 as compared to Fiscal 2009. Puritan’s
Pride on-line net sales comprised 51% of total Puritan’s Pride net sales for Fiscal 2010 as compared to
46% for Fiscal 2009.

This segment continues to vary its promotional strategy throughout the fiscal year, utilizing highly
promotional catalogs which are not offered in every quarter. Historical results reflect this pattern and
therefore this division should be viewed on an annual, and not quarterly, basis.

North American Retail

Net sales for this segment increased $10,777, or 5.3%, to $212,655 for Fiscal 2010. Same store sales
increased 4%, representing $7,987 of the overall increase in net sales. Same-store sales growth was
driven by strong performance at the Vitamin World stores, as the business continues to benefit from
updated in-store signage, SKU rationalization and a shift in the promotional strategy to an everyday
low price rather than special savings days, which was the strategy in prior years.

The following is a summary of North American Retail store activity for the Fiscal 2010 and 2009:

Fiscal Fiscal
North American Retail stores: 2010 2009

Vitamin World
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . 442 441
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21 9
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (6) (8)
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 457 442

Le Naturiste
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . 86 81
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . — 6
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (5) (1)
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 81 86

Total North American Retail
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . 528 522
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21 15
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (11) (9)
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 538 528

Cost of Sales

Cost of sales for Fiscal 2010 as compared to Fiscal 2009 was as follows:

Fiscal year ended
September 30,

2010 2009 $ Change % Change

Cost of Sales . . . . . . . . . . . . . . . . . . . $1,521,555 $1,458,437 $63,118 4.3%
Percentage of net sales . . . . . . . . . . . 53.8% 56.5%

Cost of sales as a percentage of net sales was 53.8% for Fiscal 2010 as compared to 56.5% for
Fiscal 2009. Fiscal 2009 was affected by historically high levels of raw material and other manufacturing
costs that were not offset by higher prices charged to customers. Fiscal 2010 experienced a more stable
raw materials environment as well as efficiencies generated in manufacturing and supply chain
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management brought about by economies of scale. In addition, Fiscal 2010 had a higher proportion of
branded product sales as compared to Fiscal 2009, which traditionally have higher gross profit margins.

Due to the competitive pressure in the private label business, we anticipate that cost of sales for
our private label business as a percentage of net sales will increase in future quarters. This should
adversely affect gross profits during the affected periods. To address this issue, we are in the process of
implementing additional improvements in supply chain management and we are also increasing our
focus on our branded sales.

Advertising, Promotion and Catalog Expenses

Total advertising, promotion and catalog expenses for Fiscal 2010 as compared to Fiscal 2009 were
as follows:

Fiscal year ended
September 30,

2010 2009 $ Change % Change

Advertising, promotion and catalog . . . . . $137,556 $110,098 $27,458 24.9%
Percentage of net sales . . . . . . . . . . . . 4.9% 4.3%

The increase in advertising, promotion and catalog expense is primarily due to an increase in
customer co-operative advertising of $11,883. In addition, domestic television advertising for some of
our major brands increased $4,508 and internet advertising increased approximately $5,107.

Selling, General and Administrative Expenses

Selling, general and administrative expenses (‘‘SG&A’’) for Fiscal 2010 as compared to Fiscal 2009
were as follows:

Fiscal year ended
September 30,

2010 2009 $ Change % Change

Selling, general and administrative . . . . . $767,946 $737,786 $30,160 4.1%
Percentage of net sales . . . . . . . . . . . . 27.2% 28.6%

SG&A costs increased due to higher payroll and payroll related costs of approximately $13,499 and
higher rent and related utilities expenses of approximately $6,167 primarily associated with new store
openings in the European Retail segment. In addition, freight costs increased approximately $5,231 as
compared to Fiscal 2009. Also, during Fiscal 2010, we recorded a charge of $3,533 for the write-down
of an intangible asset associated with a contract manufacturing agreement that is not expected to be
renewed.

Merger Expenses

In connection with the Acquisition described above, we incurred charges of $45,903. These charges
consisted of $26,257 primarily related to legal and professional advisory services, $16,142 of incremental
stock-based compensation expense as a result of the mandatory acceleration of vesting of all unvested
stock options and restricted stock units, and $3,504 of other merger related expenses in connection with
the Acquisition. Of these total expenses, $38,123 were contingent upon the closing of the Acquisition.
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Income from Operations

Income from operations for Fiscal 2010 as compared to Fiscal 2009 was as follows:

Fiscal year ended
September 30,

2010 2009 $ Change % Change

Wholesale/U.S. Nutrition . . . . . . . . . . . $ 292,991 $180,660 $112,331 62.2%
European Retail . . . . . . . . . . . . . . . . . 100,865 89,747 11,118 12.4%
Direct Response/E-Commerce . . . . . . . 68,018 57,442 10,576 18.4%
North American Retail . . . . . . . . . . . . 10,031 1,420 8,611 606.4%
Corporate . . . . . . . . . . . . . . . . . . . . . . (118,128) (65,358) (52,770) �80.7%

Total . . . . . . . . . . . . . . . . . . . . . . . . $ 353,777 $263,911 $ 89,866 34.1%

Percentage of net sales . . . . . . . . . . . 12.5% 10.2%

The increase in Wholesale/U.S. Nutrition income from operations is primarily due to higher sales
and gross profits partially offset by higher advertising expenses. The increase in the European Retail
segment was related to the increase in sales partially offset by higher SG&A costs (primarily payroll
and store occupancy costs). The increase in Direct Response/E-Commerce and North American Retail
income from operations was primarily due to higher sales and gross profits. In addition, the Direct
Response/E-Commerce, European Retail and North American Retail segments in Fiscal 2009 included
a write-off for IT project termination costs that did not recur in Fiscal 2010. The increase in the
expenses included in the Corporate segment relate to the merger expenses described above as well as
an increase in payroll and payroll related costs.

Interest Expense

Interest expense decreased $4,687 due to lower principal balances outstanding on our term loan.
See ‘‘Liquidity and Capital Resources’’ below for information relating to our levels of indebtedness
following the Transactions.

Miscellaneous, net

The components of miscellaneous, net were as follows:

Fiscal year ended
September 30,

2010 2009 $ Change

Foreign exchange gains (losses) . . . . . . . . . . . . . . . . . . $1,108 $(3,595) $ 4,703
Investment income . . . . . . . . . . . . . . . . . . . . . . . . . . . 711 1,134 (423)
Rental income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 581 1,650 (1,069)
Other . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,733 750 983

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $4,133 $ (61) $ 4,194

Miscellaneous, net increased primarily due to unrealized foreign exchange gains on intercompany
balances for Fiscal 2010 as compared to unrealized foreign exchange losses in Fiscal 2009.

Provision for Income Taxes

Our provision for income taxes was impacted by a number of factors, including federal taxes, our
international tax structure, state tax rates in the jurisdictions where we conduct business, and our ability
to utilize state tax credits that expire between 2013 and 2016. Therefore, our overall effective income
tax rate could vary as a result of these factors. The effective income tax rate for Fiscal 2010 was 34.8%,
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compared to 36.4% in the prior fiscal year. The Fiscal 2010 effective tax rate is lower than the Fiscal
2009 effective tax primarily due to a higher domestic production deduction in Fiscal 2010 as well as a
decrease in foreign losses for which a valuation allowance was recorded.

Fiscal Year Ended September 30, 2009 Compared to Fiscal Year Ended September 30, 2008

Net Sales

Net sales by segment for Fiscal 2009 as compared to Fiscal 2008 were as follows:

Net Sales by Segment
Fiscal year ended September 30,

2009 2008

Segment Net Sales % of total Net Sales % of total $ change % change

Wholesale/U.S. Nutrition . . . . . . . $1,557,089 60.3% $1,160,486 53.2% $396,603 34.2%
European Retail . . . . . . . . . . . . . . 601,574 23.3% 600,463 27.6% 1,111 0.2%
Direct Response/E-Commerce . . . . 221,409 8.6% 210,506 9.7% 10,903 5.2%
North American Retail . . . . . . . . . 201,878 7.8% 208,014 9.5% (6,136) �2.9%

Net sales . . . . . . . . . . . . . . . . . $2,581,950 100.0% $2,179,469 100.0% $402,481 18.5%

Wholesale/U.S. Nutrition

Net sales for the Wholesale/U.S. Nutrition segment increased $396,603, or 34.2%, to $1,557,089 for
Fiscal 2009 as compared to the prior year. This increase was due to higher net sales of domestic private
label products, approximately $361,326 resulting primarily from our acquisition of Leiner and a
re-allocation of shelf space at a major customer. The remaining increase was attributable to an increase
in domestic branded and international revenue of $57,471, due to increased sales from existing
customers, new product introductions and promotions partially offset by the above mentioned
re-allocation of shelf space at a major customer.

We use targeted promotions to grow overall sales. Promotional programs and rebates were
$174,731, or 9.9% of sales for Fiscal 2009 as compared to $125,013, or 9.6% of sales for Fiscal 2008.
We expect promotional programs and rebates as a percentage of sales to fluctuate on a quarterly basis.

Product returns were $31,514 or 1.8% of sales for Fiscal 2009 as compared to $21,506 or 1.6% of
sales for Fiscal 2008. The product returns for Fiscal 2009 and Fiscal 2008 were mainly attributable to
returns in the ordinary course of business.

One customer, Wal-Mart, represented 30% and 22% of the Wholesale/U.S. Nutrition segment’s net
sales for Fiscal 2009 and 2008, respectively. It also represented 18% and 12% of consolidated net sales
for Fiscal 2009 and 2008, respectively. The loss of this customer, or any of our other major customers,
would have a material adverse effect on our results of operations.

European Retail

Net sales for this segment increased $1,111, or 0.2%, to $601,574 for Fiscal 2009. Overall,
European Retail net sales were negatively affected by significant unfavorable foreign currency
translation (e.g., the pound depreciated 21.4% against the dollar) which was offset by increased net
sales from the acquisition of Julian Graves and additional stores opened during Fiscal 2009. Same store
sales in U.S. dollars decreased 20.2%, or $118,231, as compared to Fiscal 2008. In local currency, same
store sales increased 1.5% as compared to Fiscal 2008. In addition, the acquisition of Julian Graves
contributed an increase in net sales of $107,662 as compared to its post-acquisition net sales of $4,890
during the last fourteen days of Fiscal 2008.
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The following is a summary of European Retail store activity for Fiscal 2009 and 2008:

Fiscal Fiscal
European Retail stores: 2009 2008

Company-owned stores
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . 975 604
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28 21
Acquired during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 350
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (2) —
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,004 975

Franchised stores
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22 22
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 —
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (3) —
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28 22

Total company-owned and franchised stores
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . 997 626
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37 21
Acquired during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 350
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (5) —
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,032 997

Direct Response/E-Commerce

Direct Response/E-Commerce net sales increased $10,903, or 5.2%, for Fiscal 2009. The total
number of orders decreased approximately 13% and the average order size increased approximately
18% for Fiscal 2009 as compared to Fiscal 2008. Puritan’s Pride on-line net sales comprised
approximately 46% of total Puritan’s Pride net sales for Fiscal 2009 as compared to approximately 43%
for Fiscal 2008.

This division continues to vary its promotional strategy throughout the fiscal year, utilizing highly
promotional catalogs which are not offered in every quarter. Historical results reflect this pattern and
therefore this division should be viewed on an annual, and not quarterly, basis.

North American Retail

Net sales for this segment decreased $6,136, or 2.9%, to $201,878 for Fiscal 2009. Same store sales
decreased 2%, representing $4,236 of the overall decline in net sales. This decline in net sales is
partially attributable to a shift in our Vitamin World stores strategy from reliance on promotional
discounting to drive sales to an everyday low price for its customers.
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The following is a summary of North American Retail store activity for Fiscal 2009 and 2008:

Fiscal Fiscal
North American Retail stores: 2009 2008

Vitamin World
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . 441 457
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 8
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (8) (24)
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 442 441

Le Naturiste
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . 81 80
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 1
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (1) —
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86 81

Total North American Retail
Open at beginning of the period . . . . . . . . . . . . . . . . . . . . . . . . . . 522 537
Opened during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 9
Closed during the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (9) (24)
Open at end of the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 528 522

Cost of Sales

Cost of sales for Fiscal 2009 as compared to Fiscal 2008 was as follows:

Fiscal year ended
September 30,

2009 2008 $ Change % Change

Cost of Sales . . . . . . . . . . . . . . . . . . $1,458,437 $1,102,169 $356,268 32.3%
Percentage of net sales . . . . . . . . . . . 56.5% 50.6%

Cost of sales as a percentage of net sales increased to 56.5% for Fiscal 2009 as compared to 50.6%
for Fiscal 2008. This increase was mainly due to a larger concentration of sales of private label
products from the Leiner acquisition. Private label products traditionally have a lower margin. In
addition, historically high raw material costs for certain products which were not offset by higher prices
charged to customers, as well as higher promotional activity and the integration of the Leiner
operations, increased our cost of sales for the first half of Fiscal 2009. We continue to focus on store
modernization, SKU rationalization and a refined promotional strategy at our retail locations. This
focus contributed to lower cost of sales for some retail locations.

Advertising, Promotion and Catalog Expenses

Total advertising, promotion and catalog expenses for Fiscal 2009 as compared to Fiscal 2008 were
as follows:

Fiscal year ended
September 30,

2009 2008 $ Change % Change

Advertising, promotion and catalog . . . . $110,098 $140,479 $(30,381) �21.6%
Percentage of net sales . . . . . . . . . . . . 4.3% 6.4%
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The decrease in advertising, promotion and catalog expense is due to a decrease in the domestic
television and radio campaigns of $7,376, a decrease in magazine and newspaper advertising of $10,179
for some of our leading brands, as well as lower catalog costs of $4,069 and lower internet advertising
costs of $6,352. Offsetting these decreases was an increase in advertising for new promotions through
free-standing inserts in newspapers and magazines of $1,977. Our international operations increased
advertising spending on television and national newspapers. This increase was offset by the effect of
foreign currency translation (principally the lower British pound sterling).

Selling, General and Administrative Expenses

SG&A for Fiscal 2009 as compared to Fiscal 2008 were as follows:

Fiscal year ended
September 30,

2009 2008 $ Change % Change

Selling, general and administrative . . . . . $737,786 $700,209 $37,577 5.4%
Percentage of net sales . . . . . . . . . . . . 28.6% 32.1%

SG&A costs increased primarily due to costs associated with the acquisitions of Leiner and Julian
Graves. These added costs included higher payroll and related costs, one-time legal costs incurred in
connection with the review of the Julian Graves acquisition by the Competition Commission in the
U.K., as well as higher rent and building occupancy costs. Total SG&A costs in Fiscal 2009, as a result
of the Julian Graves acquisition were $61,569. Other cost increases that were incurred in Fiscal 2009
included freight, which increased by $7,802, and depreciation and amortization, which increased by
$5,853. Offsetting these increased costs were decreases resulting from foreign currency translation as
well as lower consulting and outside service costs.

IT Project Termination Costs

During Fiscal 2009, management determined certain information technology projects relating to
the Direct Response, North American Retail and European Retail segments would be terminated as
they were deemed to be ineffective and uneconomical. As a result, we recorded a charge for previously
capitalized software configuration and other related costs of $11,718, which is net of a $7,055 recovery
in the fourth quarter due to favorable negotiations with a service provider associated with this project.

Income from Operations

Income from operations for Fiscal 2009 as compared to Fiscal 2008 was as follows:

Fiscal year ended
September 30,

2009 2008 $ Change % Change

Wholesale/U.S. Nutrition . . . . . . . . . . . . $180,660 $158,195 $ 22,465 14.2%
European Retail . . . . . . . . . . . . . . . . . . 89,747 121,941 (32,194) �26.4%
Direct Response/E-Commerce . . . . . . . . 57,442 28,197 29,245 103.7%
North American Retail . . . . . . . . . . . . . 1,420 (2,816) 4,236 150.4%
Corporate . . . . . . . . . . . . . . . . . . . . . . . (65,358) (68,905) 3,547 5.1%

Total . . . . . . . . . . . . . . . . . . . . . . . . . $263,911 $236,612 $ 27,299 11.5%

Percentage of net sales . . . . . . . . . . . . 10.2% 10.9%

The increase in Wholesale/U.S. Nutrition income from operations was primarily due to higher sales
and lower advertising costs partially offset by higher cost of sales, higher payroll and related costs and
higher freight costs. Lower income from operations in the European Retail segment was due to higher
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SG&A costs associated with the Julian Graves acquisition as well as IT project termination costs. The
European Retail segment was also adversely impacted by foreign currency translation, primarily the
decline in the value of the British pound sterling. The increase in the Direct Response/E-Commerce
income from operations is due to lower cost of sales, as well as lower SG&A and advertising,
promotion and catalog expenses, which were partially offset by IT project termination costs. The
increase in the North American Retail income from operations was primarily due to lower cost of sales
and SG&A expenses, partially offset by higher advertising costs and IT project termination costs.

Interest Expense

Interest expense increased $16,243 to $34,882 for Fiscal 2009 as compared to $18,639 for Fiscal
2008 primarily due to the borrowings outstanding under the $300,000 term loan entered into during the
fourth quarter of Fiscal 2008 in connection with the Leiner acquisition. See ‘‘Liquidity and Capital
Resources’’ below for information relating to our levels of indebtedness following the Transactions.

Miscellaneous, net

The components of miscellaneous, net were as follows:

Fiscal year ended
September 30,

2009 2008 $ Change

Foreign exchange (losses) gains . . . . . . . . . . . . . . . . . $(3,595) $ 3,038 $ (6,633)
Investment income . . . . . . . . . . . . . . . . . . . . . . . . . . 1,134 8,016 (6,882)
Rental income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,650 1,743 (93)
Other . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 750 270 480

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ (61) $13,067 $(13,128)

Miscellaneous, net decreased primarily due to unrealized foreign exchange losses on intercompany
balances for Fiscal 2009 associated with the strengthening of the U.S. dollar against the British pound
sterling and Canadian dollar as compared to unrealized foreign exchange gains in Fiscal 2008 as well as
lower investment income earned on lower cash and investment balances.

Provision for Income Taxes

Our provision for income taxes was impacted by a number of factors, including federal taxes, our
international tax structure, state tax rates in the jurisdictions where we conduct business, and our ability
to utilize state tax credits that expire between 2013 and 2016. Therefore, our overall effective income
tax rate could vary as a result of these factors. The effective income tax rate for Fiscal 2009 was 36.4%,
compared to 33.7% in the prior fiscal year. The Fiscal 2009 effective tax rate is higher than the Fiscal
2008 effective tax rate due to higher state income taxes resulting from an increase in domestic income
and losses attributable to certain foreign subsidiaries for which no benefit has been recognized.

Liquidity and Capital Resources

Prior to the Transactions

Prior to the Transactions, our primary sources of liquidity and capital resources were cash
generated from operations and our revolving credit facility in effect at that time. That revolving credit
facility, which was repaid in connection with the Transactions, provided for revolving credit loans in the
aggregate principal amount of up to $325,000 to be used for working capital and other general
corporate purposes, and acquisitions. We had used cash generated from operations to finance working
capital, facility expansions, acquisitions, capital expenditures and debt service requirements.
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The following table sets forth, as of the dates indicated, cash balances and working capital:

September 30,

2010 2009 2008

Cash and cash equivalents . . . . . . . . . . . . . . . . . . . $346,483 $106,001 $ 90,180
Working capital (including cash and cash

equivalents) . . . . . . . . . . . . . . . . . . . . . . . . . . . $849,338 $674,439 $573,402

The following table sets forth, for the period indicated, net cash flows provided by (used in)
operating, investing and financing activities and other operating measures:

Fiscal year ended
September 30,

2010 2009 2008

Cash flow provided by operating activities . . . . . . . $371,752 $136,937 $ 177,405
Cash flow used in investing activities . . . . . . . . . . $ (82,103) $(27,992) $(345,566)
Cash flow (used in) provided by financing

activities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ (47,227) $(91,716) $ 174,601
Total inventory turnover . . . . . . . . . . . . . . . . . . . . 2.33 2.35 2.54
Finished goods inventory turnover (excluding bulk) 4.89 5.42 4.44
Days sales outstanding in accounts receivable . . . . 30 37 38

We monitor current and anticipated future levels of cash and cash equivalents in relation to
anticipated operating, financing and investing requirements. Cash and cash equivalents held by our
foreign subsidiaries are subject to U.S. income taxes upon repatriation to the U.S. We generally
repatriate all earnings from our foreign subsidiaries where permitted under local law. However, during
Fiscal 2009, we permanently reinvested a portion of our foreign earnings outside of the U.S. We also
permanently reinvested a portion of our foreign earnings outside of the U.S. during Fiscal 2010.

The increase in working capital as of September 30, 2010 as compared to September 30, 2009 of
$174,899 was primarily due to increased cash balances, partially offset by higher accounts payable
balances and higher short-term debt. Cash provided by operating activities during Fiscal 2010 was
mainly attributable to net income and changes in operating assets and liabilities. The overall increase in
cash provided by operation activities of $234,715 during Fiscal 2010 as compared to Fiscal 2009 was
mainly attributable to increased net income, a consistent level of inventory as compared to prior years
and an increase in accrued expenses and other liabilities. During Fiscal 2010, cash flows used in
investing activities consisted primarily of purchases of property, plant and equipment and cash paid for
acquisitions, offset by proceeds received from the sale of municipal bond investments. During Fiscal
2010, cash flows used in financing activities related to the principal payments under long-term debt
agreements and capital lease obligations, offset by proceeds from the exercise of stock options.

The overall decrease in cash provided by operating activities of $40,468 during Fiscal 2009 as
compared to Fiscal 2008 was mainly attributable to a decrease in accrued inventory purchases at
September 30, 2009 as compared to 2008. The accrued inventory purchases were higher at the end of
Fiscal 2008 in order to improve customer fulfillment levels at our wholesale division as we integrated
Leiner’s business. Fiscal 2009 cash flows used in investing activities consisted primarily of purchases of
property, plant and equipment, offset by an escrow refund in connection with the Leiner acquisition.
Fiscal 2009 cash flows provided by financing activities related to principal payments under long-term
debt agreements and the revolving credit facility, as well as principal payments under capital lease
obligations.
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Following the Carlyle Merger

Following the Transactions, as more fully described in Note 25 to the Consolidated Financial
Statements, we expect that our primary sources of liquidity will continue to be cash flow from
operations, as well as funds available under the revolving portion of our Senior Credit Facility. We
expect that ongoing requirements for debt service and capital expenditures will be funded from these
sources of funds.

On October 1, 2010 we entered into our Senior Credit Facility totaling $2,000,000, consisting of
$1,750,000 term loan facilities and a $250,000 revolving credit facility. In addition, we issued $650,000
Notes with an interest rate of 9% and a maturity date of October 1, 2018. The revolving portion of our
Senior Credit Facility was undrawn at the closing of the Transactions.

The Indenture and the Senior Credit Facility contain a number of covenants imposing significant
restrictions on our business. These restrictions may affect our ability to operate our business and may
limit our ability to take advantage of potential business opportunities as they arise. The restrictions
these covenants place on us include limitations on our ability to:

• incur or guarantee additional indebtedness;

• make capital expenditures;

• make certain investments;

• pay dividends or make distributions on our capital stock;

• sell assets, including capital stock of restricted subsidiaries;

• agree to payment restrictions affecting our restricted subsidiaries;

• consolidate, merge, sell or otherwise dispose of all or substantially all of our assets;

• enter into transactions with our affiliates;

• incur liens; and

• designate any of our subsidiaries as unrestricted subsidiaries.

Following the Transactions, our total indebtedness as of October 1, 2010 was $2,400,374. Our
liquidity requirements have increased significantly, primarily due to debt service requirements. We
estimate that our interest expense (including the amortization of deferred financing costs) for Fiscal
2011 will be approximately $183,000.

Our ability to make payments on and to refinance our indebtedness, including the Notes, will
depend on our ability to generate cash in the future. We believe that our cash on hand, together with
cash from operations and, if required, borrowings under the revolving portion of our Senior Credit
Facility, will be sufficient for our cash requirements for the next twelve months.

Consolidated EBITDA

EBITDA consists of earnings before interest expense, taxes, depreciation and amortization.
Consolidated EBITDA, as defined in our Senior Credit Facility, eliminates the impact of a number of
items we do not consider indicative of our ongoing operating performance. You are encouraged to
evaluate each adjustment and the reasons we consider it appropriate for supplemental analysis.
Consolidated EBITDA is a component of certain covenants under our Senior Credit Facility. We
present EBITDA and Consolidated EBITDA because we consider these items to be important
supplemental measures of our performance and believe these measures are frequently used by
securities analysts, investors and other interested parties in the evaluation of companies in our
industries with similar capital structures. We believe issuers of debt securities also present EBITDA and
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Consolidated EBITDA because investors, analysts and rating agencies consider it useful in measuring
the ability of those issuers to meet debt service obligations. We believe that these items are appropriate
supplemental measures of debt service capacity, because cash expenditures for interest are, by
definition, available to pay interest, and tax expense is inversely correlated to interest expense because
tax expense goes down as deductible interest expense goes up; and depreciation and amortization are
non-cash charges.

EBITDA and Consolidated EBITDA have limitations as analytical tools, and you should not
consider these items in isolation, or as a substitute for analysis of our results as reported under
U.S. GAAP. Some of these limitations are:

• EBITDA and Consolidated EBITDA:

• exclude certain tax payments that may represent a reduction in cash available to us;

• do not reflect our cash expenditures, or future requirements, for capital expenditures or
contractual commitments;

• do not reflect changes in, or cash requirements for, our working capital needs; and

• do not reflect the significant interest expense, or the cash requirements necessary to service
interest or principal payments on our debt, including the notes;

• although depreciation and amortization are non-cash charges, the assets being depreciated and
amortized will often have to be replaced in the future, and EBITDA and Consolidated EBITDA
do not reflect any cash requirements for such replacements; and

• other companies in our industry may calculate EBITDA and Consolidated EBITDA differently
than we do, limiting their usefulness as comparative measures.

Because of these limitations, EBITDA and Consolidated EBITDA should not be considered as
measures of discretionary cash available to us to invest in the growth of our business. We compensate
for these limitations by relying primarily on our U.S. GAAP results and using EBITDA and
Consolidated EBITDA only supplementally.

In addition, in calculating Consolidated EBITDA, we make certain adjustments that are based on
assumptions and estimates that may prove to have been inaccurate.

In addition, in evaluating Consolidated EBITDA, you should be aware that in the future we may
incur expenses similar to those eliminated in this presentation. Our presentation of Consolidated
EBITDA should not be construed as an inference that our future results will be unaffected by unusual
or non-recurring items.
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The following table reconciles net income to EBITDA and Consolidated EBITDA for the Fiscal
2010:

Fiscal 2010

Net income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $213,670

Interest expense . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30,195
Income tax provision . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 114,045
Depreciation and amortization . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66,804

EBITDA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 424,714

Merger related costs(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45,903
Public company costs(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,068
Asset impairments(c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9,057
Severance costs(d) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,897
Stock-based compensation(e) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6,967
Other non-recurring items(f) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8,150

Consolidated EBITDA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $498,756

(a) Reflects costs incurred in connection with the Transactions, including legal and
professional advisory services of $26,257, incremental stock based compensation expense
as a result of the mandatory acceleration of vesting of all unvested stock options and
restricted stock units of $16,142 and other associated costs of $3,504.

(b) Reflects the exclusion of costs expected to be reduced or eliminated as a result of
becoming a private company. These costs include a lower premium on the Company’s
directors’ and officers’ insurance and lower shareholder relations expenses.

(c) Reflects the exclusion of non-cash asset impairments, including $5,524 for the write-down
of idle equipment in Augusta, Georgia and $3,533 for the write-down of the Company’s
contract manufacturing agreement with Bayer.

(d) Reflects the exclusion of severance costs incurred at various subsidiaries of the Company.

(e) Reflects the exclusion of non-cash expenses related to stock options and restricted stock
units incurred during Fiscal 2010.

(f) Reflects the exclusion of non-recurring items during Fiscal 2010, including (i) $4,711 of
one-time legal costs in connection with litigation matters, (ii) $2,554 of integration costs
related to the Julian Graves and Ultimate Biopharma (Zhongshan) Corporation
acquisitions, (iii) $1,292 of losses on property and equipment disposals, (iv) $724 of
proceeds received under an insurance policy and (v) $317 of one-time costs associated
with the opening of a new U.K. facility.
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Contractual Obligations

A summary of contractual cash obligations following the Acquisition is as follows:

Payments Due By Period

Less Than 1 - 3 4 - 5 After 5
Total 1 Year Years Years Years

Long-term debt, excluding interest . . . . . . . $2,400,803 $ 18,303 $ 73,750 $130,000 $2,178,750
Interest . . . . . . . . . . . . . . . . . . . . . . . . . . 1,259,364 168,303 332,278 344,822 413,961
Operating leases . . . . . . . . . . . . . . . . . . . . 665,803 113,233 185,154 128,914 238,502
Purchase commitments . . . . . . . . . . . . . . . 170,982 158,450 11,568 964 —
Capital commitments . . . . . . . . . . . . . . . . . 8,590 8,590 — — —
Employment and consulting agreements . . . 2,181 2,181 — — —

Total contractual cash obligations . . . . . . $4,507,723 $469,060 $602,750 $604,700 $2,831,213

As required under our Senior Credit Facility, during December 2010, we entered into various
interest rate and cross currency swap transactions. Accordingly, future interest payments may be
different than noted in the above table.

We conduct retail operations under operating leases, which generally have lease terms between 5
and 15 years, with the longest lease term expiring in 2039. Some of the leases contain escalation
clauses, as well as renewal options, and provide for contingent rent based upon sales plus certain tax
and maintenance costs. At September 30, 2010, we had $665,803 in future minimum rental payments
(excluding real estate tax and maintenance costs) for retail locations and other leases that have initial
or noncancelable lease terms in excess of one year. Future minimum rental payments (excluding real
estate tax and maintenance costs) for retail locations and other leases that have initial or noncancelable
lease terms in excess of one year are noted in the above table.

During Fiscal 2010, no one supplier individually represented greater than 6% of our raw material
purchases. We do not believe that the loss of any single supplier would have a material adverse effect
on our consolidated financial condition or results of operations. We were committed to make future
purchases for inventory related items, such as raw materials and finished goods, under various purchase
arrangements, some of which extend beyond one year, with fixed price provisions aggregating $170,982
at September 30, 2010. Generally, most of our purchase commitments are cancelable at our discretion
until the order has been shipped, but require repayment of all expenses incurred through the date of
cancellation.

We had $8,590 in open capital commitments at September 30, 2010, primarily related to leasehold
improvements, as well as manufacturing equipment, computer hardware and software.

At September 30, 2010, we had a liability of $9,210 for unrecognized tax benefits, the recognition
of which would have an effect of $6,588 on income tax expense and the effective income tax rate. We
do not believe that the amount will change significantly in the next 12 months. At this time, we are
unable to make a reasonably reliable estimate of the timing of payments in individual years beyond
12 months due to uncertainties in the timing of tax audit outcomes and, therefore, such amounts are
not included in the above table.

Seasonality

Although we believe that our business is not seasonal in nature, historically we have experienced,
and expect to continue to experience, a substantial variation in our net sales and operating results from
quarter to quarter. The factors that influence this variability of quarterly results include general
economic and industry conditions affecting consumer spending, changing consumer demands and
current news on nutritional supplements, the timing of our introduction of new products, promotional
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program incentives offered to customers, the timing of catalog promotions, the level of consumer
acceptance of new products and actions of competitors. Accordingly, a comparison of our results of
operations from consecutive periods is not necessarily meaningful, and our results of operations for any
period are not necessarily indicative of future performance. Additionally, we may experience higher net
sales in a quarter depending upon when we have engaged in significant promotional activities.

Foreign Currency

Approximately 29%, 29% and 33% of our net sales for Fiscal 2010, 2009 and 2008, respectively,
were denominated in currencies other than U.S. dollars, principally British pounds sterling and to a
lesser extent euros, Canadian dollars and Chinese yuan. A significant weakening of such currencies
versus the U.S. dollar could have a material adverse effect on us, as this would result in a decrease in
our consolidated operating results.

Foreign subsidiaries accounted for the following percentages of assets and total liabilities as of
September 30, 2010 and 2009:

2010 2009

Assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26% 26%
Total liabilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16% 13%

In preparing the consolidated financial statements, the financial statements of the foreign
subsidiaries are translated from the functional currency, generally the local currency, into U.S. dollars.
This process results in exchange rate gains and losses, which are included as a separate component of
stockholders’ equity under the caption ‘‘Accumulated other comprehensive income.’’

During Fiscal 2010, 2009 and 2008, translation losses of ($4,603), ($16,129) and ($28,335),
respectively, were included in determining other comprehensive income. Accordingly, cumulative
translation (losses) gains of approximately ($1,730) and $2,856 were included as part of accumulated
other comprehensive income within the consolidated balance sheet at September 30, 2010 and 2009,
respectively.

The magnitude of these gains or losses is dependent upon movements in the exchange rates of the
foreign currencies against the U.S. dollar. These currencies include the British pound sterling, the euro,
the Canadian dollar and the Chinese yuan. Any future translation gains or losses could be significantly
different than those noted in each of these years.

Inflation

Inflation affects the cost of raw materials, goods and services we use. High energy costs and
fluctuations in commodity prices can affect the cost of all raw materials and components. The
competitive environment limits our ability to recover higher costs resulting from inflation by raising
prices. However, we anticipate passing these costs to our customers, to the extent possible. We seek to
mitigate the adverse effects of inflation primarily through improved productivity and strategic buying
initiatives.

Recent Accounting Developments

In June 2009, the Financial Accounting Standards Board (‘‘FASB’’) issued the FASB Accounting
Standards Codification and the Hierarchy of Generally Accepted Accounting Principles (the
‘‘Codification’’), which became effective for us on July 1, 2009. The Codification does not alter current
U.S. generally accepted accounting principles (‘‘GAAP’’), but rather integrates existing accounting
standards with other authoritative guidance. The Codification is a single source of authoritative GAAP
for nongovernmental entities and supersedes all other previously issued non-SEC accounting and
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reporting guidance. The Codification only impacts financial accounting standard reference disclosures
and did not have any impact on our financial position or results of operations.

In June 2009, FASB issued authoritative guidance requiring an enterprise to perform an analysis to
determine whether the enterprise’s variable interest or interests give it a controlling financial interest in
a variable interest entity. This analysis identifies the primary beneficiary of a variable interest entity as
one with the power to direct the activities of a variable interest entity that most significantly impacts
the entity’s economic performance and the obligation to absorb losses of the entity that could
potentially be significant to the variable interest. This guidance became effective for us on October 1,
2010. We anticipate that the adoption of this guidance will not have any significant impact on our
consolidated financial position or results of operations since we currently do not have any variable
interest entities.

Item 7A. Quantitative and Qualitative Disclosure About Market Risk.
(Dollar amounts are in thousands, unless otherwise noted.)

We are subject to currency fluctuations, primarily with respect to the British pound sterling, the
euro, the Canadian dollar and the Chinese Yuan, and interest rate risks that arise from normal business
operations. We regularly assess these risks.

We have subsidiaries whose operations are denominated in foreign currencies (primarily the British
pound sterling, the euro, the Canadian dollar and the Chinese yuan). We consolidate the earnings of
our international subsidiaries by translating them into U.S. dollars at the average exchange rates in
each applicable period. To the extent the U.S. dollar weakens against foreign currencies, the
remeasurement of these foreign currencies denominated transactions results in increased net sales,
operating expenses and net income. Similarly, our net sales, operating expenses and net income will
decrease when the U.S. dollar strengthens against foreign currencies.

The U.S. dollar volume of net sales denominated in foreign currencies was approximately $833,395,
or 29% of total net sales, for Fiscal 2010. A majority of our foreign currency exposure is denominated
in the British pound sterling and Canadian dollar. During Fiscal 2010, the change in currency rates
between the British pound sterling and Canadian dollar as compared to the U.S. dollar was 1% and
13%, respectively, resulting in an increase of $15,235 and $136 in net sales and operating income,
respectively.

To manage the potential risk arising from changing interest rates and their impact on long-term
debt, our policy is to maintain a combination of available fixed and variable rate financial instruments.
We will be exposed to changes in interest rates on our Senior Credit Facility. Assuming our Senior
Credit Facility is fully drawn, each one eighth percentage point increase or decrease in the applicable
interest rates would correspondingly change our interest expense on our Senior Credit Facility by
approximately $2,500 per year.

Item 8. Financial Statements and Supplemental Data

See the ‘‘Index to Consolidated Financial Statements’’ located on page 89 of this Report.

Item 9. Changes in and Disagreements with Accountants on Accounting and Financial Disclosure

None.
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Item 9A. Controls and Procedures

Changes in Internal Control over Financial Reporting

There were no changes in our internal control over financial reporting, as defined in
Rules 13a-15(f) and 15d-15(f) of the Exchange Act, during the three months ended September 30, 2010
that materially affected, or are reasonably likely to materially affect, our internal control over financial
reporting.

Management’s Report on Internal Control over Financial Reporting

Our management is responsible for establishing and maintaining adequate internal control over
financial reporting, as defined in Rules 13a-15(f) and 15d-15(f) of the Exchange Act. Under the
supervision and with the participation of our management, including our principal executive and
principal financial officers, management assessed, as of September 30, 2010, the effectiveness of our
internal control over financial reporting. This assessment was based on criteria established in Internal
Control—Integrated Framework issued by the Committee of Sponsoring Organizations of the Treadway
Commission (‘‘COSO’’). Based on our assessment using those criteria, management concluded that our
internal control over financial reporting, as of September 30, 2010, was effective.

The effectiveness of our internal control over financial reporting as of September 30, 2010, has
been audited by PricewaterhouseCoopers, LLP, an independent registered public accounting firm, as
stated in their report, which is included herein.

Internal control over financial reporting is defined as a process designed by, or under the
supervision of, our principal executive and principal financial officers and effected by our Board,
management and other personnel, to provide reasonable assurance regarding the reliability of financial
reporting and the preparation of financial statements for external purposes in accordance with generally
accepted accounting principles, and includes those policies and procedures that:

• pertain to the maintenance of records that, in reasonable detail, accurately and fairly reflect the
transactions and dispositions of our assets;

• provide reasonable assurance that transactions are recorded as necessary to permit the
preparation of financial statements in accordance with U.S. generally accepted accounting
principles and that our receipts and expenditures are being made only in accordance with
authorization of our management and directors; and

• provide reasonable assurance regarding prevention or timely detection of unauthorized
acquisition, use or disposition of our assets that could have a material effect on the financial
statements.

Because of its inherent limitations, internal control over financial reporting may not prevent or detect
misstatements. Also, projections of any evaluation of effectiveness to future periods are subject to the
risk that controls may become inadequate because of changes in conditions, or that the degree of
compliance with the policies or procedures may deteriorate.

Item 9B. Other Information

None.
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PART III

Item 10. Directors, Executive Officers and Corporate Governance

The following table sets forth the names and ages of members of our Board of Directors (the
‘‘Board’’ or ‘‘Directors’’) and executive officers and the positions they held with us as of January 13,
2010:

Name Age Position

Scott Rudolph . . . . . . . . . . . . . 53 Chairman of the Board

Marco De Benedetti . . . . . . . . . 48 Director

Allan Holt . . . . . . . . . . . . . . . . 58 Director

Sandra Horbach . . . . . . . . . . . . 50 Director

Jeffrey Nagel . . . . . . . . . . . . . . 46 Director and Chief Executive Officer (‘‘CEO’’)

Elliot Wagner . . . . . . . . . . . . . . 34 Director

Harvey Kamil . . . . . . . . . . . . . . 67 President and Chief Financial Officer (‘‘CFO’’)

Irene Fisher . . . . . . . . . . . . . . . 45 Senior Vice President—General Counsel

James Flaherty . . . . . . . . . . . . . 54 Senior Vice President—Marketing and Advertising

Hans Lindgren . . . . . . . . . . . . . 50 Senior Vice President—Operations and Corporate Secretary

Glenn Schneider . . . . . . . . . . . . 41 Senior Vice President—Assistant to the CEO

Scott Rudolph

Scott Rudolph has served as our Chairman of our Board since 1986. He served as our CEO from
1986 until December 2010. He founded U.S. Nutrition, a nutritional supplement company, which we
acquired in 1986. Mr. Rudolph has spent 33 years in the nutritional supplement industry. Mr. Rudolph
currently serves as Chairman and Interim President of Dowling College. He is a Trustee of North
Shore University Hospital and is a member of the Young Presidents Organization. Mr. Rudolph
received an honorary Doctor of Commercial Science degree from Dowling College.

Marco De Benedetti

Marco De Benedetti has served as a member of our Board since October 2010. He is a Partner
and Managing Director of Carlyle and Co-Head of Carlyle’s Europe buyout team. He is based in
Milan, Italy. Mr. De Benedetti serves on the Board of Directors of each of Cofide S.p.A (since 1994)
and Parmalat S.p.A (since 2005). Before joining Carlyle, Mr. De Benedetti was the CEO of Telecom
Italia. Mr. De Benedetti was the CEO of Telecom Italia Mobile from 1999 until its merger with
Telecom Italia. Previously, Mr. De Benedetti was the Chairman of Infostrada, the main alternative
fixed-line carrier for voice services and internet access in Italy, and Chief Executive Officer of Olivetti
Telemedia, the telecommunications and multimedia business of the Olivetti Group. Between 1987 and
1989, Mr. De Benedetti worked for Wasserstein, Perrella & Co. in New York. In 1990, he joined the
Olivetti Group as Assistant to the CEO of Olivetti Systems and Networks, and he was later appointed
as Group Director of Marketing and Services. In 1992, he was appointed General Manager of Olivetti
Portugal. Mr. De Benedetti received his Bachelor’s degree in history and economics from Wesleyan
University and his Masters in Business Administration from the Wharton School at the University of
Pennsylvania.
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Allan Holt

Allan M. Holt has served as a member of our Board since October 2010. Mr. Holt, a Partner and
Managing Director of The Carlyle Group, is currently the head of the U.S. Buyout group focusing on
opportunities in the Aerospace/Defense/Government Services, Automotive & Transportation,
Consumer, Healthcare, Industrial, Technology and Telecom/Media sectors. Mr. Holt is a graduate of
Rutgers University and received his M.B.A. from the University of California, Berkeley. He serves on
the boards of directors of Booz Allen Hamilton Holding Corporation, Fairchild Imaging, Inc., HCR
Manor Care, Inc., HD Supply, Inc., Sequa Corporation, and SS&C Technologies, Inc., as well as on the
non-profit boards of directors of The Barker Foundation Endowment Fund, The Hillside Foundation,
Inc., The National Children’s Museum and The Smithsonian National Air and Space Museum.
Mr. Holt also served on the board of directors of Aviall, Inc. from 2001-2006.

Sandra Horbach

Sandra Horbach has served as a member of our Board since October 2010. She is a Managing
Director of Carlyle, where she focuses on U.S. buyout investment opportunities in the consumer and
retail industries and serves as head of the Global Consumer and Retail team. Since joining Carlyle in
2005, Ms. Horbach has been actively involved in the firm’s investments in Dunkin’ Brands, Oriental
Trading Company, Philosophy, and CVC Brasil Operadora e Agência de Viagens S.A., including serving
as a Board member for each company. Ms. Horbach serves as a member of the Executive
Committee & Board of Trustees at Rockefeller University, Chair of the Investment Committee at
Rockefeller University, a member of the Stanford Business School Advisory Council and serves on the
Board of Trustees of The Chapin School in New York. Before joining Carlyle, Ms. Horbach spent
18 years at Forstmann Little, a private investment firm. She also spent two years in the mergers and
acquisition department of Morgan Stanley. Ms. Horbach received her Masters in Business
Administration from the Stanford University Graduate School of Business and a Bachelor of Arts from
Wellesley College.

Elliot Wagner

Elliot Wagner has served as a member of our Board since October 2010. He is a Principal of
Carlyle, where he focuses on U.S. buyout opportunities in the consumer and retail sector. From 2000 to
2008, Mr. Wagner was a member of Carlyle’s Global Aerospace, Defense, Technology and Business/
Government Services team. Before joining Carlyle in 2000, Mr. Wagner was with Lehman Brothers Inc.,
focusing on mergers, acquisitions and financings for industrial, aerospace, defense and technology
companies. Mr. Wagner is a member of the Board of Directors of Sequa Corporation. Mr. Wagner
received his Bachelor of Science degree from Cornell University.

Jeffrey Nagel

Jeffrey Nagel has served as a member of our Board and has been our CEO since December 6,
2010. Mr. Nagel came to NBTY from General Electric Company. During his GE career, Mr. Nagel
served in a variety of leadership positions throughout the organization. In 2006, he was made a GE
corporate officer and appointed as the Vice President and General Manager of GE Oil & Gas Global
Services. Previously, he served as President & CEO of GE Inspection Technologies, General Manager
of Business Development in GE Aircraft Engines and President of GE Home Electric Products.
Mr. Nagel joined GE in 1997 as a Manager in Business Development at GE Lighting. Before joining
GE, Mr. Nagel worked at Energy Biosystems Corporation, Cannon Associates, Reid & Hostage and
Strategic Planning Associates (now Mercer Management). Mr. Nagel received his Bachelor of Science
and Masters in Business Administration from Carnegie Mellon in 1987.
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Harvey Kamil

Harvey Kamil has been our President since 2002 and our CFO since 1982 when he joined the
Company. Mr. Kamil also taught as an adjunct professor at Suffolk County Community College for
thirteen years. He serves on the Board of Directors of the Council for Responsible Nutrition (‘‘CRN’’)
and on the Board of Directors of the Natural Products Association. Mr. Kamil received his Bachelor of
Business Administration and Masters in Business Administration from the Baruch School of Business,
City University of New York, and is a Certified Public Accountant and Certified Management
Accountant.

Irene Fisher

Irene Fisher has been Senior Vice President of the Company since October 1, 2010. She has also
been General Counsel of NBTY since joining the Company in July of 2002. Before joining the
Company, she was General Counsel of Big Flower Press (NYSE: BGF), a printing and digital services
company, and Chancery Lane, an investment vehicle controlled by the late Theodore Ammon.
Ms. Fisher began the practice of law with Milbank Tweed Hadley McCloy, specializing in mergers,
acquisitions, financings and securities matters. Ms. Fisher received her Juris Doctorate from Harvard
Law School and her Bachelor of Arts and Masters Degree from Yale University.

James Flaherty

James Flaherty has been the Senior Vice President/Marketing and Advertising of NBTY, Inc. since
1987. He joined the Company in 1979 as a Marketing Manager. In his current position, he directs the
in-house staff of marketing, advertising, media and graphic design professionals in the planning,
creation and execution of the Company’s advertising, packaging and promotional programs across all
mediums. Mr. Flaherty is Vice Chair of CRN and serves on the Media Relations committee of the
CRN. Mr. Flaherty received his Bachelor of Science degree in Business Administration and Marketing
from the State University of New York at Albany.

Hans Lindgren

Hans Lindgren has been the Senior Vice President/Operations and Corporate Secretary since
January 1, 2008. He has been involved in various aspects of the Company’s operations since joining the
Company in 1992. Before joining the Company, Mr. Lindgren worked for the LM Ericsson Telephone
Company. He joined Ericsson in 1982 and was responsible for the preparation of installation
documentation and software implementation for various European, Middle East and Far East
installation sites. Previously, Mr. Lindgren served as a Captain in the Swedish Army Reserves from
1980 to 1982. He received his degree in telecommunications from Alvkullegymnasiet, a technical
college in Sweden. Mr. Lindgren is Scott Rudolph’s brother-in-law.

Glenn Schneider

Glenn Schneider has been Senior Vice President/Assistant to the CEO, since January 1, 2009 and
CEO of United States Nutrition, Inc., our wholly owned subsidiary, since December 2008. He has been
involved in the Company in various aspects of marketing, advertising and product development since he
joined the Company in 2000. Previously, Mr. Schneider was an owner of Nutrition Warehouse, where
he handled all aspects of sales and marketing. He joined the Company when it acquired Nutrition
Warehouse. Mr. Schneider received his Bachelor of Science degree in Marketing and Management
from Ithaca College.
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Board Qualifications

All our equity securities are owned by an affiliate of Carlyle, and all members of our Board have
been chosen and appointed by written consent of our sole stockholder. Each member of our Board has
consumer retail experience. Mr. Rudolph, our Chairman, has 33 years in the vitamin and nutritional
supplement industry and, having held an executive position at the Company from 1986 until December
2010, he has extensive knowledge of the Company, its day-to-day operations, its history and the issues
and challenges it faces on an ongoing basis. Each Director, except Messrs. Nagel and Rudolph, holds a
senior position as managing director (Messrs. De Benedetti and Holt and Ms. Horbach) or principal
(Mr. Wagner) at Carlyle, and has extensive experience in finance, acquisitions, and management, with
between five and nineteen years experience at Carlyle, extensive private equity experience and prior
service on other boards.

Independence of Board Members

Following the Merger, substantially all our equity securities are owned by an entity owned by
affiliates and co-investors of Carlyle. As a result, the Common Stock has been delisted from the NYSE
and its registration under Section 12 of the Exchange Act has been terminated. As of December 6,
2010, our Board consisted of Scott Rudolph, Jeffrey Nagel, and four persons associated with and
appointed by Carlyle. Our Board has not made a formal determination as to whether each Director is
‘‘independent’’ because we have no equity securities listed for trading on a national securities exchange.

Committees of the Board of Directors

Following the Merger, the Board has three standing committees: (i) the Audit Committee; (ii) the
Compensation Committee; and (iii) the Executive Committee.

The Audit Committee is charged with assisting the Board in its oversight of:

• the qualifications, independence and performance of our independent accountants and the
performance of our internal auditors and internal audit function;

• the integrity of our financial statements and our financial reporting processes and systems of
internal control; and

• our compliance with legal and regulatory requirements.

The Audit Committee provides an avenue of communication among management, the independent
accountants, the internal auditors and the Board. In carrying out its responsibilities, the Audit
Committee also meets with the Company’s internal audit staff and with the independent accountants in
executive session, without members of management present.

The Audit Committee Charter provides for three members, but the Audit Committee currently has
two vacancies. Mr. Wagner, the sole current member, is an Audit Committee ‘‘financial expert,’’ as
defined by SEC rules.

The Compensation Committee, which is composed of Mr. De Benedetti and Ms. Horbach, assists
the Board in:

• developing and periodically reviewing the Company’s compensation policies, including equity and
similar awards, consistent with, and linked to, the Company’s strategies;

• evaluating the performance of our CEO and determining his compensation annually;

• recommending to the Board the compensation of our other executive officers annually;

• reviewing management’s recommendations on executive compensation policies and programs;

• recommending to the Board the fees of outside directors;

• reviewing and approving new Company benefit plans and amendments to existing benefit plans;

• approving all equity-based compensation plans; and
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• reviewing benefit plan administration.

The Compensation Committee has the authority to retain and terminate any consultants, including
legal counsel, to assist it in performing its duties. From time to time, the Compensation Committee
may seek information and advice regarding executive compensation market practices from outside
independent advisors.

Executive Committee. The Board has an Executive Committee, composed of Messrs. Nagel,
Rudolph and Wagner and Ms. Horbach, whose primary function is to act on behalf of the Board during
intervals between regularly scheduled meetings of the Board. The Executive Committee may exercise
all powers of the Board, except as otherwise provided by law and the Company’s by-laws; however, its
actions are typically ministerial. The Board reviews all actions taken by the Executive Committee
between Board meetings at the following Board meetings.

Compensation of Outside Directors

Set forth below is a discussion of compensation the Company paid during Fiscal 2010 to its outside
directors, all of whom resigned October 1, 2010. As a result of the Merger, the Common Stock is no
longer publicly traded, and the Company currently has no unaffiliated directors.

During Fiscal 2010, each Director (other than Scott Rudolph, who was an officer of the Company
during Fiscal 2010) earned an annual retainer of $80,000 for services rendered as Directors. In
addition, each Director (other than Scott Rudolph) was reimbursed for out-of-pocket expenses incurred
by them to attend meetings of our Board or annual stockholder meeting. Mr. Ashner also received an
additional $50,000 in connection with his services as Chairman of the Audit Committee, for a total of
$130,000. Mr. Koenig and Mr. White also received an additional $7,500 in connection with their
services as Chairman of the Compensation and Nominating / Corporate Governance Committees,
respectively. Before the Merger, outside Directors were also eligible for option grants or other equity
awards under the Company’s equity awards plans, as determined in the discretion of the Compensation
Committee. Except as described below, before the Merger, the Company did not offer a pension plan
or other compensation to our Directors. During Fiscal 2010, any Director who was an executive officer
of the Company did not receive additional compensation for his services as a Director. See ‘‘Executive
Compensation’’ and ‘‘Summary Compensation Table’’ below for information regarding Scott Rudolph’s
compensation.

Fees Earned
or Paid in Stock Option All Other

Name Cash ($) Awards ($)* Awards ($)* Compensation ($) Total ($)

Michael L. Ashner . . . . . . . . . . . . . . $130,000 $20,053 $62,419 $ — $212,472

Glenn Cohen . . . . . . . . . . . . . . . . . . 80,000 20,053 62,419 — 162,472

Aram G. Garabedian . . . . . . . . . . . . 80,000 20,053 62,419 — 162,472

Neil H. Koenig . . . . . . . . . . . . . . . . . 87,500 20,053 62,419 — 169,972

Arthur Rudolph . . . . . . . . . . . . . . . . 80,000 20,053 62,419 484,013** 646,485

Peter J. White . . . . . . . . . . . . . . . . . 87,500 20,053 62,419 — 169,972

* Amounts shown represent the grant date fair value of stock awards and stock option awards made
during the Fiscal 2010 to each Director in the table. These awards were scheduled to vest in three
equal increments on each of the second, third and fourth anniversary of the date of grant. We
calculated the fair value of the stock awards based on the closing price of the Common Stock on
the date of grant. The Company calculated the fair value of the stock option awards based on the
Black-Scholes-Merton option-pricing model, determined in accordance with GAAP based on the
assumptions described in Note 18 to our audited financial statements included in this Report.
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** The Company paid this amount, which represents a $450,000 consulting fee, a $12,567 car
allowance and $21,446 in health insurance benefits, to Rudolph Management Associates, Inc.
under a consulting agreement described below.

All outside directors resigned from our Board on October 1, 2010.

The aggregate number of option awards outstanding at September 30, 2010, the last day of Fiscal
2010, for each of the non-executive Directors was: Mr. Ashner (23,858), Mr. Cohen (18,858),
Mr. Garabedian (23,858), Mr. Koenig (23,858), Mr. Arthur Rudolph (23,858) and Mr. White (23,858).
Each of these options, whether vested or unvested, was cancelled in connection with the Merger and
converted into the right to receive the difference between the $55 per share merger consideration and
the applicable exercise price of the option, without interest, less applicable withholding tax. The
aggregate number of restricted stock unit awards outstanding at September 30, 2010 for each of the
Directors was 457. Each of the restricted stock units, all of which were unvested, was terminated in
connection with the Merger and converted into the right to receive the $55 per share merger
consideration.

Consulting Agreement with Arthur Rudolph

Effective January 1, 1997, the Company entered into a consulting agreement with Rudolph
Management Associates, Inc. (‘‘Rudolph’’) for the consulting services of Arthur Rudolph, a former
Director and founder of the Company. The agreement has since been renewed for successive one-year
terms, expiring on December 31, 2011. The agreement provides that Rudolph will receive a consulting
fee as well as other fringe benefits afforded to other executives of the Company. During Fiscal 2010,
the Company paid Rudolph a $450,000 consulting fee and a $12,567 car allowance under this consulting
agreement. In addition, the Company provided health insurance benefits to Arthur Rudolph at a cost
of $21,446.

Retirement Policy

Before the Merger, the Company had a mandatory retirement age policy that applied to each
member of the Board. Under this superannuation policy, no person who reached the age of 73 could
stand for election to the Board. Each member of the Board who served on the Board for at least
15 years and who retired from the Board solely as a result of this superannuation policy would
continue to receive the annual Board retainer in effect at the time of such Director’s retirement, until
the earlier of the tenth anniversary of the retirement date or his death. Four former Directors of the
Company (Messrs. Daly, Garabedian, Owen and Sacks) are currently receiving payments under this
superannuation policy. Messrs. Owen and Sacks are each receiving $60,000 per year, Mr. Daly is
receiving $70,000 per year, and Mr. Garabedian is receiving $80,000 per year. These amounts represent
the annual Board retainer amounts in effect at the time of the applicable Director’s retirement from
the Board. The Board terminated this superannuation policy after the Merger for Directors appointed
after the Merger.

Section 16(a) Beneficial Ownership Reporting Compliance

Section 16(a) of the Exchange Act requires the directors, executive officers, and persons who own
more than 10% of the common stock of a public company to file reports of ownership and changes in
ownership on Forms 3, 4 and 5 with the SEC. Directors, executive officers and greater than 10%
stockholders are required by the SEC regulations to furnish the company with copies of all Forms 3, 4
and 5 they file with the SEC. During Fiscal 2010, our Directors, executive officers and 10%
stockholders were subject to these reporting requirements.

Based solely on the Company’s review of the copies of the SEC filings we have received, or written
representations from certain reporting persons that no Forms 5 were required for these persons, we

67



believe that all our Directors, executive officers and greater than 10% stockholders complied with all
filing requirements applicable to them with respect to Fiscal 2010.

Code of Ethics for Senior Financial Officers

The Company has adopted a Code of Ethics for its Directors, officers and employees, including its
senior financial officers and CEO. The Company will provide a copy of the Code of Ethics to any
person upon written request made to Irene Fisher, our General Counsel, at the Company’s
headquarters at 2100 Smithtown Avenue, Ronkonkoma, New York 11779.

Item 11. Executive Compensation

Compensation Discussion and Analysis

Overview; Compensation Philosophy and Objectives

This Compensation Discussion and Analysis (‘‘CD&A’’) describes the Company’s compensation
policy for Fiscal 2010 with respect to the individuals listed in the Summary Compensation Table on
page 77 of this Report, whom we call our ‘‘named executive officers.’’ This CD&A also provides
context for the information in the compensation tables set forth below. References to the
‘‘Compensation Committee’’ or the ‘‘committee’’ in this CD&A refer to the Compensation Committee
of our Board before the Merger. In connection with the Merger, all our then serving non-executive
directors, including the members of the Compensation Committee, resigned. Since none of the
members of the current Board, including the current members of the Compensation Committee, served
on the Compensation Committee during Fiscal 2010, we are relying on records of the Compensation
Committee for Fiscal 2009 and Fiscal 2010 to explain the basis for the Company’s compensation policy
for Fiscal 2010.

During Fiscal 2010, the Compensation Committee oversaw our executive compensation program.
The Compensation Committee designed an executive compensation program that it believed not only
addressed our stockholders’ need for talented individuals to foster our entrepreneurial culture, but also
appropriately rewarded the named executive officers for their contributions to our performance. The
Compensation Committee considered factors such as an executive’s level of responsibility, experience,
tenure and contributions to the Company’s overall performance and key strategic initiatives. The
Compensation Committee also considered compensation offered by companies comparable to ours that
compete with us for executive talent. What the Compensation Committee considered important has
varied from year to year from the perspective of individual and organizational performance, based on
the Company’s goals, strategies and performance.

Role of Consultants in Compensation Determinations

From time to time, the Compensation Committee has engaged compensation consultants to
provide market information about similar companies. The Compensation Committee engaged Towers
Watson in December 2008 to conduct an analysis of the total compensation we pay to our named
executive officers, compared to the total compensation of executive officers of each of the companies in
our peer group pay. See ‘‘An Overview’’ below for additional information regarding this analysis. The
Company paid Towers Watson $56,000 for its consulting services during Fiscal 2010.

Role of CEO, President/CFO and General Counsel in Compensation Determinations

From time to time, at the invitation of the Compensation Committee, our former CEO,
Mr. Rudolph, attended Compensation Committee meetings, except those that addressed his own
compensation. The Compensation Committee solicited the insights of Mr. Rudolph and our President/
CFO on executive compensation. Their perspectives on executive compensation played an important
role in the Compensation Committee’s final recommendations. By participating in Compensation
Committee meetings or responding to inquiries from members of the Compensation Committee,
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Mr. Rudolph, President/CFO and, from time to time, our General Counsel, shared their views on the
Company’s strategy for the future, the Company’s overall performance and historical information
regarding incumbents, and also provided their evaluation of individual performance in light of
Company goals and strategies. Historically, the Compensation Committee gave substantial weight to
these recommendations, insights and observations. Although the Compensation Committee reserved the
right to modify or reject any recommendation, the Compensation Committee, Mr. Rudolph and our
President/CFO historically reached a consensus on executive compensation design and levels.

An Overview

During Fiscal 2010, as in prior years, the Compensation Committee employed a three-step analysis
to determine executive compensation. We discuss below how the Compensation Committee determined
the amount and type of compensation best suited to the Company’s goals and how we believe these
decisions reflect the Company’s compensation philosophy.

• Company Performance. In evaluating performances, the Compensation Committee considered
our overall financial and operating performance during the period, as well as our achievement of
strategic and tactical goals. We discuss the criteria considered in determining compensation for
Fiscal 2010 in more detail below. The performance measures the Compensation Committee
considered has varied from year to year (and in the past have included such measures as net
sales, earnings before income tax, depreciation and amortization, or ‘‘EBITDA,’’ net income and
gross margins), but the criteria were not set in advance. The NBTY, Inc. Executive Bonus Plan
(the ‘‘Executive Bonus Plan’’), which set out in advance certain performance measures to qualify
payments under that plan as a tax-deductible compensation expense for the Company under
Internal Revenue Code of 1986, as amended (the ‘‘Code’’), and regulations promulgated
thereunder, is an exception because it uses specific performance targets established at the
beginning of each year. As discussed below, this plan only affected our CEO and President/CFO,
and the Compensation Committee had the discretion to award the other named executive
officers bonuses, regardless of the achievement of such performance measures.

• Individual Performance. The Compensation Committee evaluated each individual’s contribution
to our financial and operational achievements, both in terms of our needs during the period and
the individual’s performance. The Compensation Committee considered the executive’s
opportunity to contribute to our overall performance, his relative responsibilities and challenges,
and how well he met the challenges. The Compensation Committee also considered the
individual’s potential for future contributions to our long-term success, and evaluated his
experience and his management and leadership abilities.

• Competitive Market/Retention of Talent. The Compensation Committee considered the market for
executive talent, and intended to set compensation at competitive levels within the nutritional
supplement industry and with reference to other similarly-sized companies, regardless of
industry. The Compensation Committee evaluated available survey and proxy statement data and
consulted with Towers Watson during Fiscal 2010 relative to the appropriate benchmarks for
certain executive positions, including the named executive officers.

Specifically, for Fiscal 2010, the Compensation Committee relied on the proxy information and
other publicly available data, compiled in December 2009, for the following 18 similarly-sized or
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otherwise comparable companies (with annual revenues ranging from approximately $333 million
to approximately $5.1 billion):

Alberto-Culver Co. Mead Johnson Nutrition Company
Celgene Corp. Mylan Inc.
Cephalon Inc. Nu Skin Enterprises Inc.
Church & Dwight Co. Inc. Perrigo Co.
Forest Laboratories Inc. Ralcorp Holdings Inc.
Herbalife Ltd. Sepracor Inc.
The J.M. Smucker Co. United Natural Foods Inc.
King Pharmaceuticals Inc. USANA Health Sciences Inc.
Mannatech Inc. Watson Pharmaceuticals Inc.

The data reviewed for these companies included annual revenues and market capitalization
information, as well as data on base salary levels, target and maximum annual bonus opportunities,
actual total annual cash compensation levels, as well as the reported value of target long-term incentive
compensation opportunities. In addition to this peer company data, the Compensation Committee
received data regarding both the general industry and retail/wholesale industry from proprietary surveys
of Towers Watson for similarly sized companies based on annual revenue size and similar executive
positions. The Compensation Committee then reviewed these data to establish or adjust compensation
for the named executive officers such that their targeted cash compensation for the named executive
officers fell within the 50th-75th percentile range of either the comparable company peer group or the
third-party survey data. Generally, the Compensation Committee also targeted total direct
compensation (annual base salary, plus annual cash bonuses and long-term incentives) to fall in the
range of 50th-75th percentiles of either the comparable company peer group or the third-party survey
data. In some cases, however, total direct compensation exceeded this range as a result of the
Compensation Committee’s conclusion that a named executive officer’s multiple functions justified the
increase. Our named executive officers’ position within the appropriate competitive market for 2010
varied by individual and ranged from approximately the middle of the market to the top quartile,
depending on the particular named executive officer.

Executive Compensation Determinations for Fiscal 2010

During Fiscal 2010, total compensation for our named executive officers consisted of the following
components, each of which is discussed in more detail below:

• base salary,

• annual cash bonuses,

• equity-based awards,

• retirement plans, and

• perquisites.

Base Salary. We believe the Company must offer competitive base salaries to drive performance
and garner commitment from high-quality executives who provide our shareholders with increased
value. Base salaries provide executives with a fixed level of income that gives them a sense of income
security, while recognizing that the entrepreneurial atmosphere at NBTY and the need for
accountability in performance places their employment and not their income alone at risk. The
Compensation Committee considered the responsibilities of each position, the skill and experience
required to be successful and the evaluations and performance reviews of the former CEO and
President/CFO when establishing base salary levels. The base salaries of Mr. Rudolph, our former
CEO, and Mr. Kamil, our President/CFO, were not increased during Fiscal 2010 because, under the
terms of their respective employment agreements, such increase was determined with reference to the
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percentage increase in the Consumer Price Index published by the Bureau of Labor Statistics of the
U.S. Department of Labor (the ‘‘CPI’’). Since there was no increase in the CPI in Fiscal Year 2010, no
increase in base salary was required under the terms of their employment agreements. Messrs. Flaherty,
Lindgren and Schneider received a 3.4%, 6.2% and 11.1% raise, respectively, in their base salaries
reflecting the annual cost of living increases in the Long Island area, individual performances and the
Company’s financial results for Fiscal 2009, as well as the unique roles and responsibilities of these
officers.

The following table sets forth base salaries for our named executive officers (and the applicable
percentage increase rates) for Fiscal 2010 compared to those for Fiscal 2009. Base salary increases for
Fiscal 2010 for all our named executive officers were effective March 1, 2010. 

2009 2010
Named Executive Officer Base Salary ($) Base Salary ($) % Increase

Scott Rudolph . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $962,925 $962,925(1) 0.0%
Harvey Kamil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 624,600 624,600(1) 0.0%
James Flaherty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 307,500 318,000 3.4%
Hans Lindgren . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 348,500 370,000 6.2%
Glenn Schneider . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 450,000 500,000 11.1%

Annual Cash Bonuses. We believe that annual cash bonuses reward our executives for their
individual performance and their contribution to the Company’s performance on a short-term basis,
and motivate them to advance our goals on a year-over-year basis.

The Company’s overall performance was, as has been the case in past years, the first and most
important factor the Compensation Committee considered in determining whether or not to award
annual cash bonuses and in setting values for any awards. Annual cash bonuses could be zero for very
poor performance, if the Compensation Committee, in its sole discretion, determined this was
appropriate, although historically, the Compensation Committee always paid some bonus to our named
executive officers.

On occasion, an executive’s individual performance warrants a higher bonus despite our overall
lower performance. Thus, the next most important factor was the executive’s individual performance
and contribution to the success of his business unit or executive function. Except under the Executive
Bonus Plan discussed below, the Compensation Committee did not set specific targets for the
Company’s performance or individual accomplishments, or set pre-assigned weight to any factor.
Rather, the Compensation Committee considered the Company’s results and each executive’s
performance, in light of the events and factors that proved significant during that fiscal year and
considered the input and guidance provided by the CEO and President/CFO relative to their
interpretation of the integral nature of each executive to overall Company success. While this method
did not provide our executives with precise and predetermined criteria for what we expect from them,
it gave the Compensation Committee greater flexibility, and permitted the Compensation Committee to
make determinations based on a better understanding of the importance of various factors in the
context of the Company’s actual overall performance. The Compensation Committee did not assign a
particular weight to any factor, but considered our overall financial performance, together with other
factors, to compensate our executives appropriately for their contributions to our long-term strategic
goals.

Historically, the Compensation Committee set cash bonuses for our executives in its discretion, as
described above, without specific targets set in advance. Consequently, certain bonuses may not be
considered ‘‘performance-based’’ compensation under Section 162(m) of the Code, which means the
bonuses for our most highly compensated executives may not be tax deductible to the extent they

(1) No salary increase was required for Messrs. Rudolph and Kamil under their employment agreements because the cost of
living, as defined under these agreements, did not increase from Fiscal 2009 to Fiscal 2010.
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represented compensation over $1 million. At our 2008 Annual Meeting, our stockholders approved the
Executive Bonus Plan, under which the Board sets performance measures to qualify payments under
that plan as a tax-deductible compensation expense for the Company under applicable Internal
Revenue Service rules.

Under the Executive Bonus Plan, the Compensation Committee established the following
performance goals for Fiscal 2010 and designated Messrs. Rudolph and Kamil as the sole participants
in the Executive Bonus Plan for that period: (x) a return on equity of 13% or greater; (y) selling,
general and administrative costs, excluding advertising, of no more than 34% of sales; and (z) earnings
per diluted share of at least $1.96. The target bonus payable under the Executive Bonus Plan upon
achievement of the performance goals was set at 200% of a participant’s annual base salary for Fiscal
2010 upon the attainment of 100% of the performance goals. The Compensation Committee can
reduce the bonus payable under the Executive Bonus Plan to reflect additional factors that the
Compensation Committee considered appropriate.

Other than the Executive Bonus Plan, the Compensation Committee did not use a pre-determined
formula, based on the Company’s financial performance, that resulted in a specific amount or type of
compensation for any individual executive. The Compensation Committee’s determination regarding the
amount of the annual cash bonus awards the Company pays to its executives was subjective and
enabled the Compensation Committee to take into account all factors (both quantitative and
qualitative) it deemed appropriate.

We believe it may be helpful, to provide a fuller understanding of the Compensation Committee’s
compensation determinations with respect to Fiscal 2010, to set out some of the considerations that
affected the Compensation Committee’s decisions in determining the cash bonus for Fiscal 2009. The
Company faced many fiscal challenges during the first half of Fiscal 2009, which negatively affected our
financial results during that period. These challenges included Leiner acquisition-related costs,
unfavorable foreign exchange, charges related to information technology infrastructure, and increased
raw materials costs. We were able to manage these challenges effectively and ended the fiscal year with
record fourth quarter earnings. In setting the cash bonus levels for Fiscal 2009, the Compensation
Committee considered the challenges we faced during the year and how individual executives
contributed to managing these challenges and achieving our goals.

The Compensation Committee also considered:

(i) Scott Rudolph’s view of the individual performances of the other named executive officers,

(ii) bonuses paid in prior years in light of financial and strategic accomplishments during those
years, and

(iii) the particular named executive officer’s contributions to top customer relationships, focus on
reduction in leverage, and integration effectiveness.

The Compensation Committee also considered these and other factors in setting the cash bonuses
with regard to Fiscal 2010.
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In setting the cash bonus levels for Fiscal 2010, which were determined in September 2010, the
Compensation Committee considered the challenges we faced during the year and how individual
executives contributed to managing these challenges and achieving our goals, and the financial results
for the 11 months ended August 31, 2010, which was the latest available financial information at that
time.

The Compensation Committee also considered:

(i) Mr. Flaherty’s efforts in improving brand recognition and spearheading recent marketing
campaigns for our numerous brands;

(ii) Mr. Lindgren’s involvement in the Company’s China manufacturing plant operations and the
overall efficiency improvements in our facilities; and

(iii) Mr. Schneider’s contribution to the growth of the wholesale segment.

For Messrs. Rudolph and Kamil, who participate in the Executive Bonus Plan, the Compensation
Committee also reviewed the performance goals for Fiscal 2010 set at the beginning of the year
(described above) and determined that, based on the financial results for the 11 months ended
August 31, 2010, it was very likely that these targets would be met or exceeded in Fiscal 2010.
Therefore under the Executive Bonus Plan, Messrs. Rudolph and Kamil had earned 200% of their base
salaries, or $1,925,850 and $1,249,200, respectively, the target bonus payable upon the achievement of
the performance goals.

The following table sets forth the annual cash bonuses paid to our named executive officers in
October 2010, all of which were based on their respective Fiscal 2010 performance, compared to the
annual cash bonuses paid to our named executive officers in Fiscal 2010, as described above, based on
their respective Fiscal 2009 performance. The annual cash bonuses in each fiscal year were determined
in light of the factors discussed above.

Bonus with Bonus with
respect to 2009 respect to 2010

Fiscal Year Fiscal Year
Named Executive Officer Performance Performance

Scott Rudolph . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $1,500,000 $1,925,850
Harvey Kamil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,000,000 1,249,200
James Flaherty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 190,000 275,000
Hans Lindgren . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 225,000 225,000
Glenn Schneider . . . . . . . . . . . . . . . . . . . . . . . . . . . 300,000 350,000

Equity-Based Awards. In December 2009, the Compensation Committee granted a total of
286,542 stock option awards and 20,964 restricted stock units to over 100 members of management and
Directors of the Company or its subsidiaries. Our named executive officers received a total of 99,269
stock option awards and 18,222 restricted stock units. The shares underlying the options and restricted
stock units granted in December 2009 to all members of management and our Directors represented
approximately 0.5% of our Common Stock at the time of grant on both an outstanding and a fully
diluted basis. These awards were granted following the input and recommendation from our CEO and
President/CFO and data analysis from Towers Watson, as a means of providing long-term compensation
commensurate with Company performance. The Compensation Committee and management viewed
these awards as appropriate to motivate management to provide sustained increased stockholder value
and maintain compensation at market competitive levels.

The grants vested in three equal increments on each of the second, third and fourth anniversary of
the date of the grants, except the grants to Mr. Kamil, the vesting of which accelerated if he retired
after the second anniversary of the date of grant. The exercise price of the options was $43.88,
representing in each case the closing price of the Common Stock on the date of the grant. The

73



restricted stock units vested in three equal increments on each of the second, third and fourth
anniversary of the date of the grant, except those granted to Mr. Kamil, the vesting of which
accelerated if he retired after the second anniversary of the date of grant.

The specific number of stock option and restricted stock unit awards for each named executive
officer was based upon the Company’s financial performance and that individual’s contribution to that
performance in Fiscal 2009. In addition, the Compensation Committee considered long-term incentive
equity-based grants at the Company’s peer group companies. These grants of equity to the named
executive officers in general fall within the 50th-75th percentile range of either the comparable company
peer group or the third-party survey data. The sole exception to this was the grants to Mr. Lindgren,
which exceeded the 75th percentile as a result of the Compensation Committee’s decision to emphasize
long-term incentives in Mr. Lindgren’s overall executive compensation. Information about the treatment
of these awards upon the effectiveness of the Merger may be found in our Proxy Statement for the
Special Meeting of Stockholders held September 22, 2010, under the caption ‘‘The Merger
Agreement—Treatment of Company Common Stock, Options and Restricted Stock Units.’’

Retirement Plans. During Fiscal 2010, our executive officers participated in the same retirement
plans on the same terms as provided to most of our salaried associates. These plans consisted of the
NBTY, Inc. Associate Stock Ownership Plan, as amended and restated effective December 31, 2006
(the ‘‘ESOP’’), and the NBTY, Inc. 401(k) Savings Plan, as amended and restated effective January 1,
2009.

Before the Merger, the Company contributed shares of Common Stock (or funds to purchase
shares of Common Stock) to the ESOP, which were allocated among participants, who completed at
least 1,000 hours of service in the plan year and who were employed on the last day of the plan year,
based upon their relative compensation for the year. Pursuant to the Merger Agreement, the Company
amended the ESOP so that it will no longer invest in shares of Common Stock following the Merger.
Our Board is in the process of determining the type of participation and the level of participation by
our named executive officers in the ESOP for all periods following the Merger.

The 401(k) plan permits participants to make pre-tax salary contributions up to 50% of their
annual compensation, limited to a maximum annual amount as set, and periodically updated by, the
Internal Revenue Service. We provide a Company match of 100% of employee contributions, up to 3%
of the employee’s compensation and 50% match of the next 2% of compensation, limited to an annual
match contribution equal to 4% of the employee’s eligible compensation. Employees become fully
vested in employer match contributions after three years of service.

Perquisites. During Fiscal 2010, we provided a limited number of perquisites, without tax gross-ups
(except under the employment agreements described below), to our executive officers. One such
perquisite is a split dollar life insurance arrangement under which certain executives are entitled to
payments upon retirement on or after age 65 or death. See ‘‘Nonqualified Deferred Compensation Life
Insurance Agreements’’ below. The Summary Compensation Table contains an itemized disclosure of
certain perquisites to our named executive officers.

Other Benefits. We also provide certain benefits to substantially all salaried employees. These
include health and welfare benefits, disability and life insurance, education and tuition reimbursement
and an employee assistance program.

Employment Agreements

At the end of Fiscal 2010, the Company was a party to employment agreements with Scott
Rudolph and Harvey Kamil, effective March 1, 2008. Under the agreement with Mr. Rudolph, he
served as Chairman of the Board and CEO of the Company. On December 6, 2010, Mr. Nagel became
the CEO of the Company. Under the agreement with Mr. Kamil, he serves as President/CFO of the
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Company. The term of each agreement is three years, subject to automatic annual extensions, unless
either party provides specified notice to the contrary.

The agreements for Messrs. Rudolph and Kamil provide for (i) an initial base salary of $925,000
per year and of $600,000 per year for Messrs. Rudolph and Kamil, respectively, for Fiscal 2008;
(ii) increases to the base salary in subsequent years upon an annual review by the Compensation
Committee, but in no event will the increase over the prior year’s base salary be less than the
percentage increase in the Consumer Price Index, (iii) the opportunity to receive an annual bonus,
payable in cash, with a target amount of 100% of the executive’s base salary and a maximum of 200%
of the executive’s base salary, (iv) an opportunity to receive stock-based awards as determined by the
Compensation Committee, (v) the right to participate in all health insurance and similar benefit plans
and programs maintained by the Company, and to receive such other employment benefits as the
Company may provide, including a Company-leased car at a maximum rental cost to the Company of
$2,500 per month for Mr. Rudolph and $2,000 per month for Mr. Kamil. The agreements also provide
for payments to the executives if the executive’s employment is involuntarily terminated without
‘‘cause’’ or if he terminates his employment for ‘‘good reason’’ (each, as defined in his employment
agreement) and gross-up payments should it be determined that any payment or distribution by the
Company to, or for the benefit, of the executive would be subject to the excise tax imposed by
Section 4999 of the Code. The agreements contain non-competition and non-solicitation provisions that
apply during the term of the agreements and for a one-year period beyond their expiration.

In determining the terms of the employment agreements for Messrs. Rudolph and Kamil during
Fiscal 2008, the Compensation Committee considered the following factors:

• current market practices for corporate executives at peer group companies, including an
evaluation of proxy materials of the peer group companies, as well as available survey data to
determine whether the total compensation payable to Messrs. Rudolph and Kamil (base salary,
cash bonuses, equity-based awards and perquisites) generally falls between the
50th-75th percentile of such peer group companies;

• unique functions performed by these executives, such as Mr. Rudolph’s personal involvement
with our major wholesale customers and Mr. Kamil’s extensive involvement in investor relations,
public relations and risk assessment areas;

• the executives’ long-term tenure at the Company;

• the entrepreneurial culture of the Company; and

• the executives’ historical individual performance.

The Compensation Committee did not use a set formula in evaluating and setting the terms of
these employment agreements. The Compensation Committee considered all the above factors but no
particular weight was assigned to any individual factor. The Compensation Committee determined that
these employment agreements reasonably compensated Messrs. Rudolph and Kamil in light of current
market practices and the entrepreneurial spirit of the Company.

For a discussion of amounts payable to each of these executives under their respective agreements
if their employment is terminated, see ‘‘Potential Payments upon Termination or Change of Control’’
below.

Effective December 6, 2010, NBTY and Alphabet Holding Company, Inc., a Delaware corporation
and the parent company of NBTY (‘‘Holdings’’), entered into an employment agreement with Jeffrey
Nagel under which Mr. Nagel was appointed as CEO of Holdings and NBTY, as well as a member of
the board of directors of each of Holdings and NBTY. The employment agreement has an initial
five-year term and provides for successive one-year renewals at the expiration of each term, unless prior
written notice of non-renewal by any party is provided 60 days in advance. Under the employment
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agreement, Mr. Nagel will receive an annual salary of $750,000 and is eligible to receive a performance-
based bonus under NBTY’s annual bonus programs targeted at 100% of annual base salary, subject to
adjustments for under or over performance, as determined by our Board. Under the employment
agreement, Mr. Nagel received a $2.5 million sign-on bonus on December 21, 2010, which amount is
generally subject to reimbursement if Mr. Nagel’s employment is terminated by NBTY for cause or
resigns his employment without good reason at any time prior to November 29, 2011 (as such terms are
defined in the employment agreement). Mr. Nagel is also entitled to the reimbursement of relocation
expenses. Under the terms of the employment agreement, Mr. Nagel received a stock option award to
purchase 49,468 shares of Holding’s class A common stock at an exercise price per share equal to its
fair market value on the start date of his employment under Holding’s equity incentive plan, subject to
certain vesting provisions. The employment agreement provides that if Mr. Nagel is terminated without
cause, resigns with good reason, or if the agreement is terminated due to non-extension of the term by
NBTY, he will be entitled to receive an amount equal to two times his annual base salary, payable over
the two-year period following his employment termination. The employment agreement contains
customary confidentiality provisions and non-solicitation and non-competition terms applicable to
Mr. Nagel that survive for a period of two years following the termination of his employment with the
Company.

Compensation Committee Report

The members of the Compensation Committee appointed after the Merger reviewed and discussed
the above CD&A with management of the Company and, based on that review and discussion,
recommended to the Board that the CD&A be included in this Annual Report.

By the Compensation Committee

Marco De Benedetti
Sandra Horbach
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Compensation Committee Interlocks and Insider Participation

As of September 30, 2010, the Compensation Committee consisted of Neil H. Koenig, Glenn
Cohen and Aram G. Garabedian. Mr. Garabedian was an officer of Arco Pharmaceuticals, Inc., the
Company’s predecessor, until 1986. One Vitamin World store leased approximately 1,500 square feet of
retail space in a shopping mall that is owned by an entity in which members of Mr. Garabedian’s
extended family have an aggregate 35% income interest and for which Mr. Garabedian serves as a
co-managing partner. The lease was terminated in March 2010. During Fiscal 2010, aggregate payments
of base rent (approximately $41,000) and additional rent, including a pro-rata portion of real estate
taxes, and all other charges under this lease (approximately $28,000) totaled approximately $69,000. In
addition, Mr. Garabedian’s son-in-law is a sales representative for the Company, and received total
compensation of approximately $75,000 during Fiscal 2010. No other member of the Compensation
Committee had a relationship during Fiscal 2010 requiring disclosure under Item 404 of
Regulation S-K.

During Fiscal 2010, none of our executive officers served as a member of the Board or
Compensation Committee of any other company that has one or more executive officers serving as a
member of our Board or Compensation Committee.

Summary Compensation Table

The following table sets forth information concerning total compensation earned by or paid to our
CEO, President/CFO and three other most highly compensated executive officers of the Company who
served in such capacities as of September 30, 2010. Certain amounts for Fiscal 2009 and 2008 have
been recomputed to conform to the current SEC rules.

Non-Equity
Stock Option Incentive Plan All Other

Name and Principal Awards Awards Compensation Compensation
Position Salary ($)* Bonus($)(1) ($)(2) ($)(3) ($)(1) ($) Total ($)

Scott Rudolph . . . . . 2010 $962,925 $ — $376,183 $1,149,225 $1,925,850 $79,921(4) $4,494,105
Chairman of the 2009 929,963 — — 1,457,280 1,500,000 68,279(5) 3,955,522
Board and Chief 2008 923,741 — — 2,515,500 462,500 64,639(6) 3,966,380
Executive Officer

Harvey Kamil . . . . . . 2010 624,600 — 250,818 780,168 1,249,200 57,555(7) 2,962,342
President and Chief 2009 603,219 — — 950,790 1,000,000 52,928(8) 2,606,937
Financial Officer 2008 597,718 — — 1,314,000 300,000 47,146(8) 2,258,864

James Flaherty . . . . . 2010 313,356 275,000 47,171 146,677 — 35,111(9) 817,316
Sr. Vice President 2009 304,183 190,000 — 182,550 — 24,677(10) 701,410
Marketing and 2008 291,679 120,000 — 171,450 — 19,233(10) 602,362
Advertising

Hans Lindgren . . . . . 2010 360,490 225,000 47,171 146,677 — 49,655(11) 828,958
Sr. Vice President 2009 353,106 225,000 — 394,500 — 56,059(12) 1,028,665
Operations and 2008 325,000 150,000 — 394,200 — 50,438(12) 919,638
Corporate
Secretary

Glenn Schneider . . . . 2010 477,885 350,000 78,238 243,407 — 25,120(13) 1,174,650
Sr. Vice President 2009 383,654 300,000 — 243,400 — 15,015(9)(14) 942,069
Assistant to CEO 2008 274,789 200,000 — 228,600 — 9,233(9)(14) 712,622

* The amount of salary may vary from the base compensation listed under ‘‘Executive Compensation’’ above
because payroll periods span more than one fiscal year, and Fiscal 2010 salary amount reflects certain pay at
the prior year’s base salary rate.

(1) Bonus amounts shown for services rendered during the Fiscal Year in question. Cash bonuses for
Messrs. Rudolph and Kamil are presented under the column ‘‘Non- Equity Incentive Plan Compensation’’
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because these awards were made upon satisfaction of the performance criteria established for such officers
during the Fiscal Year in question.

(2) Amount shown represents the grant date fair value of restricted stock unit awards made during the fiscal year.
The Company calculated this fair value based on the closing price of the Common Stock on date of grant.

(3) Amounts shown represent the grant date fair value of stock option awards made during the fiscal year. The
Company calculated this fair value based on the Black-Scholes-Merton option-pricing model, determined in
accordance with GAAP, based on the assumptions described in Note 18 to our audited financial statements
included in this Report.

(4) Includes a $30,000 car allowance, $5,965 contributed by the Company to the ESOP, the Company’s $9,800
matching contribution under the 401(k) plan, and the Company’s payment of $25,066 life insurance premiums
as described under ‘‘Nonqualified Deferred Compensation Life Insurance Agreements’’ below, and $9,090
related to the use of our corporate aircraft (calculated on the basis of the incremental cost of such use to the
Company).

(5) Includes a $30,000 car allowance, amounts contributed by the Company to the ESOP, the Company’s
matching contribution under the 401(k) plan, and the Company’s payment of life insurance premiums as
described under ‘‘Nonqualified Deferred Compensation Life Insurance Agreements’’ below.

(6) Includes $2,142 related to the use of our corporate aircraft (calculated on the basis of the incremental cost of
such use to the Company), a $30,000 car allowance, amounts contributed by the Company to the ESOP, the
Company’s matching contribution under the 401(k) plan, and the Company’s payment of life insurance
premiums as described under ‘‘Nonqualified Deferred Compensation Life Insurance Agreements’’ below.

(7) Includes a $24,000 car allowance, $5,965 contributed by the Company to the ESOP, the Company’s $9,379
matching contribution under the 401(k) plan, and the Company’s payment of $18,211 life insurance premiums
as described under ‘‘Nonqualified Deferred Compensation Life Insurance Agreements’’ below.

(8) Includes a car allowance, amounts contributed to the ESOP, the Company’s matching contribution under the
401(k) plan, the Company’s payment of life insurance premiums as described under ‘‘Nonqualified Deferred
Compensation Life Insurance Agreements’’ below.

(9) Includes a $9,616 car allowance, $5,965 contributed to the ESOP, the Company’s $8,978 matching contribution
under the 401(k) plan, the Company’s payment of $10,552 life insurance premiums as described under
‘‘Nonqualified Deferred Compensation Life Insurance Agreements’’ below.

(10) Includes a car allowance, amounts contributed to the ESOP, the Company’s matching contribution under the
401(k) plan, the Company’s payment of life insurance premiums as described under ‘‘Nonqualified Deferred
Compensation Life Insurance Agreements’’ below.

(11) Includes a $10,471 car allowance, $5,965 contributed to the ESOP, the Company’s $9,683 matching
contribution under the 401(k) plan, the Company’s payment of $10,500 life insurance premiums as described
under ‘‘Nonqualified Deferred Compensation Life Insurance Agreements’’ below and country club fees of
$13,000.

(12) Includes a car allowance, amounts contributed to the ESOP, the Company’s matching contribution under the
401(k) plan, the Company’s payment of life insurance premiums as described under ‘‘Nonqualified Deferred
Compensation Life Insurance Agreements’’ below and country club fees of $31,000.

(13) Includes a $9,115 car allowance, $5,965 contributed to the ESOP and the Company’s $9,800 matching
contribution under the 401(k) plan and the Company’s payment of $240 life insurance premiums.

(14) Includes a car allowance, amounts contributed to the ESOP and the Company’s matching contribution under
the 401(k) plan.
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Grants of Plan-Based Awards*

The following table sets forth the grants of plan-based awards to our named executive officers
during Fiscal 2010.

All Other Stock All Other Option
Awards: Number Awards: Number ExerciseEstimated Possible Payouts of Securities of Securities or Base Grant DateUnder Non-Equity Incentive Underlying Underlying Price of Fair Value ofPlan Awards* Awards Options Awards Equity

Name Grant Date Grant Type Threshold Target Maximum # # ($ per share)** Awards***

Scott Rudolph . . 12/23/2009 Cash Bonus $ — $1,925,850 $1,925,850 — — $ — $ —
12/23/2009 Option — — — 38,970 43.88 1,149,225
12/23/2009 RSU — — — 8,573 — 376,183

Harvey Kamil . . . 12/23/2009 Cash Bonus — 1,249,200 1,249,200 — —
12/23/2009 Option — — — 35,722 43.88 780,168
12/23/2009 RSU — — — 5,716 — 250,818

James Flaherty . . 12/23/2009 Option — — — 6,716 43.88 146,677
12/23/2009 RSU — — — 1,075 — 47,171

Hans Lindgren . . 12/23/2009 Option — — — 6,716 43.88 146,677
12/23/2009 RSU — — — 1,075 — 47,171

Glenn Schneider . 12/23/2009 Option — — — 11,145 43.88 243,407
12/23/2009 RSU — — — 1,783 — 78,238

* Amounts in these columns represent possible payouts under the Executive Bonus Plan. Actual awards are set forth in the Summary
Compensation Table above. See ‘‘Compensation Discussion and Analysis’’ above for a further discussion of the Executive Bonus Plan. As a result
of the Merger, each outstanding and unexercised option to purchase shares of the Common Stock, whether or not then vested, was cancelled and
entitled the holder thereof to receive a cash amount equal to the excess of $55 over the per-share exercise price of such option, without interest,
less applicable withholding tax. Each of the restricted stock units, all of which were unvested, was terminated in connection with the Merger and
converted into the right to receive the $55 per share merger consideration, without interest, less applicable withholding tax. Information about the
treatment of the stock option and restricted stock unit awards upon the effectiveness of the Merger may be found in our Proxy Statement for the
Special Meeting of Stockholders held September 22, 2010, under the caption ‘‘The Merger Agreement—Treatment of Company Common Stock,
Options and Restricted Stock Units.’’

** The exercise price of the option awards is the closing price of our Common Stock on the date of grant.

*** Amounts shown represent the aggregate fair value of the equity awards granted to named executive officers during Fiscal 2010 on the grant date.
We calculated the aggregate fair value of option awards based on the Black-Scholes-Merton option pricing model, determined in accordance with
GAAP, based on assumptions described in Note 18 of our audited financial statements and the aggregate fair value of RSU awards based on the
closing price of the Common Stock on date of grant.
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Outstanding Equity Awards at Fiscal Year-End*

The following table shows the outstanding equity-based awards that were held by our named
executive officers as of September 30, 2010, all of which were cancelled as of the Merger.

Stock AwardsOption Awards

Number of Number of
Securities Securities

Underlying Underlying Restricted Market
Unexercised Unexercised Option Option Option Stock Unit Value of
Options (#) Options (#) Exercise Vesting Expiration Awards: Not Units Not

Name Exercisable Unexercisable Price($) Date Date Vested(1) Vested(2)

Scott Rudolph . . 500,000 — $5.4687 — 2/1/2011 8,573 $471,344
50,000 100,000 25.50 2/1/2010 2/1/2018
69,000 69,000 15.98 4/8/2010 4/8/2019

38,970 43.88 12/23/2011 12/23/2019

Harvey Kamil . . . 33,334 66,666 25.50 2/1/2010 2/1/2018 5,716 314,266
61,500 61,500 15.98 4/8/2010 4/8/2019

— 35,722 43.88 12/23/2011 12/23/2019

James Flaherty . . — 20,000 25.50 2/1/2011 2/1/2018 1,075 59,104
— 30,000 25.62 6/23/2011 6/23/2019
— 6,716 43.88 12/23/2011 12/23/2019

Hans Lindgren . . 10,000 20,000 25.50 2/1/2010 2/1/2018 1,075 59,104
— 30,000 25.62 6/23/2011 6/23/2019
— 6,716 43.88 12/23/2011 12/23/2019

Glenn Schneider 6,666 13,334 25.50 2/1/2010 2/1/2018 1,783 98,029
— 40,000 25.62 6/23/2011 6/23/2019
— 11,145 43.88 12/23/2011 12/23/2019

* As a result of the Merger, each outstanding and unexercised option to purchase shares of the Common Stock,
whether or not then vested, was cancelled and entitled the holder thereof to receive a cash amount equal to
the excess, if any, of $55 over the per-share exercise price of such option, without interest, less applicable
withholding tax. Each of the restricted stock units, all of which were unvested, was terminated in connection
with the Merger and converted into the right to receive the $55 per share merger consideration, without
interest, less applicable withholding tax. Information about the treatment of the stock option and restricted
stock unit awards upon the effectiveness of the Merger may be found in our Proxy Statement for the Special
Meeting of Stockholders held September 22, 2010, under the caption ‘‘The Merger Agreement—Treatment of
Company Common Stock, Options and Restricted Stock Units.’’

(1) The grants vested in three equal increments on each of the second, third and fourth anniversary of the date
of the grants, except the grants to Mr. Kamil, the vesting of which accelerated if he retired after the second
anniversary of the date of grant.

(2) Values in this column calculated by multiplying the number of units by the closing price of our common stock
on the last business day of Fiscal 2010 ($54.98).
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Option Exercises and Stock Vested

No restricted stock or similar stock awards vested during Fiscal 2010. The following table gives
information for options exercised in Fiscal 2010 for our named executive officers.

Option Awards

Number of Shares Value
Acquired on Realized on

Name Exercise(#) Exercise($)*

Scott Rudolph . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,000,000 $35,985,000
Harvey Kamil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 356,715 12,386,724
James Flaherty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10,000 203,499
Hans Lindgren . . . . . . . . . . . . . . . . . . . . . . . . . . . . . — —
Glenn Schneider . . . . . . . . . . . . . . . . . . . . . . . . . . . — —

* Represents the difference between (i) the closing price of the Common Stock on the date
the options were exercised and (ii) the exercise price of the options exercised.

Pension Benefits

The Company does not maintain any tax-qualified defined benefit pension plans or supplemental
executive retirement plans.

Nonqualified Deferred Compensation Life Insurance Agreements

The Company does not have traditional nonqualified deferred compensation arrangements with its
executive officers. However, the Company has entered into deferred compensation life insurance
agreements with certain employees, including certain named executive officers. Each agreement
requires the Company to maintain a variable life insurance policy on the life of the officer.

Upon retirement on or after age 65, each agreement currently provides that the officer will be
entitled to receive (i) the cash surrender value of the insurance policy maintained on his life, pursuant
to the officer’s previously made election (A) in a cash lump sum, or (B) in monthly installments to be
paid over a period not to exceed 10 years, or (ii) the insurance policy. The cash surrender value of the
policy will vary over time.

If the officer dies while employed by the Company, or retires and subsequently dies before
receiving all the post-retirement payments, the officer’s beneficiary will be entitled to receive a lump
sum payment equal to the death benefit under the insurance policy in full discharge of all the
Company’s obligations under the deferred compensation agreement.

If the officer’s employment with the Company is terminated involuntarily due to a permanent
disability (as defined in the relevant deferred compensation life insurance agreement) before the
officer’s voluntary retirement from the Company, the officer will receive a lump sum payment equal to
the cash surrender value of the insurance policy unless the officer elects that the Company transfer the
policy to him, and such payment or transfer will fully discharge all the Company’s obligations under the
deferred compensation agreement.

The officer will not be entitled to any benefits under the deferred compensation agreement if his
employment with the Company is terminated under circumstances other than as described above.
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As of September 30, 2010 and September 30, 2009, the cash surrender value and death benefit
under the variable life insurance policies maintained by the Company in connection with these
agreements were as follows:

September 30, 2009 September 30, 2010
Name Cash Surrender Value Cash Surrender Value Death Benefit

Scott Rudolph . . . . . . . . . . . . $261,974 $301,492 $2,500,000
Harvey Kamil . . . . . . . . . . . . 146,522 165,946 810,000
James Flaherty . . . . . . . . . . . . 103,084 119,019 375,000
Hans Lindgren . . . . . . . . . . . . 104,009 120,979 725,000
Glenn Schneider . . . . . . . . . . — — —

Potential Payments upon Termination or Change of Control

As of September 30, 2010, with the exception of Messrs. Rudolph and Kamil, all our executive
officers were employed at-will. Although no other executive officers had employment agreements or
severance or change of control agreements, upon the effectiveness of the Merger on October 1, 2010,
options and RSU’s previously granted to executive officers (and other grantees) under our equity
incentive plans vested since the Merger constituted a ‘‘change of control,’’ as defined in those plans.
Set forth below is an outline of what amounts would be due to each named executive officer if that
executive’s employment with the Company ended on September 30, 2010.

Scott Rudolph. If Mr. Rudolph’s employment was terminated without cause, or if he resigned for
‘‘good reason,’’ as defined in his employment agreement, on September 30, 2010, then:

• Mr. Rudolph would have been entitled to receive a lump sum payment equal to $6,001,275,
which is the sum of (x) $2,888,775, representing three times his base salary of $962,925, and
(y) $3,112,500, representing three times $1,037,500, his average actual annual bonus over the
three prior fiscal years (2007, 2008 and 2009);

• all Mr. Rudolph’s health, hospitalization and similar benefits would have been continued for
three years, valued at $41,000 for the three-year period;

• Mr. Rudolph’s 207,970 stock options that were outstanding but unvested as of September 30,
2010 would vest immediately and remain exercisable for one year after such termination. This
accelerated vesting is valued at $6,071,567, based on the difference between the exercise prices
($25.50, $15.98 and $43.88) of his unvested options and the $54.98 closing price of our Common
Stock on September 30, 2010;

• Mr. Rudolph’s 8,573 restricted stock units that were outstanding but unvested as of
September 30, 2010 would vest immediately upon such termination. This accelerated vesting is
valued at $471,344, based on the $54.98 closing price of our Common Stock on September 30,
2010; and

• if a subsequent change of control occurred and the severance payments were subject to the
excise tax under Section 4999 of the Code, he would have been entitled to a gross-up payment
for such excise tax.

Harvey Kamil. If Mr. Kamil’s employment was terminated without cause, or if he resigned for
‘‘good reason,’’ as defined in his employment agreement, on September 30, 2010, then:

• Mr. Kamil would have been entitled to receive a lump sum payment equal to $3,823,800, which
is the sum of (x) $1,873,800, representing three times his base salary of $624,600, and
(y) $1,950,000, representing three times $650,000, his average actual annual bonus over the three
prior fiscal years (2007, 2008 and 2009);
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• all Mr. Kamil’s health, hospitalization and similar benefits would have been continued for three
years, valued at $31,000 for the three-year period;

• Mr. Kamil’s 163,888 stock options that were outstanding but unvested as of September 30, 2010
would vest immediately and remain exercisable for one year after such termination. This
accelerated vesting is valued at $4,760,328, based on the difference between the exercise prices
($25.50, $15.98 and $43.88) of his unvested options and the $54.98 closing price of our Common
Stock on September 30, 2010; and

• Mr. Kamil’s 5,716 restricted stock units that were outstanding but unvested as of September 30,
2010 would vest immediately upon such termination. This accelerated vesting is valued at
$314,266, based on the $54.98 closing price of our Common Stock on September 30, 2010; and

• if a subsequent change of control occurred and the severance payments were subject to the
excise tax under Section 4999 of the Code, he would have been entitled to a gross-up payment
for such excise tax.

Other Named Executive Officers. As of September 30, 2010, none of our other named executive
officers had employment agreements with the Company or other agreements that require cash
payments in connection with a termination of employment (other than in the event of the executive’s
death or disability) or a change in control of the Company. However, under the terms of the equity
incentive plans existing on September 30, 2010, any unvested options and restricted stock units held by
such executive officers automatically vested upon the effectiveness of the Merger. The value of such an
accelerated vesting, if it happened on September 30, 2010, based on the difference between the exercise
price of unvested options ($25.50, $25.62 and $43.88) and the closing price of our Common Stock on
that date ($54.98), would have been $1,544,948 for each of Messrs. Flaherty and Lindgren and
$1,691,196 for Mr. Schneider. The value of such an accelerated vesting, if it happened on
September 30, 2010, for Messrs. Rudolph and Kamil would have been $6,071,567 and $4,760,328, as
indicated above.

On October 1, 2010, the effective time of the Merger, the value of such accelerated vesting based
on the $55 price per share paid under the Merger was $1,546,082 for each of Messrs. Flaherty and
Lindgren and $1,692,485 for Mr. Schneider. On October 1, 2010, the value of the accelerated vesting
for Messrs. Rudolph and Kamil was $6,075,726 and $4,763,606, respectively. The value for accelerated
vesting of Restricted Stock Units based on the $55 price per share paid under the Merger was $59,125
for each of Messrs. Flaherty and Lindgren, $98,065 for Mr. Schneider, $471,515 for Mr. Rudolph and
$314,380 for Mr. Kamil.

Please refer to the table under ‘‘Nonqualified Deferred Compensation Life Insurance Agreements’’
above for a description of payments that may be made to our named executive officers in the event of
the termination of their employment due to death or disability under certain deferred compensation
life insurance agreements.

Item 12. Security Ownership of Certain Beneficial Owners and Management and Related Stockholder
Matters

We are a direct, wholly-owned subsidiary of Holdings. Holdings is a Delaware corporation formed
to acquire NBTY’s equity in connection with the Merger, all the outstanding capital stock of which are
owned by Carlyle and certain of its affiliates and co-investors.

Securities Authorized for Issuance under Equity Compensation Plans

The following table summarizes the Company’s equity compensation plans, including the
NBTY, Inc. Year 2000 Incentive Stock Option Plan, NBTY, Inc. Year 2002 Stock Option Plan,
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NBTY, Inc. Year 2008 Stock Option Plan and NBTY, Inc. 2009 Equity Awards Plan, as of
September 30, 2010 (shares in thousands).

Number of
securities to be Number of securities

issued upon remaining available for
exercise of Weighted-average future issuance under

outstanding exercise price of equity compensation plans
options, warrants outstanding options, (excluding securities

and rights warrants and rights reflected in column (a))
Plan Category (a) (b) (c)

Equity compensation plans approved by
security holders . . . . . . . . . . . . . . . . . . . 2,475 $22.34 2,556

Equity compensation plans not approved by
security holders . . . . . . . . . . . . . . . . . . . — — —

Total: . . . . . . . . . . . . . . . . . . . . . . . . . . 2,475 $22.34 2,556

Each of the equity compensation plans identified above was terminated in connection with the
Merger, effective October 1, 2010.

Item 13. Certain Relationships and Related Party Transactions, and Director Independence

Consulting Agreement—Carlyle

We entered into a consulting agreement with Carlyle under which we pay Carlyle a fee for
consulting services Carlyle provides to us and our subsidiaries. Under this agreement, subject to certain
conditions, we expect to pay an annual consulting fee to Carlyle of $3 million, will reimburse its
out-of-pocket expenses and may pay Carlyle additional fees associated with other future transactions.
Carlyle also received a one-time transaction fee of $30 million upon effectiveness of the Merger.

Consulting Agreement—Rudolph Management

We paid $450,000 during each of Fiscal 2010, 2009 and 2008 to Rudolph Management
Associates, Inc., under the Rudolph Consulting Agreement. Arthur Rudolph, father of Scott Rudolph,
is the President of Rudolph Management Associates, Inc. In addition, under this Consulting
Agreement, Arthur Rudolph receives certain health, hospitalization and similar benefits provided to our
executives and a car allowance. The aggregate value of these benefits was $34,013 during Fiscal 2010.

Employment Agreements

See Item 11, ‘‘Executive Compensation—Employment Agreements,’’ for a description of the
employment agreements with our executive officers. We may enter into or modify employment
agreements with certain of these officers.

Sales Commissions

During Fiscal 2010, Gail Radvin, Inc., a corporation wholly owned by Gail Radvin, received sales
commissions from us totaling approximately $721,000 for sales in certain foreign countries. Gail Radvin
is the aunt of Scott Rudolph, Chairman of the Company. The entity also received sales commissions of
$645,000 and $791,000 in Fiscal 2009 and 2008, respectively.

Employees Related to Our Directors and Officers

In addition to the sales commissions described above, we employ certain members of the
immediate family (as defined in Item 404 of Regulation S-K) of Scott Rudolph. During Fiscal 2010, two
immediate family members of Scott Rudolph (excluding Hans Lindgren) received aggregate
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compensation and fringe benefits from us totaling approximately $1,690,000 for services they rendered
as associates of the Company.

We also employ certain members of the immediate family of Glenn Schneider (an officer of the
Company). During Fiscal 2010, two of Mr. Schneider’s immediate family members received aggregate
compensation and fringe benefits from us totaling approximately $1,267,000 for services they rendered
as associates of the Company.

During Fiscal 2009 and 2008, these immediate family members of Scott Rudolph and Glenn
Schneider received aggregate compensation and fringe benefits from us totaling $2,630,000 and
$2,293,000, respectively, for services they rendered as associates of the Company. Certain amounts for
Fiscal 2009 and 2008 have been recomputed to conform to the current SEC rules.

Information on the independence of our Board is included above under Item 10, ‘‘Directors,
Executive Officers and Corporate Governance—Independence of Board Members.’’

Item 14. Principal Accounting Fees and Services

Audit Fees

PricewaterhouseCoopers LLP audit services during Fiscal 2010 consisted of the examination of the
Company’s financial statements and services related to the Company’s filings with the SEC. All fees
paid to PricewaterhouseCoopers LLP and all services provided by PricewaterhouseCoopers LLP during
Fiscal 2010 were reviewed, considered for independence, and approved by the Audit Committee.

Aggregate fees billed to the Company for Fiscal 2010 and 2009 represent the fees for services
performed by PricewaterhouseCoopers LLP.

Type of Fee Fiscal 2010 Fiscal 2009

Audit Fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $3,059,000 $2,720,000
Audit-Related Fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 167,000 40,000
Tax Fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 406,000 105,000
All Other Fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 68,000 10,000

3,700,000 $2,875,000

Audit Fees

For Fiscal 2010, aggregate audit fees, including out-of-pocket expenses, were for professional
services rendered in connection with (i) the integrated audit of the Company’s consolidated financial
statements and internal control over financial reporting as of, and for the year ended, September 30,
2010, including statutory audits of the financial statements of the Company’s affiliates, (ii) review of the
Company’s unaudited condensed consolidated interim financial statements as of December 31, 2009,
March 31, 2010 and June 30, 2010, and (iii) issuance of a comfort letter and related services in
connection with the Transactions.

For Fiscal 2009, aggregate audit fees, including out-of-pocket expenses, were for professional
services rendered in connection with (i) the integrated audit of the Company’s consolidated financial
statements and internal control over financial reporting as of, and for the year ended, September 30,
2009, including statutory audits of the financial statements of the Company’s affiliates, and (ii) review
of the Company’s unaudited condensed consolidated interim financial statements as of December 31,
2008, March 31, 2009 and June 30, 2009.
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Audit-Related Fees

For both Fiscal 2010 and 2009, aggregate audit-related fees, including out-of-pocket expenses, were
for professional services related to due diligence procedures in connection with acquisitions.

Tax Fees

For both Fiscal 2010 and 2009, aggregate tax fees, including out-of-pocket expenses, were for
professional services rendered in connection with tax compliance and advice for the applicable fiscal
year. Tax services included U.S. and foreign tax compliance assistance, consultation and advice on
various foreign tax matters.

All Other Fees

For Fiscal 2010, aggregate other fees were for an information technology security review and
accounting research software license fees.

For Fiscal 2009, aggregate other fees were for accounting research software license fees.

PART IV

Item 15. Exhibits and Financial Statement Schedules

(a) Financial Statements and Financial Statement Schedule.

See the ‘‘Index to Consolidated Financial Statements’’ which is located on page 89 of this Report.

(b) Exhibits. The following exhibits are attached as a part of this Report or incorporated by reference
and will be furnished to any security holder upon request for such exhibit and payment of any
reasonable expenses incurred by the Company. A security holder should send requests for any of
the exhibits set forth below to NBTY, Inc., 2100 Smithtown Avenue, Ronkonkoma,
New York 11779, Attention: General Counsel.

Exhibit No. Description

2.1 Agreement and Plan of Merger dated July 15, 2010 among NBTY, Inc., Alphabet Holding
Company, Inc. and Alphabet Merger Sub, Inc.(12)

3.1 Restated Certificate of Incorporation of NBTY, Inc.*

3.2 Second Amended and Restated By-Laws of NBTY, Inc.*

4.1 Indenture, dated as of October 1, 2010, among NBTY, Inc., certain guarantor subsidiaries
of the Company named therein, and The Bank of New York Mellon, as trustee, governing
the 9% Senior Notes due 2018.*

4.2 Registration Rights Agreement, dated October 1, 2010, by and among Alphabet Merger
Sub, Inc., NBTY, Inc., the Guarantors party thereto, Banc of America Securities LLC,
Barclays Capital Inc. and Credit Suisse Securities (USA) LLC*
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Report of Independent Auditors

To the Board of Directors and Stockholders’ of NBTY, Inc.:

In our opinion, the consolidated financial statements listed in the accompanying index present
fairly, in all material respects, the financial position of NBTY, Inc. and its subsidiaries at September 30,
2010 and 2009, and the results of their operations and their cash flows for each of the three years in
the period ended September 30, 2010 in conformity with accounting principles generally accepted in the
United States of America. In addition, in our opinion, the financial statement schedule listed in the
accompanying index presents fairly, in all material respects, the information set forth therein when read
in conjunction with the related consolidated financial statements. Also in our opinion, the Company
maintained, in all material respects, effective internal control over financial reporting as of
September 30, 2010, based on criteria established in Internal Control—Integrated Framework issued by
the Committee of Sponsoring Organizations of the Treadway Commission (COSO). The Company’s
management is responsible for these financial statements and financial statement schedule, for
maintaining effective internal control over financial reporting and for its assessment of the effectiveness
of internal control over financial reporting, included in Management’s Report on Internal Control Over
Financial Reporting appearing under Item 9A. Our responsibility is to express opinions on these
financial statements, on the financial statement schedule, and on the Company’s internal control over
financial reporting based on our integrated audits. We conducted our audits in accordance with
generally accepted auditing standards as established by the Auditing Standards Board (United States)
and in accordance with the standards of the Public Company Accounting Oversight Board (United
States). Those standards require that we plan and perform the audits to obtain reasonable assurance
about whether the financial statements are free of material misstatement and whether effective internal
control over financial reporting was maintained in all material respects. Our audits of the financial
statements included examining, on a test basis, evidence supporting the amounts and disclosures in the
financial statements, assessing the accounting principles used and significant estimates made by
management, and evaluating the overall financial statement presentation. Our audit of internal control
over financial reporting included obtaining an understanding of internal control over financial
reporting, assessing the risk that a material weakness exists, and testing and evaluating the design and
operating effectiveness of internal control based on the assessed risk. Our audits also included
performing such other procedures as we considered necessary in the circumstances. We believe that our
audits provide a reasonable basis for our opinions.

A company’s internal control over financial reporting is a process designed to provide reasonable
assurance regarding the reliability of financial reporting and the preparation of financial statements for
external purposes in accordance with generally accepted accounting principles. A company’s internal
control over financial reporting includes those policies and procedures that (i) pertain to the
maintenance of records that, in reasonable detail, accurately and fairly reflect the transactions and
dispositions of the assets of the company; (ii) provide reasonable assurance that transactions are
recorded as necessary to permit preparation of financial statements in accordance with generally
accepted accounting principles, and that receipts and expenditures of the company are being made only
in accordance with authorizations of management and directors of the company; and (iii) provide
reasonable assurance regarding prevention or timely detection of unauthorized acquisition, use, or
disposition of the company’s assets that could have a material effect on the financial statements.

Because of its inherent limitations, internal control over financial reporting may not prevent or
detect misstatements. Also, projections of any evaluation of effectiveness to future periods are subject
to the risk that controls may become inadequate because of changes in conditions, or that the degree
of compliance with the policies or procedures may deteriorate.

/s/ PricewaterhouseCoopers LLP

New York, NY
January 13, 2011
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NBTY, Inc.
Consolidated Balance Sheets
September 30, 2010 and 2009

(in thousands, except per share amounts)

2010 2009

Assets
Current assets:

Cash and cash equivalents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 346,483 $ 106,001
Accounts receivable, net . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135,377 155,863
Inventories . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 668,896 658,534
Deferred income taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40,130 28,154
Other current assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66,990 49,999

Total current assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,257,876 998,551
Property, plant and equipment, net . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 391,899 373,817
Goodwill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 335,159 339,099
Intangible assets, net . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 194,521 214,139
Other assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21,313 34,615

Total assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $2,200,768 $1,960,221

Liabilities and Stockholders’ Equity
Current liabilities:

Current portion of long-term debt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 78,158 $ 38,893
Accounts payable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 141,001 128,485
Accrued expenses and other current liabilities . . . . . . . . . . . . . . . . . . . . . . 189,379 156,734

Total current liabilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 408,538 324,112
Long-term debt, net of current portion . . . . . . . . . . . . . . . . . . . . . . . . . . . . 341,128 437,629
Deferred income taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38,175 36,422
Other liabilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32,974 34,233

Total liabilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 820,815 832,396

Commitments and contingencies

Stockholders’ equity:
Common stock, $.008 par; authorized 175,000 shares; issued and

outstanding 63,444 and 61,874 shares at September 30, 2010 and 2009,
respectively . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 508 495

Capital in excess of par . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 186,248 145,885
Retained earnings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,198,467 984,797
Accumulated other comprehensive loss . . . . . . . . . . . . . . . . . . . . . . . . . . . (5,270) (3,352)

Total stockholders’ equity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,379,953 1,127,825

Total liabilities and stockholders’ equity . . . . . . . . . . . . . . . . . . . . . . . . . $2,200,768 $1,960,221

The accompanying notes are an integral part of these consolidated financial statements.
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NBTY, Inc.
Consolidated Statements of Income

Years Ended September 30, 2010, 2009 and 2008
(in thousands, except per share amounts)

2010 2009 2008

Net sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $2,826,737 $2,581,950 $2,179,469

Costs and expenses:
Cost of sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,521,555 1,458,437 1,102,169
Advertising, promotion and catalog . . . . . . . . . . . . . . . . . . . . 137,556 110,098 140,479
Selling, general and administrative . . . . . . . . . . . . . . . . . . . . . 767,946 737,786 700,209
Merger expenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45,903 — —
IT project termination costs . . . . . . . . . . . . . . . . . . . . . . . . . — 11,718 —

2,472,960 2,318,039 1,942,857

Income from operations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 353,777 263,911 236,612

Other income (expense):
Interest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (30,195) (34,882) (18,639)
Miscellaneous, net . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4,133 (61) 13,067

(26,062) (34,943) (5,572)

Income before provision for income taxes . . . . . . . . . . . . . . . . . 327,715 228,968 231,040

Provision for income taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . 114,045 83,239 77,889

Net income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 213,670 $ 145,729 $ 153,151

Net income per share:
Basic . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 3.39 $ 2.36 $ 2.42
Diluted . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 3.32 $ 2.30 $ 2.33

Weighted average common shares outstanding:
Basic . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 63,119 61,718 63,386
Diluted . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64,264 63,236 65,739

The accompanying notes are an integral part of these consolidated financial statements.
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NBTY, Inc.
Consolidated Statements of Stockholders’ Equity and Comprehensive Income (Loss)

Years Ended September 30, 2010, 2009 and 2008
(in thousands)

AccumulatedCommon Stock Capital Other Total
Number of in Excess Retained Comprehensive Stockholders’

Shares Amount of Par Earnings Income (Loss) Equity

Balance, September 30, 2007 . . . . . . . . . 67,118 $537 $143,244 $ 864,852 $ 47,337 $1,055,970
Components of comprehensive income:

Net income . . . . . . . . . . . . . . . . . . 153,151 153,151
Foreign currency translation adjustment

and other, net of taxes . . . . . . . . . . (28,330) (28,330)
Change in fair value of interest rate

swaps, net of taxes . . . . . . . . . . . . (1,362) (1,362)

Comprehensive income: . . . . . . . . . . . . $ 123,459

Adoption of new accounting principle . . . (3,025) (3,025)
Purchase and retirement of treasury

shares . . . . . . . . . . . . . . . . . . . . . . (6,716) (54) (12,468) (175,910) (188,432)
Exercise of stock options . . . . . . . . . . . 1,197 10 7,315 7,325
Tax benefit from exercise of stock options . 1,002 1,002
Stock-based compensation . . . . . . . . . . 1,897 1,897

Balance, September 30, 2008 . . . . . . . . . 61,599 493 140,990 839,068 17,645 998,196
Components of comprehensive income:

Net income . . . . . . . . . . . . . . . . . . 145,729 145,729
Foreign currency translation adjustment

and other, net of taxes . . . . . . . . . . (16,108) (16,108)
Change in fair value of interest rate

swaps, net of taxes . . . . . . . . . . . . (4,889) (4,889)

Comprehensive income: . . . . . . . . . . . . $ 124,732

Exercise of stock options . . . . . . . . . . . 275 2 1,444 1,446
Tax benefit from exercise of stock options . 55 55
Stock-based compensation . . . . . . . . . . 3,396 3,396

Balance, September 30, 2009 . . . . . . . . . 61,874 495 145,885 984,797 (3,352) 1,127,825
Components of comprehensive income:

Net income . . . . . . . . . . . . . . . . . . 213,670 213,670
Foreign currency translation adjustment

and other, net of taxes . . . . . . . . . . (4,600) (4,600)
Change in fair value of interest rate

swaps, net of taxes . . . . . . . . . . . . 2,682 2,682

Comprehensive income: . . . . . . . . . . . . $ 211,752

Exercise of stock options . . . . . . . . . . . 1,570 13 10,608 10,621
Tax benefit from exercise of stock options . 6,646 6,646
Stock-based compensation . . . . . . . . . . 23,109 23,109

Balance, September 30, 2010 . . . . . . . . . 63,444 $508 $186,248 $1,198,467 $ (5,270) $1,379,953

The accompanying notes are an integral part of these consolidated financial statements.
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NBTY, Inc.
Consolidated Statements of Cash Flows

Years Ended September 30, 2010, 2009 and 2008
(in thousands)

2010 2009 2008

Cash flows from operating activities:
Net income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $213,670 $ 145,729 $ 153,151
Adjustments to reconcile net income to net cash and cash equivalents provided by

operating activities:
Impairments and disposals of assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11,325 14,029 1,320
Depreciation and amortization . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66,804 68,888 60,721
Foreign currency transaction loss (gain) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,125 4,552 (1,934)
Amortization and write-off of deferred charges . . . . . . . . . . . . . . . . . . . . . . . . . . 1,412 1,270 874
Stock-based compensation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23,109 3,396 1,897
Allowance for doubtful accounts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,256 (2,354) 2,140
Inventory reserves . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 934 6,889 8,113
Deferred income taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (13,000) 6,995 7,697
Excess income tax benefit from exercise of stock options . . . . . . . . . . . . . . . . . . . . (6,646) (55) (1,002)
Changes in operating assets and liabilities, net of acquisitions:

Accounts receivable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21,392 (32,368) (11,619)
Inventories . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (11,397) (88,348) (77,027)
Other assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (1,125) 1,255 (2,817)
Accounts payable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10,748 17,752 4,386
Accrued expenses and other liabilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52,145 (10,693) 31,505

Net cash provided by operating activities . . . . . . . . . . . . . . . . . . . . . . . . . . . 371,752 136,937 177,405

Cash flows from investing activities:
Purchase of property, plant and equipment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (69,903) (43,375) (49,097)
Purchase of available-for-sale marketable securities . . . . . . . . . . . . . . . . . . . . . . . . . — — (365,021)
Proceeds from sale of available-for-sale marketable securities . . . . . . . . . . . . . . . . . . 2,000 — 483,156
Cash paid for acquisitions, net of cash acquired . . . . . . . . . . . . . . . . . . . . . . . . . . . (14,200) — (394,532)
Cash paid for customer lists . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . — — (5,072)
Acquisition working capital escrow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . — — (15,000)
Escrow refund, net of purchase price adjustments . . . . . . . . . . . . . . . . . . . . . . . . . . — 13,383 —
Proceeds from sale of assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . — 2,000 —

Net cash used in investing activities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (82,103) (27,992) (345,566)

Cash flows from financing activities:
Principal payments under long-term debt agreements and capital leases . . . . . . . . . . . . (57,157) (33,217) (2,816)
Termination of interest rate swaps . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (5,813) — —
Proceeds from term loan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . — — 300,000
Proceeds from borrowings under the Revolving Credit Facility . . . . . . . . . . . . . . . . . . — 95,000 385,000
Principal payments under the Revolving Credit Facility . . . . . . . . . . . . . . . . . . . . . . — (155,000) (325,000)
Payments for financing fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (1,524) — (2,478)
Excess income tax benefit from exercise of stock options . . . . . . . . . . . . . . . . . . . . . 6,646 55 1,002
Proceeds from stock options exercised . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10,621 1,446 7,325
Purchase of treasury stock (subsequently retired) . . . . . . . . . . . . . . . . . . . . . . . . . . — — (188,432)

Net cash (used in) provided by financing activities . . . . . . . . . . . . . . . . . . . . . (47,227) (91,716) 174,601

Effect of exchange rate changes on cash and cash equivalents . . . . . . . . . . . . . . . . . . . . (1,940) (1,408) (9,162)

Net increase (decrease) in cash and cash equivalents . . . . . . . . . . . . . . . . . . . . . . . . . 240,482 15,821 (2,722)
Cash and cash equivalents at beginning of year . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106,001 90,180 92,902

Cash and cash equivalents at end of year . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $346,483 $ 106,001 $ 90,180

The accompanying notes are an integral part of these consolidated financial statements.
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NBTY, Inc.
Notes to Consolidated Financial Statements

(in thousands, except per share amounts)

1. Business Operations

NBTY, Inc. (together with its subsidiaries, ‘‘we,’’ ‘‘our,’’ ‘‘us,’’ ‘‘NBTY,’’ or the ‘‘Company’’) is the
leading global vertically integrated manufacturer, marketer, distributor and retailer of a broad line of
high-quality, value-priced nutritional supplements in the United States and throughout the world. We
market over 25,000 SKUs under numerous owned and private-label brands, including Nature’s Bounty�,
Ester-C�, Solgar�, MET-Rx�, American Health�, Osteo Bi-Flex�, Flex-A-Min�, SISU�, Knox�,
Sundown�, Rexall�, Pure Protein�, Body Fortress�, WORLDWIDE Sport Nutrition�, Natural Wealth�,
Puritan’s Pride�, Holland & Barrett�, GNC (UK)�, Physiologics�, Le Naturiste�, De Tuinen�, Julian
Graves� and Vitamin World�.

On October 1, 2010, NBTY consummated a merger with an affiliate of The Carlyle Group
(‘‘Carlyle’’), under which the Carlyle affiliate acquired 100% of NBTY’s equity (the ‘‘Merger’’). For
accounting purposes, the Carlyle affiliate is considered the acquirer and NBTY is considered the
acquiree in the Merger, which we may also describe as the acquisition (the ‘‘Acquisition’’). See Notes 9
and 25 for more information regarding the Merger.

2. Summary of Significant Accounting Policies

Basis of Presentation and Consolidation

Our financial statements are prepared in conformity with U.S. generally accepted accounting
principles (‘‘GAAP’’). The consolidated financial statements include the financial statements of the
Company and its majority and wholly-owned subsidiaries. All inter-company balances and transactions
are eliminated in consolidation.

The Company has performed an evaluation of subsequent events through January 13, 2011, which
is the date the financial statements were available to be issued.

Revenue Recognition

We recognize product revenue when title and risk of loss have transferred to the customer, there is
persuasive evidence of an arrangement to deliver a product, delivery has occurred, the sales price is
fixed or determinable and collectibility is reasonably assured. The delivery terms for most sales within
the wholesale and direct response segments are F.O.B. destination. Generally, title and risk of loss
transfer to the customer at the time the product is received by the customer. With respect to retail
store operations, we recognize revenue upon the sale of products to retail customers. Net sales
represent gross sales invoiced to customers, less certain related charges for discounts, returns and other
promotional program incentive allowances.

Estimates

The preparation of financial statements in conformity with GAAP requires that we make estimates
and assumptions that affect the reported amounts of assets, liabilities and disclosures of contingent
assets and liabilities at the date of the financial statements and reported amounts of revenues and
expenses during the reporting period. These judgments can be subjective and complex, and
consequently actual results could differ materially from those estimates and assumptions. We base our
estimates on historical experience and on various other assumptions that we believe to be reasonable
under the circumstances, the results of which form the basis for making judgments about the carrying
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NBTY, Inc.
Notes to Consolidated Financial Statements (Continued)

(in thousands, except per share amounts)

2. Summary of Significant Accounting Policies (Continued)

values of assets and liabilities that are not readily apparent from other sources. Our most significant
estimates include: sales returns, promotions and other allowances; inventory valuation and
obsolescence; valuation and recoverability of long-lived assets; stock-based compensation; income taxes;
and accruals for the outcome of current litigation.

Cash and Cash Equivalents

We consider all highly liquid debt instruments purchased with an original maturity of three months
or less to be cash equivalents.

Investments

Debt and equity securities that have a readily determinable fair value and that we do not intend to
hold to maturity are classified as available-for-sale and recorded at fair value. Unrealized gains and
losses are reported, net of related income taxes, in accumulated other comprehensive income as a
component of stockholders’ equity until realized. If we determine that the fair value of these securities
is other-than-temporarily impaired, we would record a loss in our consolidated statements of
operations. In determining realized gains and losses, the cost of securities sold is based on the specific
identification method.

Sales Returns and Other Allowances

Allowance for sales returns: Estimates for sales returns are based on a variety of factors, including
actual return experience of specific products or similar products. We are able to make reasonable and
reliable estimates of product returns based on our past 39 year history in this business. We also review
our estimates for product returns based on expected return data communicated to us by customers.
Additionally, we monitor the levels of inventory at our largest customers to avoid excessive customer
stocking of merchandise. Allowances for returns of new products are estimated by reviewing data of
any prior relevant new product return information. We also monitor the buying patterns of the
end-users of our products based on sales data received by our retail outlets in North America and
Europe.

Promotional program incentive allowances: We estimate our allowance for promotional program
incentives based upon specific outstanding marketing programs and historical experience. The
allowance for sales incentives offered to customers is based on various contractual terms or other
arrangements agreed to in advance with certain customers. Generally, customers earn such incentives as
specified sales volumes are achieved. We accrue these incentives as a reduction to sales either at the
time of sale or over the period of time in which they are earned, depending on the nature of the
program. Incentives for co-operative advertising, meeting specific criteria, are charged to advertising
expense.

Allowance for doubtful accounts: We perform on-going credit evaluations of our customers and
adjust credit limits based upon payment history and the customer’s current credit worthiness, as
determined by our review of current credit information. We estimate bad debt expense based upon
historical experience as well as specifically identified customer collection issues to adjust the carrying
amount of the related receivable to its estimated realizable value.
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NBTY, Inc.
Notes to Consolidated Financial Statements (Continued)

(in thousands, except per share amounts)

2. Summary of Significant Accounting Policies (Continued)

Accounts receivable are presented net of the following reserves at September 30:

2010 2009

Allowance for sales returns . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 9,457 $11,707
Promotional programs incentive allowance . . . . . . . . . . . . . . . . . 56,968 49,071
Allowance for doubtful accounts . . . . . . . . . . . . . . . . . . . . . . . . 5,575 3,723

$72,000 $64,501

Inventories

Inventories are stated at the lower of cost (first-in first-out method) or market. The cost elements
of inventories include materials, labor and overhead. We use standard costs for labor and overhead and
periodically adjust those standards. In evaluating whether inventories are stated at the lower of cost or
market, we consider such factors as the amount of inventory on hand, estimated time required to sell
such inventory, remaining shelf life and current and expected market conditions, including levels of
competition. Based on this evaluation, we record an adjustment to cost of goods sold to reduce
inventories to net realizable value.

Property, Plant and Equipment

Property, plant and equipment are carried at cost. Depreciation is charged on a straight-line basis
over the estimated useful lives of the related assets. The costs of normal maintenance and repairs are
charged to expense when incurred. Expenditures which significantly improve or extend the life of an
asset are capitalized and depreciated over the asset’s remaining useful life. Amortization of leasehold
improvements is computed using the straight-line method over the shorter of the estimated useful lives
of the related assets or the remaining lease term. Upon sale or disposition, the related cost and
accumulated depreciation are removed from the accounts and the resulting gain or loss, if any, is
reflected in earnings.

Goodwill and Intangible Assets

Goodwill represents the excess of purchase price over the fair value of identifiable net assets of
companies acquired. Goodwill and indefinite-lived intangible assets are tested for impairment at least
annually at the reporting unit level (operating segment or one level below an operating segment) and
between annual tests if an event occurs or circumstances change that would more likely than not
reduce the fair value of a reporting unit below its carrying value. Application of the goodwill
impairment test requires judgment, including the identification of reporting units, assignment of assets
and liabilities to reporting units, assignment of goodwill to reporting units, and determination of the
fair value of each reporting unit. We test goodwill annually as of September 30, the last day of our
fourth fiscal quarter, of each year unless an event occurs that would cause us to believe the value is
impaired at an interim date.

Definite lived intangibles are amortized on a straight-line basis over periods not exceeding
20 years.
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NBTY, Inc.
Notes to Consolidated Financial Statements (Continued)

(in thousands, except per share amounts)

2. Summary of Significant Accounting Policies (Continued)

Impairment of Long-Lived Assets

We evaluate the need for an impairment charge relating to long-lived assets whenever events or
changes in circumstances indicate that the carrying amount of an asset may not be recoverable. If an
evaluation for impairment is required, the estimated future undiscounted cash flows associated with the
asset would be compared to the asset’s carrying amount to determine if a write down to a new
depreciable basis is required. If required, an impairment charge is recorded based on an estimate of
future discounted cash flows.

Income Taxes

We recognize deferred tax liabilities and assets for the expected future tax consequences of events
that have been included in the financial statements or tax returns. Deferred tax liabilities and assets are
determined based on the difference between the financial statement and tax basis of assets and
liabilities using enacted tax rates in effect for the year in which the differences are expected to reverse.
We estimate the degree to which tax assets and credit carryforwards will result in a benefit based on
expected profitability by tax jurisdiction. A valuation allowance for such tax assets and loss
carryforwards is provided when it is determined that such assets will, more likely than not, go unused.
If it becomes more likely than not that a tax asset will be used, the related valuation allowance on such
assets would be reversed. Management makes judgments as to the interpretation of the tax laws that
might be challenged upon an audit and cause changes to previous estimates of tax liability. In addition,
we operate within multiple taxing jurisdictions and are subject to audit in these jurisdictions. We believe
adequate provisions for income taxes have been made for all years. If actual taxable income by tax
jurisdiction varies from estimates, additional allowances or reversals of reserves may be necessary.

Stock-Based Compensation

All stock-based compensation is recognized as an expense in the financial statements measured at
the fair value of the award on a straight line basis over the vesting period. Our policy for calculating
the potential windfall tax benefit or shortfall for the purpose of calculating assumed proceeds under the
treasury stock method of calculating diluted EPS excludes the impact of proforma deferred tax assets
related to fully vested awards on the date of adoption.

Shipping and Handling Costs

We incur shipping and handling costs in all divisions of our operations. These costs, included in
selling, general and administrative expenses in the consolidated statements of income, were $69,947,
$64,716 and $56,914 for the fiscal years ended September 30, 2010, 2009 and 2008, respectively. Of
these amounts, $16,312, $14,340 and $7,372 have been billed to customers and are included in net sales
for the fiscal years ended September 30, 2010, 2009 and 2008, respectively.

Advertising, Promotion and Catalog

We expense the production costs of advertising the first time the advertising takes place, except for
the cost of mail order catalogs, which are capitalized and amortized over our expected period of future
benefit, which typically approximates two months. Capitalized costs for mail order catalogs at
September 30, 2010 and 2009 was $644 and $166, respectively. Total mail order catalog expense was
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NBTY, Inc.
Notes to Consolidated Financial Statements (Continued)

(in thousands, except per share amounts)

2. Summary of Significant Accounting Policies (Continued)

$9,070, $10,584 and $14,652 for the fiscal years ended September 30 2010, 2009 and 2008, respectively,
and is included in advertising, promotion and catalog in the consolidated statements of income.

Foreign Currency

The functional currency of our foreign subsidiaries is the applicable local currency. The translation
of the applicable foreign currencies into US dollars is performed for balance sheet accounts using
current exchange rates in effect at the balance sheet date and for revenue and expense accounts and
cash flows using average rates of exchange prevailing during the year. Adjustments resulting from the
translation of foreign currency financial statements are accumulated in a separate component of
stockholders’ equity.

Derivatives and Hedging Activities

All derivative financial instruments are recognized as either assets or liabilities in the consolidated
balance sheet and measurement of those instruments is at fair value. Changes in the fair values of
those derivatives are reported in earnings or other comprehensive income depending on the designation
of the derivative and whether it qualifies for hedge accounting. For derivatives that have been formally
designated as cash flow hedges (interest rate swap agreements), the effective portion of changes in the
fair value of the derivative is recorded in other comprehensive income and reclassified into earnings
when interest expense on the underlying borrowings is recognized. We do not use derivative financial
instruments for trading purposes.

Net Income Per Share

Basic net income per share is based on the weighted average number of common shares
outstanding during the fiscal years. Diluted net income per share includes the dilutive effect of
outstanding equity awards, which resulted in a dilutive effect of 1,145 shares, 1,518 shares and 2,353
shares for the fiscal years ended September 30, 2010, 2009 and 2008, respectively. There were no
outstanding stock options at September 30, 2010 that were anti-dilutive. There were 1,505 and 957
outstanding stock options at September 30, 2009 and 2008 that were not included in the calculation of
dilutive net income per share since they would have been anti-dilutive.

Recent Accounting Developments

In June 2009, the Financial Accounting Standards Board (‘‘FASB’’) issued the FASB Accounting
Standards Codification and the Hierarchy of Generally Accepted Accounting Principles (the
‘‘Codification’’), which became effective for us on July 1, 2009. The Codification does not alter current
GAAP, but rather integrates existing accounting standards with other authoritative guidance. The
Codification is a single source of authoritative GAAP for nongovernmental entities and supersedes all
other previously issued non-SEC accounting and reporting guidance. The Codification only impacts
financial accounting standard reference disclosures and did not have any impact on our financial
position or results of operations.

In June 2009, the FASB issued authoritative guidance requiring an enterprise to perform an
analysis to determine whether the enterprise’s variable interest or interests give it a controlling financial
interest in a variable interest entity. This analysis identifies the primary beneficiary of a variable interest
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NBTY, Inc.
Notes to Consolidated Financial Statements (Continued)

(in thousands, except per share amounts)

2. Summary of Significant Accounting Policies (Continued)

entity as one with the power to direct the activities of a variable interest entity that most significantly
impacts the entity’s economic performance and the obligation to absorb losses of the entity that could
potentially be significant to the variable interest. This guidance became effective for us October 1,
2010. We anticipate that the adoption of this guidance will not have any significant impact on our
consolidated financial position or results of operations since we currently do not have any variable
interest entities.

3. Acquisitions

We account for acquisitions under the purchase method of accounting. Under the purchase
method of accounting, the total purchase price is allocated to the tangible and intangible assets
acquired and the liabilities assumed based on their estimated fair values. Any excess of the purchase
price over their fair values is recorded as goodwill. The fair value assigned to the tangible and
intangible assets acquired and liabilities assumed is based upon estimates and assumptions, including a
valuation.

Fiscal 2010 Acquisitions

Ultimate BioPharma

On May 14, 2010, our subsidiary, NBTY Global Hong Kong Limited, acquired Ultimate
Biopharma (Zhongshan) Corporation, a Chinese-foreign joint venture limited company which
manufactures softgel capsules (‘‘Ultimate’’) for approximately $8,800 plus an adjustment for collected
accounts receivable and other working capital components for a total purchase price of approximately
$14,465. The allocation of net assets acquired consisted of accounts receivable, inventory, property,
plant and equipment and goodwill. The goodwill associated with this acquisition is not deductible for
tax purposes.

Proforma financial information related to Ultimate is not provided as its impact was not material
to our consolidated financial statements.

4. Investments

Long-term investments, consisting of municipal bonds of $1,075 and $3,075 at September 30, 2010
and 2009, respectively, are included in other assets. All our investments are classified as
available-for-sale securities.

Investment income included in ‘‘miscellaneous, net’’ in the statements of income was $711, $1,134
and $8,016 during the fiscal years ended September 30, 2010, 2009 and 2008, respectively.
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NBTY, Inc.
Notes to Consolidated Financial Statements (Continued)

(in thousands, except per share amounts)

5. Inventories

The components of inventories are as follows at September 30:

2010 2009

Raw materials . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $146,360 $166,447
Work-in-process . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23,654 26,447
Finished goods . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 523,913 489,737
Valuation and obsolescence reserves . . . . . . . . . . . . . . . . . . . . (25,031) (24,097)

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $668,896 $658,534

6. Property, Plant and Equipment, net

Property, plant and equipment is as follows at September 30:

Depreciation
and

amortization
2010 2009 period (years)

Land . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 29,212 $ 27,923
Buildings and leasehold improvements . . . . . . . . 311,798 293,257 4 - 40
Machinery and equipment . . . . . . . . . . . . . . . . . 228,760 215,424 3 - 13
Furniture and fixtures . . . . . . . . . . . . . . . . . . . . 133,348 107,056 3 - 10
Computer equipment . . . . . . . . . . . . . . . . . . . . 77,799 86,619 3 - 5
Transportation equipment . . . . . . . . . . . . . . . . . 12,394 12,715 3 - 4
Construction in progress . . . . . . . . . . . . . . . . . . 12,241 14,952

805,552 757,946
Less accumulated depreciation and

amortization . . . . . . . . . . . . . . . . . . . . . . . 413,653 384,129

$391,899 $373,817

Depreciation and amortization of property, plant and equipment for the fiscal years ended
September 30, 2010, 2009 and 2008 was approximately $50,910, $52,806 and $46,944, respectively.
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(in thousands, except per share amounts)

7. Goodwill and Intangible Assets, net

Goodwill

The changes in the carrying amount of goodwill by segment for the fiscal years ended
September 30, 2010 and 2009 are as follows:

North Direct
Wholesale/ American European Response/

US Nutrition Retail Retail E-Commerce Consolidated

Balance at October 1, 2008:
Goodwill . . . . . . . . . . . . . . . . . . . . . . . . . $175,690 $ 7,686 $150,584 $16,105 $350,065
Accumulated impairment losses . . . . . . . . — (7,686) — — (7,686)

175,690 — 150,584 16,105 342,379
Foreign currency translation . . . . . . . . . . . 19 — (13,988) — (13,969)
Purchase adjustments . . . . . . . . . . . . . . . . 4,567 — 6,122 — 10,689

Balance at September 30, 2009:
Goodwill . . . . . . . . . . . . . . . . . . . . . . . . . 180,276 7,686 142,718 16,105 346,785
Accumulated impairment losses . . . . . . . . — (7,686) — — (7,686)

$180,276 $ — $142,718 $16,105 $339,099

Foreign currency translation . . . . . . . . . . . 263 — (2,603) — (2,340)
Purchase adjustments . . . . . . . . . . . . . . . . — — (4,362) — (4,362)
Acquisitions . . . . . . . . . . . . . . . . . . . . . . 1,875 — 887 — 2,762

Balance at September 30, 2010:
Goodwill . . . . . . . . . . . . . . . . . . . . . . . . . 182,414 7,686 136,640 16,105 342,845
Accumulated impairment losses . . . . . . . . — (7,686) — — (7,686)

$182,414 $ — $136,640 $16,105 $335,159

The fiscal 2010 purchase price adjustments included in the European Retail segment relate
primarily to a change in estimate in the store closing reserves for Julian Graves for stores which are no
longer planned to be closed.

The fiscal 2009 purchase price adjustments included in the Wholesale/US Nutrition segment relate
to Leiner acquisition adjustments of $2,366 for the finalization of working capital balances, $730 of
additional transaction costs, an adjustment for inventory reserves of $1,189, a $2,549 increase in the tax
accrual and a $2,000 reduction for the sale of certain acquired assets. The fiscal 2009 purchase price
adjustments included in the European Retail segment primarily relate to opening balance sheet
adjustments related to the Julian Graves integration of $9,166 (including store closing reserves),
partially offset by a decrease of $3,044 for the finalization of working capital balances.
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7. Goodwill and Intangible Assets, net (Continued)

Other Intangible Assets

The carrying amounts of acquired other intangible assets are as follows at September 30:

2010 2009

Gross Gross Amortization
carrying Accumulated carrying Accumulated period
amount amortization amount amortization (years)

Definite lived intangible assets
Brands . . . . . . . . . . . . . . . . . . . . . . . . . . $ 98,210 $ 31,137 $ 98,093 $26,201 20
Customer lists . . . . . . . . . . . . . . . . . . . . 64,942 47,444 64,948 43,667 2 - 15
Private label and customer relationships . . 119,046 20,445 122,822 14,374 10 - 20
Trademarks and licenses . . . . . . . . . . . . . 17,312 7,887 17,844 7,417 2 - 20
Covenants not to compete . . . . . . . . . . . 3,548 3,424 3,540 3,249 3 - 5

303,058 110,337 307,247 94,908
Indefinite lived intangible asset
Trademark . . . . . . . . . . . . . . . . . . . . . . . 1,800 — 1,800 —

Total intangible assets . . . . . . . . . . . . . $304,858 $110,337 $309,047 $94,908

During fiscal 2010, we recorded an impairment charge of $3,533 ($2,429, net of taxes) related to a
private label customer contract that we do not expect will be renewed.

Aggregate amortization expense of other definite lived intangible assets included in the
consolidated statements of income in selling, general and administrative expenses in fiscal 2010, 2009
and 2008 was approximately $15,894, $16,082 and $13,777, respectively.

8. Impairment of Long-Lived Assets

We own a plant (land and building) located in Augusta, Georgia, which is idle. We have marketed
the plant for sale. However, due to the current conditions in the commercial real estate and credit
markets, we have been unable to complete a sale transaction. We periodically assess the estimated fair
value of the land and building and reduce their carrying values to the estimated fair value as necessary.
During fiscal 2009 we recorded an impairment charge of $3,270 to reduce the carrying value of the
asset. This impairment charge is included in the consolidated statement of income in selling, general
and administrative expenses. At September 30, 2010, the book value of the land and building
approximates fair value and is included in Other assets.

During fiscal 2008 we recognized impairment charges of $776 on assets to be held and used. These
impairment charges related primarily to leasehold improvements and furniture and fixtures for our
North American Retail operations and were included in the consolidated statements of income in
selling, general and administrative expenses.
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9. Merger Expenses

In connection with the Acquisition described in Notes 1 and 25, we incurred charges of $45,903
which consisted of $26,257 related to legal and professional advisory services, $16,142 of incremental
stock-based compensation expense as a result of the mandatory acceleration of vesting of all unvested
stock options and restricted stock units and $3,504 of other merger related expenses in connection with
the Acquisition. Of these total costs, $38,123 were contingent upon closing of the Acquisition and
recorded on September 30, 2010 as it represents the last day of operations of the Company prior to the
Acquisition since the Acquisition was completed as of the opening of business on October 1, 2010.

10. IT Project Termination Costs

During fiscal 2009, management determined that certain information technology projects relating
to the Direct Response, North American Retail and European Retail segments would be terminated as
they were determined to be ineffective and uneconomical. As a result, we recorded a charge for
previously capitalized software configuration and other related costs of $18,773, of which $7,055 was
recovered in the fourth quarter due to favorable negotiations with a service provider associated with
this project.

11. Accrued Expenses and Other Current Liabilities

The components of accrued expenses and other current liabilities are as follows at September 30:

2010 2009

Accrued compensation and related taxes . . . . . . . . . . . . . . . . $ 42,235 $ 38,945
Accrued audit and professional fees . . . . . . . . . . . . . . . . . . . . 23,298 1,564
Accrued purchases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17,348 17,664
Income taxes payable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14,513 16,700
Other . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 91,985 81,861

$189,379 $156,734

Accrued audit and professional fees at September 30, 2010 includes $21,647 related to the Merger.
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12. Long-Term Debt

Long-term debt consists of the following at September 30:

2010 2009

Credit Agreement:
$300 million, five-year Term Loan . . . . . . . . . . . . . . . . . . . . $214,343 $270,000

Senior Subordinated Notes . . . . . . . . . . . . . . . . . . . . . . . . . . 189,014 188,856
Multi-currency Term Loan . . . . . . . . . . . . . . . . . . . . . . . . . . . 15,126 15,336
Mortgage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 429 1,036
Capital Leases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 374 1,294

419,286 476,522
Less: current portion . . . . . . . . . . . . . . . . . . . . . . . . . . . 78,158 38,893

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $341,128 $437,629

The Term Loan, Senior Subordinated Notes, Multi-currency Term Loan and Mortgage were repaid
on October 1, 2010. See Note 25 for information regarding new outstanding debt amounts as of
October 1, 2010 as a result of the Merger.

Credit Agreement

On July 25, 2008, we entered into a $625 million Amended and Restated Credit Agreement
(‘‘Credit Agreement’’). The Credit Agreement consists of a $325 million revolving credit facility, which
expires on November 3, 2011, and a $300 million five year term loan (‘‘Term Loan’’).

In connection with the Credit Agreement, we entered into a Guarantee and Collateral Agreement
which grants the lenders a first priority security interest in substantially all our assets. We are obligated
to maintain various financial ratios and covenants that are typical for such credit agreements. We were
in compliance with all financial covenants as of September 30, 2010.

Term Loan

The proceeds of the Term Loan were used to finance a portion of the Leiner acquisition. Interest
on the Term Loan is payable quarterly and the rate charged varies depending on the interest rate
option selected by the Company. Options for the rate can either be the Alternate Base Rate or
LIBOR, in each case plus applicable margin. Amortization of the Term Loan is 2.5% per quarter
through June 30, 2010, 5.0% per quarter through June 30, 2011, 7.5% per quarter through June 30,
2013, and 2.5% due at maturity, July 25, 2013. As noted above, the Term Loan was repaid on
October 1, 2010.

Revolving Credit Facility

The revolving credit facility is available to be used for working capital purposes and any
acquisitions consummated after the closing of the transactions contemplated by the Credit Agreement.
Interest is payable quarterly and the rates charged on borrowings can vary depending on the interest
rate option we select. Options for the rate are the Alternate Base Rate or LIBOR, in each case plus
applicable margin. At September 30, 2010 and 2009, no borrowings were outstanding under the
revolving credit facility. This revolving credit facility was terminated on October 1, 2010.
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12. Long-Term Debt (Continued)

Senior Subordinated Notes

In September 2005, we issued 10-year 71⁄8% Senior Subordinated Notes due 2015 in the aggregate
principal amount of $200,000 (the ‘‘Notes’’). In March 2006, we purchased, on the open market,
$10,000 face value of the Notes for $9,575. The Notes are guaranteed by all our domestic subsidiaries
and are full, unconditional and joint and several and uncollaterized and subordinated in right of
payment for all existing and future indebtedness of the Company. The Notes are subject to redemption,
at our option, in whole or in part, at any time on or after October 1, 2010, and prior to maturity at
certain fixed redemption prices plus accrued interest. The Notes do not have any sinking fund
requirements. Interest is paid semi-annually on April 1st and October 1st. The Notes are net of
unamortized discount of $986 and $1,144 at September 30, 2010 and 2009, respectively. As noted
above, the Notes were repaid on October 1, 2010.

Multi-currency Term Loan

In September 2007, we entered into a multicurrency term facility agreement with a bank. During
fiscal 2008, we amended the terms of the facility to extend the maturity to December 2010. As part of
the amendment, we are required to maintain cash collateral in the amount of the outstanding loan
balance. At September 30, 2010, the amount outstanding under this facility was £9,575 denominated in
the British pound sterling, which approximated $15,126 in U.S. dollars based upon the exchange rate as
of September 30, 2010. As a result, the cash collateral securing the loan of $15,126 is included in other
assets within the consolidated balance sheet at September 30, 2010. The loan matures in full on
December 29, 2010. Interest is payable quarterly at LIBOR plus applicable margin. At September 30,
2010, the interest rate, including applicable margin, was approximately 0.87%. As noted above, the
Multi-currency Term Loan was repaid on October 1, 2010.

13. Fair Value of Financial Instruments

GAAP establishes a framework for measuring fair value and requires certain disclosures about fair
value measurements. Fair value is defined as the exchange price that would be received for an asset or
paid to transfer a liability (an exit price) in the principal or most advantageous market for the asset or
liability in an orderly transaction between market participants on the measurement date. GAAP also
establishes a fair value hierarchy, which requires an entity to maximize the use of observable inputs and
minimize the use of unobservable inputs when measuring fair value. There are three levels of inputs
that may be used to measure fair value:

• Level 1—Quoted prices in active markets for identical assets or liabilities.

• Level 2—Observable inputs other than Level 1 prices, such as quoted prices for similar assets or
liabilities; quoted prices in markets that are not active; or other inputs that are observable or
can be corroborated by observable market data for substantially the full term of the assets or
liabilities.

• Level 3—Unobservable inputs that are supported by little or no market activity and that are
significant to the fair value of the assets or liabilities.
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13. Fair Value of Financial Instruments (Continued)

Interest Rate Swaps

To manage the potential risk arising from changing interest rates and their impact on long-term
debt, our policy is to maintain a combination of available fixed and variable rate financial instruments.
In fiscal 2008, we entered into two interest rate swap contracts to hedge the variability of future
interest relating to a portion of the interest payments on our Term Loan. Each swap contract has a
notional amount of $100 million. One swap contract has a fixed interest rate, before bank margin of
3.88% for a two year term and the other swap contract has a fixed interest rate, before bank margin of
4.195% for a three year term. Under the terms of the swap contracts, variable interest payments for a
portion of our Term Loan are swapped for fixed interest payments.

We have formally documented the relationship between the interest rate swap contracts and the
Term Loan, as well as our risk management objective and strategy for undertaking the hedge
transactions. This process includes linking the derivative which was designated as a cash flow hedge to
the specific liability on the balance sheet. We have determined that there will be no ineffectiveness in
the hedging relationships since the hedged forecasted interest payments are based on the same notional
amount, have the same reset dates, and are based on the same benchmark interest rate designated
under the variable rate Term Loan. Accordingly, we expect these hedging relationships to be highly
effective and we assess, both at inception, and on an on-going basis, whether the swap contracts are
highly effective in offsetting changes in the cash flows of the interest on the Term Loan. Therefore, we
record the change in the fair value of the swap contracts in other comprehensive income (‘‘OCI’’), net
of income taxes. The change in the fair value of the swap contracts for the fiscal year ended
September 30, 2010 and 2009 recorded through OCI, net of income tax was $2,682 and $4,889,
respectively. In anticipation of the Merger, both swap contracts were terminated on September 29,
2010. The fair value of the swap contracts was $5,813 on that date.

71⁄8% Senior Subordinated Notes

The face value of the Notes at September 30, 2010 was $190,000. The fair value of the Notes,
based on then quoted market prices (Level 1), was $196,878 at September 30, 2010. As noted above,
the Notes were repaid on October 1, 2010.
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14. Commitments

Operating Leases

We conduct retail operations under operating leases, which expire at various dates through 2039.
Some of the leases contain escalation clauses, as well as renewal options, and provide for contingent
rent based upon sales plus certain tax and maintenance costs.

Future minimum rental payments (excluding real estate tax and maintenance costs) for retail
locations and other leases that have initial or noncancelable lease terms in excess of one year at
September 30, 2010 are as follows for the fiscal year ending September 30:

2011 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $113,233
2012 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99,794
2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 85,360
2014 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70,770
2015 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58,144
Thereafter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 238,502

$665,803

Operating lease rent expense (including real estate taxes and maintenance costs) and leases on a
month to month basis were approximately $157,539, $149,929 and $132,152 during fiscal 2010, 2009 and
2008, respectively.

Purchase Commitments

We were committed to make future purchases primarily for inventory related items, such as raw
materials and finished goods, under various purchase arrangements with fixed price provisions
aggregating approximately $170,982 at September 30, 2010.

Capital Commitments

We had approximately $8,590 in open capital commitments at September 30, 2010, primarily
related to leasehold improvements, as well as manufacturing equipment, computer hardware and
software.

Real Estate Tax Incentive Transaction

In August 2005, we entered into a sale-leaseback transaction pursuant to which we sold certain
manufacturing assets and the land and building located in Augusta, Georgia for a total purchase price
of $14,973. The purchase price consisted of $14,973 in cash which was simultaneously invested and is
subject to an Industrial Revenue Bonds (IRB’s) financing agreement. This agreement is intended to
permit counties to attract business investment by offering property tax incentives. In accordance with
Georgia law, we entered into this sale-leaseback agreement with Richmond County (the ‘‘County’’) and
acquired an Industrial Development Revenue Bond. The arrangement is structured so that our lease
payments to the County equal and offset the County’s bond payments to the Company. The Bond is
non-recourse to the County, our lease payments are pledged to secure repayment of the Bond, and the
lease and bond provide for the legal right of offset. Consequently, the investment and lease obligation
related to this arrangement have been offset in our consolidated balance sheets. The agreement has a
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14. Commitments (Continued)

maximum expiration date of 2025. Under the terms of the agreement, we must annually submit
information regarding the value of the machinery and equipment in service in the County. If we had
not entered into this transaction, property tax payments would have been higher. We can reacquire
such property and terminate the agreement at a nominal price of one dollar. The subject property was
included in other assets in our consolidated balance sheet as of September 30, 2010 and 2009.

Employment Agreements

As of September 30, 2010 we had employment agreements with two of our executive officers. The
agreements, entered into on March 1, 2008, each have a term of three years and are automatically
renewed each year after the initial term unless either party notifies the other to the contrary. These
agreements provide for minimum salary levels and contain provisions regarding severance and change
in control of the Company. The remaining commitment for salaries to these two officers as of
September 30, 2010 was approximately $661. In addition, five members of Holland & Barrett’s senior
executive staff have service contracts terminable by us upon twelve months notice. The annual
aggregate commitment for such senior executive staff as of September 30, 2010 was approximately
$1,407.

As of September 30, 2010 we had a mandatory retirement age policy that applies to each member
of the Board of Directors, other than Mr. Arthur Rudolph, our founder. Under this superannuation
policy, no person who has reached the age of 73 can stand for election to the Board, unless an
exception to the policy is approved by the Board. Each Board member who has served on the Board
for at least 15 years and who retires from the Board solely as a result of this superannuation policy will
continue to receive the annual Board retainer until the earlier of the tenth anniversary of his
retirement date or until his death. We are currently making payments to three former directors totaling
$190 per year as a result of this policy.

15. Litigation Summary

Sale of the Company

On July 22, 2010 and on August 10, 2010, respectively, plaintiffs filed two actions, captioned Philip
Gottlieb v. NBTY, Inc., et al, (‘‘Gottlieb’’), and Bredthauer v. NBTY, Inc., et al., (‘‘Bredthauer’’), each as a
purported class action against the Company, the members of its Board of Directors, The Carlyle Group
and certain Carlyle-related entities (The Carlyle Group and the Carlyle-related entities, collectively the
‘‘Carlyle Group’’), challenging the Board of Directors’ decision to sell the Company to the Carlyle
Group for the price of $55 per share. The complaint, in each of these cases, alleged that this price per
share did not represent fair value for the Company and sought to enjoin the anticipated sale and to
invalidate certain related transactions. The Bredthauer lawsuit, filed in the Supreme Court of the State
of New York, County of Suffolk, was dismissed by Plaintiff. Plaintiff then joined in the Gottlieb lawsuit,
filed in the Supreme Court of the State of New York, County of Nassau. On September 16, 2010, the
parties entered into a Memorandum of Understanding regarding the proposed settlement and dismissal
with prejudice of the remaining action. The settlement is subject to, among other things, the execution
of definitive documentation and court approval following notice to the members of the putative class. If
approved by the court, the settlement provides for, among other things, the Company to pay certain
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15. Litigation Summary (Continued)

attorneys’ fees and expenses if awarded by the court. The Company believes the claims to be without
merit.

Stock Purchases

On May 11, 2010, a putative class-action, captioned John F. Hutchins v. NBTY, Inc., et al, was filed
in the United States District Court, Eastern District of New York, against NBTY and certain officers,
claiming that the defendants made allegedly false material statements, or concealed allegedly adverse
material facts, for the purpose of causing members of the class to purchase NBTY stock at allegedly
artificially inflated prices. An unopposed motion for appointment and approval of selection as lead
counsel was made on July 12, 2010 was granted in November, 2010. Otherwise, to date, there has been
no activity since the filing of the complaint. We believe the claims to be without merit and intend to
vigorously defend this action. At this time, however, no determination can be made as to the ultimate
outcome of the litigation or the amount of liability, if any, on the part of any of the defendants.

Nutrition Bars

Our subsidiary, Rexall Sundown, Inc. (‘‘Rexall’’), and certain of its subsidiaries, are defendants in a
class-action lawsuit, captioned Jamie Pesek, et al. v. Rexall Sundown, Inc., et al., brought in California
Superior Court, County of San Francisco in 2002 on behalf of all California consumers who bought
various nutrition bars. Plaintiffs allege misbranding of nutrition bars and violations of California unfair
competition statutes, misleading advertising and other similar causes of action. Plaintiffs seek
restitution, legal fees and injunctive relief. We believe this lawsuit to be without merit and have
defended this action vigorously. Since December 2007, with Rexall’s and the other defendants’ renewed
motion for judgment on the pleadings pending, the Court has stayed the case for all purposes, pending
rulings on relevant cases before the California Supreme Court. Although the California Supreme Court
has resolved some of those cases, others remain pending as of this date. Accordingly, the case remains
stayed. The Court held a case-management conference (‘‘CMC’’) on August 5, 2009. At that time, the
parties requested, and the Court agreed, to keep the stay in place for at least another nine months.
The Court scheduled a subsequent CMC for February 25, 2010, but canceled that conference upon
being informed by the parties that the California Supreme Court had not yet acted. The Court set
another CMC for May 21, 2010, and instructed the parties to report back before that date as to the
status of the cases before the California Supreme Court. By agreement of the parties, the May 21, 2010
CMC was continued until November 19, 2010, and then, most recently, continued again until March 24,
2011, by which time we expect the California Supreme Court to have resolved the outstanding issues
pending before it. Based upon the information currently available, no determination can be made at
this time as to the final outcome of this case, nor can its materiality be accurately ascertained.

FTC Investigation of Certain Children’s Multi Vitamin and Mineral Products

In letters dated July 22, 2010, the Division of Advertising Practices of the FTC informed us of a
non-public FTC investigation of certain allegedly false or unsubstantiated or both, advertising
statements regarding certain children’s multiple vitamin and mineral products sold by us. The letters,
which included a proposed Complaint and Judgment and Order for Permanent Injunction and Other
Relief, indicated that the FTC may seek injunctive and other relief against us. On October 26, 2010,
NBTY signed a proposed agreement with the FTC to resolve this matter. Under the terms of the
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15. Litigation Summary (Continued)

proposed agreement, NBTY will pay $2.1 million (which has been accrued as of September 30, 2010).
NBTY will pay most, if not all, of that amount to consumers in the form of restitution. NBTY will pay
the money in conjunction with a consent order under which NBTY will agree to certain advertising
restrictions and requirements. On December 13, 2010, the FTC publicly announced that it had
tentatively approved the settlement of this matter under the terms set out above. However, the FTC is
providing potentially interested persons the opportunity to submit comments on the settlement by
January 14, 2011. After its receipt of those comments (if any), the FTC will decide whether to make
the settlement final.

Claims in the Ordinary Course

In addition to the foregoing, other regulatory inquiries, claims, suits and complaints (including
product liability, intellectual property and California Proposition 65 claims) arise in the ordinary course
of our business. We believe that such other inquiries, claims, suits and complaints would not have a
material adverse effect on our consolidated financial condition or results of operations, if adversely
determined against us.

16. Income Taxes

Income before provision for income taxes consists of the following components:

2010 2009 2008

United States . . . . . . . . . . . . . . . . . . . . . . . . . . . . $237,306 $170,279 $141,823
Foreign . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90,409 58,689 89,217

$327,715 $228,968 $231,040

Provision for income taxes consists of the following:

2010 2009 2008

Federal
Current . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 86,896 $47,260 $38,199
Deferred . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (13,160) 6,141 7,048

State
Current . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12,459 8,185 3,449
Deferred . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (1,045) 622 394

Foreign
Current . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27,690 20,799 28,544
Deferred . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,205 232 255

Total provision . . . . . . . . . . . . . . . . . . . . . . . . . . . . $114,045 $83,239 $77,889
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The following is a reconciliation of the income tax expense computed using the statutory Federal
income tax rate to the actual income tax expense and the effective income tax rate.

2010 2009 2008

Percent Percent Percent
of pretax of pretax of pretax

Amount income Amount income Amount income

Income tax expense at statutory rate . . . . . . . $114,701 35.0% $80,139 35.0% $80,864 35.0%
State income taxes, net of federal income tax

benefit . . . . . . . . . . . . . . . . . . . . . . . . . . . 7,090 2.2% 5,725 2.5% 2,498 1.1%
Change in valuation allowance . . . . . . . . . . . 1,556 0.5% 4,309 1.9% 1,665 0.7%
Effect of international operations, including

foreign export benefit and earnings
indefinitely reinvested . . . . . . . . . . . . . . . . (6,638) (2.0)% (4,193) (1.8)% (3,461) (1.5)%

Domestic manufacturing deduction . . . . . . . . (4,200) (1.3)% (2,580) (1.1)% (1,572) (0.7)%
Transaction costs . . . . . . . . . . . . . . . . . . . . . 2,745 0.8%
Other . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (1,209) (0.4)% (161) (0.1)% (2,105) (0.9)%

$114,045 34.8% $83,239 36.4% $77,889 33.7%

The difference in the effective rate in fiscal 2009 as compared to the statutory rate is mainly
attributable to higher state income taxes resulting from an increase in domestic income and losses
attributable to certain foreign subsidiaries for which no benefit has been recognized.

The difference in the effective rate in fiscal 2008 as compared to the statutory rate is mainly
attributable to our enhanced foreign structure.
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The components of deferred tax assets and liabilities are as follows as of September 30:

2010 2009

Deferred tax assets:
Inventory reserves . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 11,829 $ 9,774
Accrued expenses and reserves not currently deductible . . . . 32,678 23,443
Other comprehensive income . . . . . . . . . . . . . . . . . . . . . . . 2,244 2,130
Tax credits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23,530 16,328
Foreign net operating losses . . . . . . . . . . . . . . . . . . . . . . . . 11,509 9,610
Valuation allowance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (14,618) (13,063)

Total deferred income tax assets, net of valuation
allowance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67,172 48,222

Deferred tax liabilities:
Property, plant and equipment . . . . . . . . . . . . . . . . . . . . . . (15,123) (13,953)
Intangibles . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (29,763) (26,158)
Undistributed foreign earnings . . . . . . . . . . . . . . . . . . . . . . (20,331) (16,379)

Total deferred income tax liabilities . . . . . . . . . . . . . . . . . (65,217) (56,490)

Total net deferred income tax assets / (liabilities) . . . . . . . . . . . 1,955 (8,268)
Less current deferred income tax assets . . . . . . . . . . . . . . . . . . (40,130) (28,154)

Long-term deferred income tax liabilities . . . . . . . . . . . . . . . . $(38,175) $(36,422)

At September 30, 2010, we had foreign net operating losses, foreign tax credit and New York State
(‘‘NYS’’) investment tax credit carryforwards of $32,727, $20,059 and $3,472, respectively. At
September 30, 2010 and 2009, we maintained a valuation allowance of $3,112 and $3,453, respectively,
against the NYS investment tax credits that expire primarily between 2013 and 2016 and $11,509 and
$9,610, respectively, against foreign loss carryforwards which expire in accordance with applicable tax
law. We provide a valuation allowance for these credit and loss carryforwards because we do not
consider realization of such assets to be more likely than not. We continue to monitor the need for
these valuation allowances on an on-going basis.

At September 30, 2010, we had $83,249 of undistributed international earnings on which we have
not provided any U.S. tax expense as we intend to permanently reinvest these earnings outside of
the U.S.

The change in the valuation allowance for the fiscal years ended September 30, 2010 and 2009 is
as follows:

2010 2009 2008

Beginning balance . . . . . . . . . . . . . . . . . . . . . . . . . . $(13,063) $ (8,400) $(6,735)
NYS investment tax credit carryforwards utilized . . . . 342 212 (350)
Foreign net operating losses generated . . . . . . . . . . . (1,897) (4,521) (1,315)
Foreign net operating losses acquired . . . . . . . . . . . . — (354) —

Balance at September 30 . . . . . . . . . . . . . . . . . . . . . $(14,618) $(13,063) $(8,400)
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Effective October 1, 2007, we adopted the FASB authoritative guidance relating to accounting for
uncertainty in income taxes. In accordance with this guidance, we recognized a cumulative-effect
adjustment of $3,025, increasing our liability for unrecognized tax benefits, interest and penalties and
reducing the October 1, 2007 balance of retained earnings.

The following table summarizes the activity related to gross unrecognized tax benefits from
October 1, 2009 to September 30, 2010:

2010 2009 2008

Beginning balance . . . . . . . . . . . . . . . . . . . . . . . . . . . . $9,229 $10,007 $10,446
Increases related to prior year tax positions . . . . . . . . . 1,252 385 1,715
Decreases related to prior year tax positions . . . . . . . . . — — (910)
Decreases related to settlements with taxing authorities . (669) (465) (176)
Decreases related to lapsing of statute of limitations . . . (602) (698) (1,068)

Balance as of September 30 . . . . . . . . . . . . . . . . . . . . . $9,210 $ 9,229 $10,007

These liabilities are primarily included as a component of other liabilities in our consolidated
balance sheet because we generally do not anticipate that settlement of the liabilities will require
payment of cash within the next twelve months.

Our total unrecognized tax benefits that, if recognized, would affect our effective tax rate were
$6,588 and $6,216 as of September 30, 2010 and 2009, respectively. We do not believe that the amount
will significantly change in the next 12 months.

We accrue interest and penalties related to unrecognized tax benefits in income tax expense. This
methodology is consistent with previous periods. At September 30, 2010, we had accrued $1,263 and
$551 for the potential payment of interest and penalties, respectively. As of September 30, 2010, we
were subject to U.S. Federal Income Tax examinations for the tax years 2007 through 2010, and to
non-US examinations for the tax years of 2004—2009. In addition, we are generally subject to state and
local examinations for fiscal years 2007—2009. There were no significant changes to accrued penalties
and interest during the fiscal year ended September 30, 2010.

17. Stockholders’ Equity

On October 1, 2010, NBTY consummated a merger with an affiliate of Carlyle, under which the
affiliate acquired 100% of NBTY’s equity. See Note 25 for more information regarding the Merger.

On March 11, 1999, our board of directors approved a 20 million share repurchase program that
authorizes us to purchase shares of our common stock to increase shareholder value and manage
dilution resulting from shares issued under our equity compensation plans.

During fiscal 2008, we repurchased and retired 6,716 shares of NBTY common stock at an average
price of $28.06 per share, totaling $188,432. All shares were repurchased in open-market transactions as
part of our publicly announced share repurchase program. As of September 30, 2010, there were
approximately 3,850 shares available to be repurchased under this program.
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18. Stock Based Compensation and Employee Benefit Plans

In February 2009, the Company’s shareholders approved the NBTY, Inc. 2009 Equity Awards Plan
(the ‘‘2009 Plan’’). In accordance with the 2009 Plan, the Company’s Board of Directors (‘‘Board’’) may
grant up to 2,500 shares of common stock, which may be in the form of stock options, stock
appreciation rights, restricted shares, restricted stock units or other common stock based awards as the
Board may determine.

In February 2008, the Company’s shareholders approved the NBTY, Inc. Year 2008 Stock Option
Plan (the ‘‘2008 Plan’’). The 2008 Plan is substantially identical to the NBTY, Inc. Year 2002 Stock
Option Plan (the ‘‘2002 Plan’’). No further stock option awards have been granted under the 2002 Plan
since the adoption of the 2008 Plan. The 2008 Plan did not affect the terms or conditions of the 151
stock option awards granted in February 2008 under the 2002 Plan. In accordance with the 2008 Plan,
the Board may grant up to approximately 1,451 shares of common stock in the form of stock options
(which is equal to the number of shares of common stock that remained available for stock option
awards under the 2002 Plan as of February 2008). The exercise price per share for options granted may
not be less than the fair market value per share of common stock on the date of grant. Stock options
vesting is determined by the Board. Stock options expire no later than 10 years from the date of grant.

On December 23, 2009, the Company granted 287 stock options to directors and certain employees
under the 2008 and 2000 Stock Option Plans. These stock options were granted with an exercise price
of $43.88, the closing price of the Company’s common stock on the date of grant. The vesting period
for these options is over four years, in three equal increments on each of the second, third and fourth
anniversary of the date of grant, except those granted to Harvey Kamil, President and CFO, the vesting
of which will accelerate if he retires after the second anniversary of the date of grant. All stock options
granted expire ten years from the date of grant.

On December 23, 2009, the Company also granted 21 restricted stock units to directors and certain
executives under the 2009 Equity Awards Plan. The closing price of the Company’s common stock on
the date of grant was $43.88. These restricted stock units vest over four years, in three equal
increments on each of the second, third and fourth anniversary of the date of grant, except those
granted to Harvey Kamil, President and CFO, the vesting of which will accelerate if he retires after the
second anniversary of the date of grant.

In fiscal 2009, the Company granted 925 stock options to directors and certain employees under
the 2008 and 2000 Stock Option Plans. These stock options were granted with a weighted average
exercise price of $22.90. All stock options were granted at a price equal to the fair market value of the
Company’s common stock on the date of grant. The vesting period for 261 of these options is over four
years, with 1⁄2 vesting in 2010, and 1⁄6 vesting on the anniversary of the date of grant in 2011, 2012 and
2013. The vesting period for the remaining 664 options is over four years, with no vesting in 2010, and
1⁄3 vesting on the anniversary of the date of grant in 2011, 2012 and 2013. All stock options granted
expire ten years from the date of grant.

In fiscal 2008, the Company granted 447 stock options to directors and employees under the 2008
Plan, 150 stock options to employees under the 2002 Plan and 360 stock options to employees under
the NBTY, Inc. Year 2000 Incentive Stock Option Plan for an aggregate grant of 957 stock options.
These stock options were granted at a weighted average exercise price of $25.52. All stock options were
granted at a price equal to the fair market value of the Company’s common stock on the date of grant.
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These options vest over four years, with no vesting in 2009, and 1⁄3 vesting on the anniversary of the
date of grant in 2010, 2011 and 2012, and expire ten years from the date of grant.

The weighted-average grant-date fair value per share of the options granted in fiscal 2010, 2009
and 2008 was $22.13, 11.48 and $12.70, respectively. The fair value of each option award is estimated
on the date of grant using a Black- Scholes-Merton option pricing model. The following weighted-
average assumptions were used for the options granted:

2010 2009 2008

Risk-free rate(1) . . . . . . . . . . . . . . . . . . . . . . . 2.9% 2.8% 3.2%
Expected term(2) . . . . . . . . . . . . . . . . . . . . . . . 6.4 years 6.5 years 6.4 years
Expected volatility(3) . . . . . . . . . . . . . . . . . . . . 48% 49% 47%
Expected dividends . . . . . . . . . . . . . . . . . . . . . 0.0% 0.0% 0.0%

(1) The risk-free rate is based upon the rate on a zero coupon U.S. Treasury bill, for the
expected term of the option, in effect at the time of grant.

(2) The expected term of the option is based on historical employee exercise behavior, the
vesting terms of the respective option and a contractual life of ten years.

(3) Expected volatility is primarily based on the daily historical volatility of our stock price,
over a period similar to the expected term of the option.

A summary of stock option activity follows:

Fiscal Year Ended September 30,

2010 2009 2008

Weighted Weighted Weighted
average average average

Number exercise Number exercise Number exercise
of shares price of shares price of shares price

Outstanding at beginning of period . . . . . . 3,765 $14.38 3,231 $11.53 3,475 $ 5.80
Granted . . . . . . . . . . . . . . . . . . . . . . . . . . 287 $43.88 925 $22.90 957 $25.52
Exercised . . . . . . . . . . . . . . . . . . . . . . . . . (1,570) $ 6.76 (275) $ 5.26 (1,197) $ 6.12
Forfeited . . . . . . . . . . . . . . . . . . . . . . . . . (28) $26.10 (116) $25.51 (4) $ —

Outstanding at end of period . . . . . . . . . . . 2,454 $22.57 3,765 $14.38 3,231 $11.53

Exercisable at end of period . . . . . . . . . . . 838 $12.08 1,999 $ 5.75 2,274 $ 5.64

Number of shares available for future grant 2,556
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18. Stock Based Compensation and Employee Benefit Plans (Continued)

A summary of stock option exercises and related activity follows:

2010 2009 2008

Stock options exercised . . . . . . . . . . . . . . . . . . . . . . . . 1,570 275 1,197
Aggregate proceeds . . . . . . . . . . . . . . . . . . . . . . . . . . . $10,620 $1,446 $ 7,325
Compensation deduction for tax purposes . . . . . . . . . . . $ 6,940 $ 148 $ 2,709
Tax benefit credited to capital in excess of par . . . . . . . $ 6,646 $ 55 $ 1,002
Intrinsic value of options exercised . . . . . . . . . . . . . . . . $55,383 $4,867 $29,509

The following table summarizes information about stock options outstanding at September 30,
2010:

Options Outstanding Options Exercisable

Weighted
Average Weighted Weighted

Remaining Average Average
Shares Contractual Exercise Shares Exercise Intrinsic

Range of Exercise Prices Outstanding Life Price Exercisable Price Value

$5.47 . . . . . . . . . . . . . . . . . . . . . . . 500 .3 $ 5.47 500 $ 5.47 $24,516
$15.98 . . . . . . . . . . . . . . . . . . . . . . 261 8.5 $15.98 130 $15.98 5,027
$25.50 - $28.34 . . . . . . . . . . . . . . . . 1,410 8.0 $25.57 208 $25.53 6,022
$43.88 . . . . . . . . . . . . . . . . . . . . . . 283 9.2 $43.88

As a result of the Merger (see Note 25) each outstanding and unexercised option to purchase
shares of NBTY’s common stock, whether or not then vested, was cancelled and entitled the holder
thereof to receive a cash amount equal to the excess of $55.00 over the per-share exercise price of such
option, without interest, less applicable withholding tax.

Employee Benefit Plans

We sponsor a Retirement Savings Plan consisting of a 401(k) plan covering substantially all U.S.
employees with more than six months of service. As allowed under Section 401(k) of the Internal
Revenue Code, the Plan provides tax-deferred salary deductions for eligible employees. Employees may
contribute from one to fifty percent of their annual compensation to the Plan, limited to a maximum
annual amount as set, and periodically updated, by the Internal Revenue Service. We provide a
Company match of 100% of employee contributions, up to three percent of the employee’s
compensation and 50% match of the next two percent of compensation, limited to an annual match
contribution equal to 4% of the employees eligible compensation. Employees become fully vested in
employer match contributions after three years of service.

We also sponsored an Employee Stock Ownership Plan (‘‘ESOP’’) which covered substantially all
domestic employees who are employed at calendar year end and have completed one year of service
(providing the employee worked at least the minimum number of hours as required by the terms of the
plan during such plan year). As of September 30, 2010, all shares of the ESOP have been allocated to
participants’ accounts. The ESOP’s assets consist primarily of our common stock and a small amount of
cash and other investments. Total ESOP shares are considered to be shares outstanding for earnings
per share calculations.
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18. Stock Based Compensation and Employee Benefit Plans (Continued)

The ESOP is designed to comply with Section 4975(e)(7) and the regulations thereunder of the
Internal Revenue Code of 1986, as amended (‘‘Code’’) and is subject to the applicable provisions of the
Employee Retirement Income Security Act of 1974 (‘‘ERISA’’). The contributions we make to the
ESOP are on a voluntary basis in the form of our stock or cash, which is invested by the plan’s trustee
in our stock. There is no minimum contribution required in any one year. There are no contributions
required or permitted to be made by an employee. All contributions are allocated to participant
accounts as defined by the plan. Employees become vested in their respective accounts after three years
of service, as defined in the plan document.

The ESOP held approximately 2.8% and 3.2% of our outstanding common stock for the benefit of
all participants as of September 30, 2010 and 2009, respectively.

As a result of the Merger (see Note 25), the shares held by the ESOP were cancelled and entitled
the participant thereof to a cash amount equal to $55.00 per share. Pursuant to the Merger Agreement,
the Company amended the ESOP so that it will no longer invest in shares of Common Stock following
the Merger. Our Board of Directors is in the process of determining the type of participation and the
level of participation by our named executive officers in the ESOP for all periods following the Merger.

The accompanying financial statements reflect contributions to these plans of approximately
$7,521, $8,731 and $5,388 during fiscal 2010, 2009 and 2008, respectively.

Certain international subsidiaries of the Company, mainly in the U.K., have company-sponsored
defined contribution plans to comply with local statutes and practices. The accompanying financial
statements reflect contributions to these plans by such subsidiaries in the approximate amount of
$1,416, $1,180 and $1,606 during fiscal 2010, 2009 and 2008, respectively.

19. Related Party Transactions

Certain members of the immediate families of Arthur Rudolph, Scott Rudolph and Glenn
Schneider (each a director or executive officer, or both, of the Company) are employed by the
Company. During fiscal 2010, 2009 and 2008, these immediate family members received aggregate
compensation and fringe benefits from the Company totaling $2,957, $2,630 and $2,293, respectively,
for services rendered by them as associates of the Company.

An entity owned by a relative of Messrs. Arthur Rudolph and Scott Rudolph received sales
commissions from us of $721, $645 and $791 in fiscal 2010, 2009 and 2008, respectively.

We paid $450 during fiscal 2010, 2009 and 2008, to Rudolph Management Associates, Inc.,
pursuant to the Consulting Agreement between the Company and Rudolph Management
Associates, Inc. Arthur Rudolph, who was a director of the Company until October 1, 2010, and father
of Scott Rudolph (Chairman), is the President of Rudolph Management Associates, Inc.

We leased one Vitamin World store, of approximately fifteen-hundred square feet of retail space,
in a shopping mall that is owned by an entity in which members of the extended family of Aram
Garabedian (who was a director of the Company until October 1, 2010) have an aggregate 35% income
interest. The store was closed in March 2010. During fiscal 2010, 2009 and 2008, aggregate payments of
rents and other charges under this lease were $69, $137 and $123, respectively.
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20. Accumulated Other Comprehensive Income

The components of accumulated other comprehensive income, net of income taxes as of
September 30, 2010 and 2009 are as follows:

2010 2009

Cumulative foreign currency translation adjustments . . . . . . . . . . $(1,701) $ 2,899
Change in fair value of interest rate swaps . . . . . . . . . . . . . . . . . (3,569) (6,251)

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $(5,270) $(3,352)

The change in the cumulative foreign currency translation adjustment primarily relates to our
investment in our European subsidiaries and fluctuations in exchange rates between their local
functional currencies and the U.S. dollar.

The change in the fair value of interest rate swaps represents their fair value, net of tax, on their
termination date (as discussed in Note 13). Upon termination of these swaps, the change in the fair
value was not recognized in the income statement because as of September 30, 2010 it was not
probable that the underlying interest payments would not occur in the originally specified time period.

During the fiscal years ended September 30, 2010, 2009 and 2008 we recorded a decrease in our
deferred tax liability relating to other comprehensive income during the year of $109, $13,213 and
$18,630, respectively.

21. Business and Credit Concentration

Financial instruments

Financial instruments which potentially subject us to credit risk consist primarily of cash and cash
equivalents (the amounts of which may, at times, exceed Federal Deposit Insurance Corporation limits
on insurable amounts), investments and trade accounts receivable. We mitigate our risk by investing in
or through major financial institutions.

Customers

We perform on-going credit evaluations of our customers and adjust credit limits based upon
payment history and the customers’ current credit worthiness, as determined by the review of their
current credit information. Customers account activity is continuously monitored. As a result of this
review process, we record bad debt expense, which is based upon historical experience as well as
specific customer collection issues that have been identified, to adjust the carrying amount of the
related receivable to its estimated realizable value. While such bad debt expenses have historically been
within expectations and allowances established, we cannot guarantee that it will continue to experience
the same credit loss rates that it has in the past. If the financial condition of one or more of our
customers were to deteriorate, additional bad debt provisions may be required.
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21. Business and Credit Concentration (Continued)

One customer accounted for the following percentages of net sales for the fiscal years ended
September 30:

Wholesale/US
Nutrition Segment Total Consolidated

Net Sales Net Sales

2010 2009 2008 2010 2009 2008

Customer A . . . . . . . . . . . . . . . . . . . . . 27% 30% 22% 16% 18% 12%

The loss of this customer, or any of our other major customers, would have a material adverse
effect on our consolidated results of operations if we were unable to replace such customer(s).

The following customers accounted for the following percentages of the Wholesale/US Nutrition
segment’s gross accounts receivable at fiscal years ended:

2010 2009

Customer A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21% 25%
Customer B . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7% 11%

Suppliers

During fiscal 2010, 2009 and 2008 no one supplier provided more than 10% of our raw material
purchases. We do not believe that the loss of any single supplier would have a material adverse effect
on our consolidated financial condition or results of operations.

22. Supplemental Disclosure of Cash Flow Information

2010 2009 2008

Cash interest paid (net of capitalized interest of $1,404 in 2008) . . . . . $ 27,695 $34,074 $ 14,882
Cash income taxes paid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 122,022 61,646 69,411

Non-cash investing and financing information:
Acquisitions accounted for under the purchase method:

Fair value of assets acquired . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 15,563 $ — $464,358
Liabilities assumed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (676) — (66,068)
Less: Cash acquired . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (687) — (3,758)

Net cash paid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 14,200 $ — $394,532

Property, plant and equipment additions included in accounts payable . 2,034 1,131 5,099

23. Segment Information

We are organized by sales segments on a worldwide basis. We evaluate performance based on a
number of factors; however, the primary measures of performance are the net sales and income or loss
from operations (before corporate allocations) of each segment, as these are the key performance
indicators that we review. Operating income or loss for each segment does not include the impact of
any intercompany transfer pricing mark-up, corporate general and administrative expenses, interest
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23. Segment Information (Continued)

expense and other miscellaneous income/expense items. Corporate general and administrative expenses
include, but are not limited to: human resources, legal, finance, and various other corporate level
activity related expenses. Such unallocated expenses remain within Corporate.

All our products fall into one or more of these four segments:

• Wholesale / US Nutrition—This segment is comprised of several divisions, each targeting specific
market groups which include wholesalers, distributors, food, drug and mass merchandisers,
pharmacies, health food stores, club stores, bulk and international customers.

• North American Retail—This segment generates revenue through its 457 owned and operated
Vitamin World stores selling proprietary brand and third-party products and through its
Canadian operation of 81 owned and operated Le Naturiste stores.

• European Retail—This segment generates revenue through its 608 Holland & Barrett stores,
270 Julian Graves stores and 44 GNC stores in the UK, 92 DeTuinen stores, which includes
13 franchise locations, in the Netherlands and 34 Nature’s Way stores in Ireland. In addition,
Holland & Barrett has 9 franchise locations in South Africa, Singapore and Malta. Such revenue
consists of sales of proprietary brand and third-party products as well as franchise fees.

• Direct Response / E-Commerce—This segment generates revenue through the sale of
proprietary brand and third-party products primarily through mail order catalog and internet.
Catalogs are strategically mailed to customers who order by mail, internet, or by phone.

The following table represents key financial information of our business segments:

North Direct
Wholesale/ American European Response/ Corporate/

US Nutrition Retail Retail E-Commerce Manufacturing Consolidated

Fiscal 2010:
Net sales . . . . . . . . . . . . $1,734,860 $212,655 $645,250 $233,972 $ — $2,826,737
Income (loss) from

operations . . . . . . . . . 292,991 10,032 100,865 68,018 (118,129) 353,777
Depreciation and

amortization . . . . . . . 14,578 2,597 13,598 4,698 31,333 66,804
Capital expenditures . . . 1,473 3,427 39,158 36 25,809 69,903

Fiscal 2009:
Net sales . . . . . . . . . . . . $1,557,089 $201,878 $601,574 $221,409 $ — $2,581,950
Income (loss) from

operations . . . . . . . . . 180,660 1,420 89,747 57,442 (65,358) 263,911
Depreciation and

amortization . . . . . . . 14,794 3,007 14,385 5,022 31,680 68,888
Capital expenditures . . . 834 2,501 10,575 4,662 24,803 43,375

Fiscal 2008:
Net sales . . . . . . . . . . . . $1,160,486 $208,014 $600,463 $210,506 $ — $2,179,469
Income (loss) from

operations . . . . . . . . . 158,195 (2,816) 121,941 28,197 (68,905) 236,612
Depreciation and

amortization . . . . . . . 11,655 3,161 12,311 5,254 28,340 60,721
Capital expenditures . . . 3,051 5,684 15,837 2,076 22,449 49,097
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23. Segment Information (Continued)

Net sales by location of customer

2010 2009 2008

United States . . . . . . . . . . . . . . . . . . . . . . . . $1,870,622 $1,745,348 $1,378,845
United Kingdom . . . . . . . . . . . . . . . . . . . . . . 618,085 576,584 572,455
Canada . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100,350 86,071 50,921
Netherlands . . . . . . . . . . . . . . . . . . . . . . . . . 65,591 56,557 59,389
Ireland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24,567 20,844 22,617
Other foreign countries . . . . . . . . . . . . . . . . . 147,522 96,546 95,242

Consolidated net sales . . . . . . . . . . . . . . . . $2,826,737 $2,581,950 $2,179,469

Long-lived assets—Property, plant and equipment, goodwill and other intangible assets

2010 2009

United States . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $635,581 $671,384
United Kingdom . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 217,151 203,489
Netherlands . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16,182 13,997
Ireland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9,893 9,203
Canada . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26,043 25,831
Other foreign countries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16,729 3,151

Consolidated long-lived assets . . . . . . . . . . . . . . . . . . . . . . . $921,579 $927,055

Total assets by segment as of September 30, 2010 and 2009 are as follows:

2010 2009

Wholesale / US Nutrition . . . . . . . . . . . . . . . . . . . . . . . . . $ 917,026 $ 915,783
North American Retail . . . . . . . . . . . . . . . . . . . . . . . . . . . 32,782 28,334
European Retail . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 424,065 403,657
Direct Response / E-Commerce . . . . . . . . . . . . . . . . . . . . 54,404 54,348
Corporate / Manufacturing . . . . . . . . . . . . . . . . . . . . . . . . 772,491 558,099

Consolidated assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . $2,200,768 $1,960,221

Approximately 29%, 29% and 33% of our net sales for the fiscal years ended September 30, 2010,
2009 and 2008, respectively, were denominated in currencies other than U.S. dollars, principally British
pounds, euros and Canadian dollars. A significant weakening of such currencies versus the U.S. dollar
could have a material adverse effect on the Company, as this would result in a decrease in our
consolidated operating results.
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Foreign subsidiaries accounted for the following percentages of assets and total liabilities as of
September 30, 2010 and 2009:

2010 2009

Total Assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26% 26%
Total Liabilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16% 13%

24. Condensed Consolidating Financial Statements of Guarantors of Senior Subordinated Notes

The 71⁄8% Notes are guaranteed by all our domestic subsidiaries. See Note 12—Long-Term Debt,
for additional information regarding the 71⁄8% Notes. Our domestic subsidiaries are wholly-owned
(directly or indirectly) by NBTY, Inc. These guarantees are full, unconditional and joint and several.
The following condensed consolidating financial information presents:

(1) Condensed consolidating balance sheets as of September 30, 2010 and 2009, and statements of
income and statements of cash flows for the fiscal years ended September 30, 2010, 2009 and
2008 of (a) NBTY, Inc., the parent and issuer, (b) the guarantor subsidiaries, (c) the
non-guarantor subsidiaries, and (d) the Company on a consolidated basis, and

(2) Elimination entries necessary to consolidate NBTY, Inc., the parent, with guarantor and
non-guarantor subsidiaries.

The condensed consolidating financial statements are presented using the equity method of
accounting for investments in wholly-owned subsidiaries. Under this method, the investments in
subsidiaries are recorded at cost and adjusted for our share of the subsidiaries’ cumulative results of
operations, capital contributions, distributions and other equity changes. The principal elimination
entries eliminate investments in subsidiaries and intercompany balances and transactions. This financial
information should be read in conjunction with the consolidated financial statements and other notes
related thereto.
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24. Condensed Consolidating Financial Statements of Guarantors of Senior Subordinated Notes
(Continued)

Condensed Consolidating Balance Sheet
As of September 30, 2010

Parent Guarantor Non-Guarantor
Company Subsidiaries Subsidiaries Eliminations Consolidated

Assets
Current assets:

Cash and cash equivalents . . . . . . . . . . . . . $ 281,457 $ — $ 65,026 $ — $ 346,483
Accounts receivable, net . . . . . . . . . . . . . . — 107,007 28,370 — 135,377
Intercompany . . . . . . . . . . . . . . . . . . . . . — 459,164 777,375 (1,236,539) —
Inventories . . . . . . . . . . . . . . . . . . . . . . . — 533,360 135,536 — 668,896
Deferred income taxes . . . . . . . . . . . . . . . — 39,488 642 — 40,130
Other current assets . . . . . . . . . . . . . . . . . — 19,162 47,828 — 66,990

Total current assets . . . . . . . . . . . . . . . . 281,457 1,158,181 1,054,777 (1,236,539) 1,257,876
Property, plant and equipment, net . . . . . . . . . 34,850 231,865 125,184 — 391,899
Goodwill . . . . . . . . . . . . . . . . . . . . . . . . . . — 197,701 137,458 — 335,159
Other intangible assets, net . . . . . . . . . . . . . . — 171,164 23,357 194,521
Other assets . . . . . . . . . . . . . . . . . . . . . . . — 20,376 937 21,313
Intercompany loan receivable . . . . . . . . . . . . . 336,310 40,733 — (377,043) —
Investments in subsidiaries . . . . . . . . . . . . . . 2,388,648 — — (2,388,648) —

Total assets . . . . . . . . . . . . . . . . . . . . . . . $3,041,265 $1,820,020 $1,341,713 $(4,002,230) $2,200,768

Liabilities and Stockholders’ Equity
Current liabilities:

Current portion of long-term debt . . . . . . . . $ 62,658 $ — $ 15,500 $ — $ 78,158
Accounts payable . . . . . . . . . . . . . . . . . . . — 87,725 53,276 — 141,001
Intercompany . . . . . . . . . . . . . . . . . . . . . 1,236,539 — — (1,236,539) —
Accrued expenses and other current liabilities . — 148,313 41,066 — 189,379

Total current liabilities . . . . . . . . . . . . . . 1,299,197 236,038 109,842 (1,236,539) 408,538
Intercompany loan payable . . . . . . . . . . . . . . — — 377,043 (377,043) —
Long-term debt, net of current portion . . . . . . . 317,252 — 23,876 — 341,128
Deferred income taxes . . . . . . . . . . . . . . . . . 33,897 — 4,278 — 38,175
Other liabilities . . . . . . . . . . . . . . . . . . . . . 10,966 3,010 18,998 — 32,974

Total liabilities . . . . . . . . . . . . . . . . . . . 1,661,312 239,048 534,037 (1,613,582) 820,815

Commitments and contingencies
Stockholders’ Equity:

Common stock . . . . . . . . . . . . . . . . . . . . 508 — — — 508
Capital in excess of par . . . . . . . . . . . . . . . 186,248 352,016 301,271 (653,287) 186,248
Retained earnings . . . . . . . . . . . . . . . . . . 1,198,467 1,228,956 513,456 (1,742,412) 1,198,467
Accumulated other comprehensive income . . . (5,270) — (7,051) 7,051 (5,270)

Total stockholders’ equity . . . . . . . . . . . . 1,379,953 1,580,972 807,676 (2,388,648) 1,379,953

Total liabilities and stockholders’ equity . . . $3,041,265 $1,820,020 $1,341,713 $(4,002,230) $2,200,768
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Condensed Consolidating Balance Sheet
As of September 30, 2009

Parent Guarantor Non-Guarantor
Company Subsidiaries Subsidiaries Eliminations Consolidated

Assets
Current assets:

Cash and cash equivalents . . . . . . . . . . . . . $ 46,169 $ — $ 59,832 $ — $ 106,001
Accounts receivable, net . . . . . . . . . . . . . . — 132,762 23,101 — 155,863
Intercompany . . . . . . . . . . . . . . . . . . . . . — 141,489 744,496 (885,985) —
Inventories . . . . . . . . . . . . . . . . . . . . . . . — 530,218 128,316 — 658,534
Deferred income taxes . . . . . . . . . . . . . . . — 24,124 4,030 — 28,154
Other current assets . . . . . . . . . . . . . . . . . — 20,910 29,089 — 49,999

Total current assets . . . . . . . . . . . . . . . . 46,169 849,503 988,864 (885,985) 998,551
Property, plant and equipment, net . . . . . . . . . 39,246 245,415 89,156 — 373,817
Goodwill . . . . . . . . . . . . . . . . . . . . . . . . . . — 197,701 141,398 — 339,099
Other intangible assets, net . . . . . . . . . . . . . . — 189,022 25,117 — 214,139
Other assets . . . . . . . . . . . . . . . . . . . . . . . — 21,403 13,212 — 34,615
Intercompany loan receivable . . . . . . . . . . . . . 340,710 40,733 — (381,443) —
Investments in subsidiaries . . . . . . . . . . . . . . 2,082,257 — — (2,082,257) —

Total assets . . . . . . . . . . . . . . . . . . . . . . . $2,508,382 $1,543,777 $1,257,747 $(3,349,685) $1,960,221

Liabilities and Stockholders’ Equity
Current liabilities:

Current portion of long-term debt . . . . . . . . $ 38,138 $ 115 $ 640 $ — $ 38,893
Accounts payable . . . . . . . . . . . . . . . . . . . — 90,835 37,650 — 128,485
Intercompany . . . . . . . . . . . . . . . . . . . . . 885,985 — — (885,985) —
Accrued expenses and other current liabilities . — 114,851 41,883 — 156,734

Total current liabilities . . . . . . . . . . . . . . 924,123 205,801 80,173 (885,985) 324,112
Intercompany loan payable . . . . . . . . . . . . . . — — 381,443 (381,443) —
Long-term debt, net of current portion . . . . . . . 398,411 — 39,218 — 437,629
Deferred income taxes . . . . . . . . . . . . . . . . . 35,959 — 463 — 36,422
Other liabilities . . . . . . . . . . . . . . . . . . . . . 22,064 2,602 9,567 — 34,233

Total liabilities . . . . . . . . . . . . . . . . . . . 1,380,557 208,403 510,864 (1,267,428) 832,396

Commitments and contingencies
Stockholders’ Equity:

Common stock . . . . . . . . . . . . . . . . . . . . 495 — — — 495
Capital in excess of par . . . . . . . . . . . . . . . 145,885 352,019 301,269 (653,288) 145,885
Retained earnings . . . . . . . . . . . . . . . . . . 984,797 983,355 450,168 (1,433,523) 984,797
Accumulated other comprehensive income . . . (3,352) — (4,554) 4,554 (3,352)

Total stockholders’ equity . . . . . . . . . . . . 1,127,825 1,335,374 746,883 (2,082,257) 1,127,825

Total liabilities and stockholders’ equity . . . $2,508,382 $1,543,777 $1,257,747 $(3,349,685) $1,960,221
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Condensed Consolidating Statement of Income
Year Ended September 30, 2010

Parent Guarantor Non-Guarantor
Company Subsidiaries Subsidiaries Eliminations Consolidated

Net sales . . . . . . . . . . . . . . . . . . . . . $ — $2,067,065 $833,395 $ (73,723) $2,826,737

Costs and expenses:
Cost of sales . . . . . . . . . . . . . . . . — 1,225,826 369,452 (73,723) 1,521,555
Advertising, promotion and catalog — 112,827 24,729 — 137,556
Selling, general and administrative . 74,129 355,011 338,806 — 767,946
Merger expenses . . . . . . . . . . . . . . 45,903 45,903

120,032 1,693,664 732,987 (73,723) 2,472,960

Income from operations . . . . . . . . . . (120,032) 373,401 100,408 — 353,777

Other income (expense):
Equity in income of subsidiaries . . 308,889 — — (308,889) —
Intercompany interest . . . . . . . . . . 8,754 — (8,754) — —
Interest . . . . . . . . . . . . . . . . . . . . (29,388) — (807) — (30,195)
Miscellaneous, net . . . . . . . . . . . . 123 4,445 (435) — 4,133

288,378 4,445 (9,996) (308,889) (26,062)

Income before provision for income
taxes . . . . . . . . . . . . . . . . . . . . . . 168,346 377,846 90,412 (308,889) 327,715

(Benefit) provision for income taxes . (45,324) 132,245 27,124 — 114,045

Net income . . . . . . . . . . . . . . . . . . . $ 213,670 $ 245,601 $ 63,288 $(308,889) $ 213,670
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24. Condensed Consolidating Financial Statements of Guarantors of Senior Subordinated Notes
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Condensed Consolidating Statement of Income
Year Ended September 30, 2009

Parent Guarantor Non-Guarantor
Company Subsidiaries Subsidiaries Eliminations Consolidated

Net sales . . . . . . . . . . . . . . . . . . . . . $ — $1,902,258 $757,672 $ (77,980) $2,581,950

Costs and expenses:
Cost of sales . . . . . . . . . . . . . . . . . — 1,197,482 338,935 (77,980) 1,458,437
Advertising, promotion and catalog . — 90,075 20,023 — 110,098
Selling, general and administrative . 77,600 342,341 317,845 — 737,786
IT project termination costs . . . . . . — 9,418 2,300 — 11,718

77,600 1,639,316 679,103 (77,980) 2,318,039

Income from operations . . . . . . . . . . (77,600) 262,942 78,569 — 263,911

Other income (expense):
Equity in income of subsidiaries . . . 211,791 — — (211,791) —
Intercompany interest . . . . . . . . . . 18,805 — (18,805) — —
Interest . . . . . . . . . . . . . . . . . . . . . (33,060) (2) (1,820) — (34,882)
Miscellaneous, net . . . . . . . . . . . . . (480) (495) 914 — (61)

197,056 (497) (19,711) (211,791) (34,943)

Income before provision for income
taxes . . . . . . . . . . . . . . . . . . . . . . . 119,456 262,445 58,858 (211,791) 228,968

(Benefit) provision for income taxes . . (26,273) 91,855 17,657 — 83,239

Net income . . . . . . . . . . . . . . . . . . . . $145,729 $ 170,590 $ 41,201 $(211,791) $ 145,729
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Condensed Consolidating Statement of Income
Year Ended September 30, 2008

Parent Guarantor Non-Guarantor
Company Subsidiaries Subsidiaries Eliminations Consolidated

Net sales . . . . . . . . . . . . . . . . . . . . . $ — $1,466,347 $780,232 $ (67,110) $2,179,469

Costs and expenses:
Cost of sales . . . . . . . . . . . . . . . . — 841,935 327,344 (67,110) 1,102,169
Advertising, promotion and catalog — 116,358 24,121 — 140,479
Selling, general and administrative . 107,111 283,123 309,975 — 700,209

107,111 1,241,416 661,440 (67,110) 1,942,857

Income from operations . . . . . . . . . . (107,111) 224,931 118,792 — 236,612

Other income (expense):
Equity in income of subsidiaries . . 214,229 — — (214,229) —
Intercompany interest . . . . . . . . . . 31,042 — (31,042) — —
Interest . . . . . . . . . . . . . . . . . . . . (17,409) (2) (1,228) — (18,639)
Miscellaneous, net . . . . . . . . . . . . 1,924 6,805 4,338 — 13,067

229,786 6,803 (27,932) (214,229) (5,572)

Income before provision for income
taxes . . . . . . . . . . . . . . . . . . . . . . 122,675 231,734 90,860 (214,229) 231,040

(Benefit) provision for income taxes . (30,476) 81,107 27,258 — 77,889

Net income . . . . . . . . . . . . . . . . . . . $ 153,151 $ 150,627 $ 63,602 $(214,229) $ 153,151
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24. Condensed Consolidating Financial Statements of Guarantors of Senior Subordinated Notes
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Condensed Consolidating Statement of Cash Flows
Fiscal Year Ended September 30, 2010

Parent Guarantor Non-Guarantor
Company Subsidiaries Subsidiaries Eliminations Consolidated

Cash flows from operating activities:
Net income . . . . . . . . . . . . . . . . . . . . . . . . . $ 213,670 $ 245,601 $ 63,288 $(308,889) $213,670
Adjustments to reconcile net income to net cash

and cash equivalents provided by operating
activities:
Equity in earnings of subsidiaries . . . . . . . . . . (308,889) — — 308,889 —
Impairments and disposals of assets, net . . . . . — 10,033 1,292 — 11,325
Depreciation and amortization . . . . . . . . . . . . 4,909 44,872 17,023 — 66,804
Foreign currency transaction loss . . . . . . . . . . 1,234 — (109) — 1,125
Stock-based compensation . . . . . . . . . . . . . . 21,865 617 627 — 23,109
Amortization of deferred charges . . . . . . . . . . 1,412 — — — 1,412
Allowance for doubtful accounts . . . . . . . . . . — 1,256 — — 1,256
Inventory reserves . . . . . . . . . . . . . . . . . . . . — 934 — — 934
Deferred income taxes . . . . . . . . . . . . . . . . . — (17,751) 4,751 — (13,000)
Excess income tax benefit from exercise of stock

options . . . . . . . . . . . . . . . . . . . . . . . . . (6,646) — — — (6,646)
Changes in operating assets and liabilities, net of

acquisition:
Accounts receivable . . . . . . . . . . . . . . . . . — 21,759 (367) — 21,392
Inventories . . . . . . . . . . . . . . . . . . . . . . . — (5,106) (6,291) — (11,397)
Other assets . . . . . . . . . . . . . . . . . . . . . . — 2,890 (4,015) — (1,125)
Accounts payable . . . . . . . . . . . . . . . . . . . — (4,959) 15,707 — 10,748
Accrued expenses and other liabilities . . . . . . — 39,131 13,014 — 52,145

Net cash (used in) provided by operating
activities . . . . . . . . . . . . . . . . . . . . . (72,445) 339,277 104,920 — 371,752

Cash flows from investing activities:
Intercompany accounts . . . . . . . . . . . . . . . . . . 353,896 (317,852) (36,044) —
Purchase of property, plant and equipment . . . . . (1,829) (21,279) (46,795) — (69,903)
Proceeds from sale of investments . . . . . . . . . . . 2,000 — — — 2,000
Cash paid for acquisitions, net of cash acquired . . — — (14,200) — (14,200)

Net cash provided by (used in) investing
activities . . . . . . . . . . . . . . . . . . . . . 354,067 (339,131) (97,039) — (82,103)

Cash flows from financing activities:
Principal payments under long-term debt

agreements and capital leases . . . . . . . . . . . . (56,264) (146) (747) — (57,157)
Termination of interest rate swaps . . . . . . . . . . . (5,813) — — — (5,813)
Payments for financing fees . . . . . . . . . . . . . . . (1,523) — — — (1,523)
Excess income tax benefit from exercise of stock

options . . . . . . . . . . . . . . . . . . . . . . . . . . 6,646 — — — 6,646
Proceeds from stock options exercised . . . . . . . . 10,620 — — — 10,620

Net cash used in financing activities . . . . . (46,334) (146) (747) — (47,227)

Effect of exchange rate changes on cash and cash
equivalents . . . . . . . . . . . . . . . . . . . . . . . . . — — (1,940) — (1,940)

Net (decrease) increase in cash and cash equivalents . 235,288 — 5,194 — 240,482

Cash and cash equivalents at beginning of year . . . . 46,169 — 59,832 — 106,001

Cash and cash equivalents at end of year . . . . . . . . $ 281,457 $ — $ 65,026 $ — $346,483
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Condensed Consolidating Statement of Cash Flows
Fiscal Year Ended September 30, 2009

Parent Guarantor Non-Guarantor
Company Subsidiaries Subsidiaries Eliminations Consolidated

Cash flows from operating activities:
Net income . . . . . . . . . . . . . . . . . . . . . . . . . $ 145,729 $ 170,590 $ 41,201 $(211,791) $ 145,729
Adjustments to reconcile net income to net cash

and cash equivalents provided by operating
activities:
Equity in earnings of subsidiaries . . . . . . . . . . (211,791) — — 211,791 —
Impairments and disposals of assets, net . . . . . 122 13,411 496 — 14,029
Depreciation and amortization . . . . . . . . . . . . 3,771 47,661 17,456 — 68,888
Foreign currency transaction loss . . . . . . . . . . 2,698 821 1,033 — 4,552
Stock-based compensation . . . . . . . . . . . . . . 2,988 142 266 — 3,396
Amortization of deferred charges . . . . . . . . . . 1,270 — — — 1,270
Allowance for doubtful accounts . . . . . . . . . . — (2,917) 563 — (2,354)
Inventory reserves . . . . . . . . . . . . . . . . . . . . — 6,889 — — 6,889
Deferred income taxes . . . . . . . . . . . . . . . . . — 7,325 (330) — 6,995
Excess income tax benefit from exercise of stock

options . . . . . . . . . . . . . . . . . . . . . . . . . (55) — — — (55)
Changes in operating assets and liabilities, net of

acquisition:
Accounts receivable . . . . . . . . . . . . . . . . . — (28,415) (3,953) — (32,368)
Inventories . . . . . . . . . . . . . . . . . . . . . . . — (62,536) (25,812) — (88,348)
Other assets . . . . . . . . . . . . . . . . . . . . . . — 4,548 (3,293) — 1,255
Accounts payable . . . . . . . . . . . . . . . . . . . — 14,756 2,996 — 17,752
Accrued expenses and other liabilities . . . . . . — (9,621) (1,072) — (10,693)

Net cash (used in) provided by operating
activities . . . . . . . . . . . . . . . . . . . . . (55,268) 162,654 29,551 — 136,937

Cash flows from investing activities:
Intercompany accounts . . . . . . . . . . . . . . . . . . 134,115 (134,318) 203 —
Purchase of property, plant and equipment . . . . . (4,951) (28,503) (9,921) (43,375)
Escros refund, net of purchase price adjustments . 11,904 — 1,479 — 13,383
Proceeds from sale of assets . . . . . . . . . . . . . . . — 2,000 — — 2,000

Net cash provided by (used in) investing
activities . . . . . . . . . . . . . . . . . . . . . 141,068 (160,821) (8,239) — (27,992)

Cash flows from financing activities:
Proceeds from borrowings under the Revolving

Credit Facility . . . . . . . . . . . . . . . . . . . . . . 95,000 — — — 95,000
Principal payments under the Revolving Credit

Facility . . . . . . . . . . . . . . . . . . . . . . . . . . . (155,000) — — — (155,000)
Principal payments under long-term debt

agreements and capital leases . . . . . . . . . . . . (30,794) (1,833) (590) — (33,217)
Excess income tax benefit from exercise of stock

options . . . . . . . . . . . . . . . . . . . . . . . . . . 55 — — — 55
Proceeds from stock options exercised . . . . . . . . 1,446 — — — 1,446

Net cash used in financing activities . . . . . (89,293) (1,833) (590) — (91,716)

Effect of exchange rate changes on cash and cash
equivalents . . . . . . . . . . . . . . . . . . . . . . . . . — — (1,408) — (1,408)

Net (decrease) increase in cash and cash equivalents . (3,493) — 19,314 — 15,821

Cash and cash equivalents at beginning of year . . . . 49,662 — 40,518 — 90,180

Cash and cash equivalents at end of year . . . . . . . . $ 46,169 $ — $ 59,832 $ — $ 106,001
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Condensed Consolidating Statement of Cash Flows
Fiscal Year Ended September 30, 2008

Parent Guarantor Non-Guarantor
Company Subsidiaries Subsidiaries Eliminations Consolidated

Cash flows from operating activities:
Net income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 153,151 $ 150,627 $ 63,602 $(214,229) $ 153,151
Adjustments to reconcile net income to net cash and cash

equivalents provided by operating activities:
Equity in earnings of subsidiaries . . . . . . . . . . . . . . (214,229) — — 214,229 —
Impairments and disposals of assets, net . . . . . . . . . . 285 1,184 (149) — 1,320
Depreciation and amortization . . . . . . . . . . . . . . . . 4,774 41,876 14,071 — 60,721
Foreign currency transaction (gain)/ loss . . . . . . . . . . (2,082) (884) 1,032 — (1,934)
Stock-based compensation . . . . . . . . . . . . . . . . . . . 1,500 252 145 — 1,897
Amortization of deferred charges . . . . . . . . . . . . . . 874 — — — 874
Allowance for doubtful accounts . . . . . . . . . . . . . . . — 2,125 15 — 2,140
Inventory reserves . . . . . . . . . . . . . . . . . . . . . . . — 8,336 (223) — 8,113
Deferred income taxes . . . . . . . . . . . . . . . . . . . . . — 7,467 230 — 7,697
Excess income tax benefit from exercise of stock options (1,002) — — — (1,002)
Changes in operating assets and liabilities, net of

acquisition:
Accounts receivable . . . . . . . . . . . . . . . . . . . . . — (10,060) (1,559) — (11,619)
Inventories . . . . . . . . . . . . . . . . . . . . . . . . . . — (84,115) 7,088 — (77,027)
Other assets . . . . . . . . . . . . . . . . . . . . . . . . . . — (899) (1,918) — (2,817)
Accounts payable . . . . . . . . . . . . . . . . . . . . . . . — 14,364 (9,978) — 4,386
Accrued expenses and other liabilities . . . . . . . . . . — 30,020 1,485 — 31,505

Net cash (used in) provided by operating activities . (56,729) 160,293 73,841 — 177,405

Cash flows from investing activities:
Intercompany accounts . . . . . . . . . . . . . . . . . . . . . . 191,733 (129,074) (62,659) — —
Purchase of property, plant and equipment . . . . . . . . . . (7,261) (27,325) (14,511) — (49,097)
Purchase of available-for-sale marketable securities . . . . . (365,021) — — — (365,021)
Proceeds from sale of available-for-sale marketable

securities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 480,113 — 3,043 — 483,156
Cash paid for acquisitions, net of cash acquired . . . . . . . (371,929) — (22,603) — (394,532)
Cash paid for customer lists . . . . . . . . . . . . . . . . . . . (5,072) — — — (5,072)
Acquisition working capital escrow . . . . . . . . . . . . . . . (15,000) — — — (15,000)

Net cash used in investing activities . . . . . . . . . . (92,437) (156,399) (96,730) — (345,566)

Cash flows from financing activities:
Proceeds from term loan . . . . . . . . . . . . . . . . . . . . . 300,000 — — — 300,000
Proceeds from borrowings under the Revolving Credit

Facility . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 385,000 — — — 385,000
Principal payments under the Revolving Credit Facility . . . (325,000) — — — (325,000)
Principal payments under long-term debt agreements and

capital leases . . . . . . . . . . . . . . . . . . . . . . . . . . . (828) (1,973) (15) — (2,816)
Payments for financing fees . . . . . . . . . . . . . . . . . . . (2,478) — — — (2,478)
Excess income tax benefit from exercise of stock options . 1,002 — — — 1,002
Proceeds from stock options exercised . . . . . . . . . . . . . 7,325 — — — 7,325
Purchase of treasury stock (subsequently retired) . . . . . . (188,432) — — — (188,432)

Net cash provided by (used in) financing activities . 176,589 (1,973) (15) — 174,601

Effect of exchange rate changes on cash and cash
equivalents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . — (1,921) (7,241) — (9,162)

Net increase (decrease) in cash and cash equivalents . . . . . 27,423 — (30,145) — (2,722)

Cash and cash equivalents at beginning of year . . . . . . . . . 22,239 — 70,663 — 92,902

Cash and cash equivalents at end of year . . . . . . . . . . . . $ 49,662 $ — $ 40,518 $ — $ 90,180
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25. Subsequent Event—Carlyle

On October 1, 2010 an affiliate of Carlyle completed its Acquisition of NBTY for $55.00 per share
of NBTY’s common stock, or approximately $3,570,191 plus the assumption of $419,286 of debt and
net of cash acquired of $346,483 for a total purchase price of approximately $3,642,994. The purchase
price was funded through the net proceeds from a new $1,750,000 senior secured credit facility, the
issuance of $650,000 senior unsecured notes and a cash equity contribution from an affiliate of Carlyle.

In connection with the Acquisition, the following transactions occurred:

• investment funds affiliated with Carlyle and certain co-investors capitalized Alphabet Holding
Company, Inc. (‘‘Holdings’’) with an aggregate equity contribution of $1,550,000;

• Alphabet Merger Sub, Inc. (‘‘Merger Sub’’), a subsidiary of Holdings formed solely for the
purpose of completing the Acquisition, issued $650,000 aggregate principal amount of 9% senior
notes due 2018 and entered into senior secured credit facilities consisting of (1) senior secured
term loan facilities of $1,750,000 and (2) a senior secured revolving credit facility with
commitments of $250,000;

• the merger (the ‘‘Merger’’) of Merger Sub with and into NBTY, with NBTY surviving such
merger, became effective;

• at the effective time of the Merger, each share of NBTY’s common stock outstanding and each
restricted stock unit outstanding immediately prior to the effective time of the Merger was
cancelled and converted into the right to receive $55.00 per share in cash, without interest, less
applicable withholding tax;

• at the effective time of the Merger, each outstanding and unexercised option to purchase shares
of NBTY’s common stock, whether or not then vested, was cancelled and entitled the holder
thereof to receive a cash amount equal to the excess of $55.00 over the per-share exercise price
of such option, without interest, less applicable withholding tax;

• NBTY’s existing 71⁄8% senior subordinated notes due 2015 were satisfied and discharged and
certain indebtedness of NBTY was repaid, including its existing credit facilities, its multi-
currency term loan facility and mortgage; and

• approximately $180,159 of fees and expenses were incurred related to the foregoing, of which
$27,780 were incurred by NBTY and $152,379 were incurred by Merger Sub. Financing related
fees included in the above of $1,523 were capitalized by NBTY and $111,427 were capitalized by
Merger Sub.

We refer to the Merger, the Acquisition, the equity contribution to Holdings, the borrowings under
our new senior secured credit facilities, the issuance of the 9% senior subordinated notes and the other
transactions described above as the ‘‘Transactions.’’

The allocation of the purchase price to the fair market value of the tangible and intangible assets
and liabilities of NBTY is based on preliminary estimates. The valuation studies necessary to determine
the fair market value of the assets and liabilities to be acquired and the related allocations of purchase
price are not final. A final determination of fair values will be based on the actual net tangible and
intangible assets that existed as of the closing date of the Transactions. The final purchase price
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25. Subsequent Event—Carlyle (Continued)

allocation will be based, in part, on third party appraisals and may be different than that reflected in
the purchase price allocation below and this difference may be material.

The following provides a preliminary allocation of the purchase price of the Acquisition:

Cash consideration . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $3,570,191

Allocated to:
Cash and cash equivalents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 346,483
Accounts receivable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135,377
Inventories . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 785,847
Prepaids and other current assets . . . . . . . . . . . . . . . . . . . . . . . . . . . 66,213
Property, plant, and equipment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 459,238
Intangibles . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,895,000
Other assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18,404
Accounts payable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (141,001)
Accrued expenses and other current liabilities . . . . . . . . . . . . . . . . . . (194,472)
Deferred income taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (675,678)
Other liabilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (14,329)
Debt and Capital leases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (428,170)

Preliminary net assets acquired . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $2,252,912

Preliminary goodwill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $1,317,279

The preliminary estimate of fair value of property, plant and equipment acquired (as of the date of
acquisition) was as follows:

Estimated Useful life
Fair Value (years)

Land . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 37,319
Building and leasehold improvements . . . . . . . . . . . . . . . . . . . 214,203 4 - 40
Machinery and equipment . . . . . . . . . . . . . . . . . . . . . . . . . . . 114,337 3 - 13
Furniture and fixtures . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56,791 3 - 10
Computer equipment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17,979 3 - 5
Transportation equipment . . . . . . . . . . . . . . . . . . . . . . . . . . . 6,368 3 - 4
Construction in progress . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12,241

Total property, plant and equipment . . . . . . . . . . . . . . . . . . $459,238
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The fair value of identifiable intangible assets acquired (as of the date of acquisition) was as
follows:

Estimated Amortization
Fair Value period (years)

Definite lived intangible assets:
Brands and customer relationships . . . . . . . . . . . . . . . . . . $ 915,000 12 - 30
Trademarks and other . . . . . . . . . . . . . . . . . . . . . . . . . . . 195,000 25

1,110,000
Indefinite lived intangible assets:
Trademarks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 785,000

Total intangible assets . . . . . . . . . . . . . . . . . . . . . . . . . $1,895,000

The following unaudited pro forma financial information presents a summary of our consolidated
net sales and net income for the year ended September 30, 2010, assuming that the Acquisition had
taken place on October 1, 2009:

2010
Pro Forma

Net sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $2,826,737

Net income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 22,825

The following table presents the long-term debt outstanding of NBTY immediately following
completion of the Transactions:

Senior Credit Facility:
Term loan A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 250,000
Term loan B . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,500,000
$250 million Revolving Credit Facility . . . . . . . . . . . . . . . . . . . . . . . . —

Senior Unsecured Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 650,000
Capital lease obligations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 374

Total debt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,400,374
Less: current portion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17,874

Long-term debt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $2,382,500

New senior secured credit facilities

On October 1, 2010, we entered into our new senior secured credit facilities consisting of a
$250,000 revolving credit facility, a $250,000 term loan A and a $1,500,000 term loan B. The term loan
facilities were used to fund, in part, the Transactions. The revolving portion of our new senior secured
credit facilities was undrawn at the closing of the Transactions. We intend to fund working capital and
general corporate purposes, including permitted acquisitions and other investments, with cash flows
from operations as well as borrowings under our revolving credit facility.
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Borrowings will bear interest at a floating rate which can be, at our option, either (i) Eurodollar
rate plus an applicable margin or, (ii) base rate plus an applicable margin, in each case, subject to a
Eurodollar rate floor of 1.75% or a base rate floor of 2.75%, as applicable. The applicable margin for
the term loan B credit facility is 4.50% per annum for Eurodollar loans and 3.50% per annum for base
rate loans. The applicable margin for the term loan A credit facility and the revolving credit facility is
4.25% per annum for Eurodollar rate and 3.25% per annum for base rate.

The following fees are applicable under the revolving credit facility: (i) an unused line fee of
0.50% per annum, based on the unused portion of the revolving credit facility; (ii) a letter of credit
participation fee on the aggregate stated amount of each letter of credit available to be drawn equal to
the applicable margin for Eurodollar rate loans; (iii) a letter of credit fronting fee equal to 0.25% per
annum on the daily amount of each letter of credit available to be drawn; and (iv) certain other
customary fees and expenses of our letter of credit issuers.

The revolving credit facility matures five years after the closing date, term loan A matures five and
one-half years after the closing date, and term loan B matures seven years after the closing date.

Commencing with the third quarter ending after closing, term loan A will amortize (i) for the first
eight quarters, in quarterly installments of 1.25% of the original principal amount thereof and
(ii) thereafter in quarterly installments equal to 5.00% of the original principal amount thereof with the
balance due at final maturity. Commencing with the second quarter ending after closing, term loan B
will amortize in equal quarterly installments in an amount equal to 1.00% per annum of the original
principal amount thereof, with the balance due at final maturity. We may voluntarily prepay loans or
reduce commitments under our senior secured credit facilities, in whole or in part, subject to minimum
amounts, with prior notice but without premium or penalty, except that certain refinancings of the term
loan B credit facility within one year after the closing date will be subject to a prepayment premium of
1.0%.

We must prepay the term loan A and term loan B with the net cash proceeds of asset sales,
casualty and condemnation events, the incurrence or issuance of indebtedness (other than indebtedness
permitted to be incurred under our new senior secured credit facilities unless specifically incurred to
refinance a portion of our new senior secured credit facilities) and 50% of excess cash flow (such
percentage to be subject to reduction based on achievement of specified senior secured leverage ratios),
in each case, subject to certain reinvestment rights and other exceptions. We are also required to make
prepayments under our revolving credit facility at any time when, and to the extent that, the aggregate
amount of the outstanding loans and letters of credit under the revolving credit facility exceeds the
aggregate amount of commitments in respect of the revolving credit facility.

Our obligations under our new senior secured credit facilities are guaranteed by Holdings and each
of our current and future direct and indirect subsidiaries other than (i) foreign subsidiaries,
(ii) unrestricted subsidiaries, (iii) non-wholly owned subsidiaries, (iv) certain receivables financing
subsidiaries, (v) certain immaterial subsidiaries and (vi) certain holding companies of foreign
subsidiaries, and will be secured by a first lien on substantially all of their assets, including capital stock
of subsidiaries (subject to certain exceptions).

Our new senior secured credit facilities contain customary negative covenants, including, but not
limited to, restrictions on our and our restricted subsidiaries’ ability to merge and consolidate with
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other companies, incur indebtedness, grant liens or security interests on assets, make acquisitions, loans,
advances or investments, pay dividends, sell or otherwise transfer assets, optionally prepay or modify
terms of certain junior indebtedness, enter into transactions with affiliates, amend organizational
documents, or change our line of business or fiscal year. Our new senior secured credit facilities
require the maintenance of a minimum interest coverage ratio and a maximum total senior secured
leverage ratio on a quarterly basis, both of which are calculated with respect to Consolidated EBITDA,
as defined therein. Our new senior secured credit facilities also impose an annual cap on capital
expenditures (subject to certain exceptions and the ability to rollover unused amounts).

Our new senior secured credit facilities provide that, upon the occurrence of certain events of
default, our obligations thereunder may be accelerated and the lending commitments terminated. Such
events of default include payment defaults to the lenders, material inaccuracies of representations and
warranties, covenant defaults, cross-defaults to other material indebtedness, including the notes being
offered hereby, voluntary and involuntary bankruptcy proceedings, material money judgments, material
ERISA/pension plan events, certain change of control events and other customary events of default.

New senior subordinated notes

On October 1, 2010, we issued $650,000 senior subordinated notes bearing interest at 9% in a
private placement offering. The notes are senior unsecured obligations and will mature on October 1,
2018. Interest on the notes will be paid on April 1 and October 1 of each year, commencing April 1,
2011.

On and after October 1, 2014, we may redeem the notes, at our option, in whole at any time or in
part from time to time, at the following redemption prices (expressed as a percentage of principal
amount), plus accrued and unpaid interest and additional interest, if any, to the redemption date
(subject to the right of holders of record on the relevant record date to receive interest due on the
relevant interest payment date), if redeemed during the 12-month period commencing on October 1 of
the years set forth below:

Period Redemption Price

2014 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 104.50%
2015 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 102.25%
2016 and thereafter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100.00%

In addition, at any time prior to October 1, 2014, we may redeem the notes at our option, in
whole at any time or in part from time to time, at a redemption price equal to 100% of the principal
amount of the notes redeemed plus the Applicable Premium (as defined in the indenture governing the
Notes) as of, and accrued and unpaid interest and additional interest, if any, to the applicable
redemption date (subject to the right of holders of record on the relevant record date to receive
interest due on the relevant interest payment date).
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The notes are jointly and severally irrevocably and unconditionally guaranteed by each of our
subsidiaries that is a guarantor under the Credit Agreement and subordinated and uncollateralized in
right of payment of all indebtedness of the Company, except any future subordinated indebtedness. The
notes contain customary negative covenants including, but not limited to, restrictions on our and our
restricted subsidiaries’ ability to merge and consolidate with other companies, incur indebtedness, grant
liens or security interests on assets, make acquisitions, loans, advances or investments, or pay dividends.

Required principal payments of long-term debt for each of the five succeeding fiscal years ending
September 30, and thereafter are as follows:

2011 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 18,303
2012 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27,500
2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46,250
2014 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 65,000
2015 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 65,000
Thereafter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,178,750

$2,400,803

26. Quarterly Results of Operations (Unaudited)

The following is a summary of the unaudited quarterly results of operations for fiscal 2010 and
2009 (amounts may not equal fiscal year totals due to rounding):

Quarter ended

December 31, March 31, June 30, September 30,
Fiscal 2010: 2009 2010 2010 2010

Net sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $751,151 $705,160 $695,856 $674,570
Gross profit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 339,703 324,492 332,501 308,486
Income before income taxes . . . . . . . . . . . . . . . . . . . 115,929 72,136 96,136 43,515
Net income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75,586 46,656 66,183 25,245
Net income per basic share . . . . . . . . . . . . . . . . . . . $ 1.21 $ .74 $ 1.04 $ .40
Net income per diluted share . . . . . . . . . . . . . . . . . . $ 1.18 $ .73 $ 1.03 $ .39

Quarter ended

December 31, March 31, June 30, September 30,
Fiscal 2009: 2008 2009 2009 2009

Net sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $660,552 $595,553 $651,707 $674,137
Gross profit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 272,049 251,909 292,467 307,086
Income before income taxes . . . . . . . . . . . . . . . . . . . 21,088 35,615 71,146 101,119
Net income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13,475 23,070 45,917 63,266
Net income per basic share . . . . . . . . . . . . . . . . . . . $ .22 $ .37 $ .74 $ 1.02
Net income per diluted share . . . . . . . . . . . . . . . . . . $ .21 $ .37 $ .73 $ 1.00
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NBTY, INC.
Valuation and Qualifying Accounts

For the years ended September 30, 2010, 2009 and 2008
(in thousands)

Column A Column B Column C Column D Column E

Additions

Balance at Charged to Charged to Balance at
beginning costs and other end of

Description of period expenses accounts Deductions period

Fiscal year ended September 30, 2010:
Inventory reserves . . . . . . . . . . . . . . . . . . . . . $24,097 $ 934 $ — $ — $25,031
Allowance for doubtful accounts . . . . . . . . . . . $ 3,723 $ 1,256 $822 $ (226)(a) $ 5,575
Promotional program incentive allowance . . . . $49,071 $245,715 $(237,818) $56,968
Allowance for sales returns . . . . . . . . . . . . . . . $11,707 $ 25,203 $ (27,453)(b) $ 9,457
Valuation allowance for deferred tax assets . . . $13,063 $ 1,897 $ — $ (342) $14,618

Fiscal year ended September 30, 2009:
Inventory reserves . . . . . . . . . . . . . . . . . . . . . $17,208 $ 6,889 $ — $ — $24,097
Allowance for doubtful accounts . . . . . . . . . . . $ 9,768 $ (2,354) $ — $ (3,691)(a) $ 3,723
Promotional program incentive allowance . . . . $43,902 $200,839 $ — $(195,670) $49,071
Allowance for sales returns . . . . . . . . . . . . . . . $ 8,904 $ 31,514 $ — $ (28,711)(b) $11,707
Valuation allowance for deferred tax assets . . . $ 8,400 $ 4,521 $354 $ (212) $13,063

Fiscal year ended September 30, 2008:
Inventory reserves . . . . . . . . . . . . . . . . . . . . . $14,136 $ 8,113 $ — $ (5,041) $17,208
Allowance for doubtful accounts . . . . . . . . . . . $ 7,617 $ 2,140 $ 11 $ —(a) $ 9,768
Promotional program incentive allowance . . . . $27,429 $157,440 $ — $(140,967) $43,902
Allowance for sales returns . . . . . . . . . . . . . . . $ 8,499 $ 21,506 $ — $ (21,101)(b) $ 8,904
Valuation allowance for deferred tax assets . . . $ 6,735 $ 1,665 $ — $ — $ 8,400

(a) Uncollectible accounts written off.

(b) Represents actual product returns.

S-1



 

EXHIBIT 3.1 

 
AMENDED AND RESTATED  

CERTIFICATE OF INCORPORATION 

of 

NBTY, INC. 

  FIRST:  The name of the corporation (hereinafter sometimes referred to as the 

“Corporation”) is: 

NBTY, Inc. 

  SECOND:  The address of the registered office of the Corporation in the State of 

Delaware is 1209 Orange Street, New Castle County, Wilmington, Delaware 19801.  The name 

of its registered agent at such address is The Corporation Trust Company. 

  THIRD:  The purpose of the Corporation is to engage in any lawful act or activity 

for which corporations may be organized under the General Corporation Law of the State of 

Delaware (the “DGCL”). 

  FOURTH:  The aggregate number of all classes of shares of capital stock which 

the Corporation shall have the authority to issue is one thousand (1,000) shares of common 

stock, with a par value of $0.01 per share (the “Common Stock”). 

  FIFTH:  The rights, preferences, privileges and restrictions granted or imposed 

upon the Common Stock are as follows: 

   1.  Dividends.  The holders of the Common Stock shall be entitled to the 
payment of dividends when and as declared by the board of directors of the Corporation 
(the “Board”) out of funds legally available therefor and to receive other distributions 
from the Corporation, including distributions of contributed capital, when and as 
declared by the Board.  Any dividends declared by the Board to the holders of the then 
outstanding Common Stock shall be paid to the holders thereof pro rata in accordance 
with the number of shares of Common Stock held by each such holder as of the record 
date of such dividend. 



   2.  Liquidation, Dissolution or Winding Up.  In the event of any 
liquidation, dissolution or winding up of the Corporation, whether voluntary or 
involuntary, the funds and assets of the Corporation that may be legally distributed to 
the Corporation’s stockholders shall be distributed among the holders of the then 
outstanding Common Stock pro rata, in accordance with the number of shares of 
Common Stock held by each such holder. 

   3.  Voting.  Each holder of Common Stock shall have full voting rights 
and powers equal to the voting rights and powers of each other holder of Common 
Stock and shall be entitled to one (1) vote for each share of Common Stock held by such 
holder.  Each holder of Common Stock shall be entitled to notice of any stockholders’ 
meeting in accordance with the bylaws of the Corporation (as in effect at the time in 
question) and applicable law on all matters put to a vote of the stockholders of the 
Corporation. 

  SIXTH:  In furtherance and not in limitation of the power conferred by statute, the 

Board is expressly authorized to make, alter or repeal the bylaws of the Corporation subject to 

any limitations contained therein.  

  SEVENTH:   No director of the Corporation shall be personally liable to the 

Corporation or its stockholders for monetary damages for the breach of fiduciary duty as a 

director, except to the extent such exemption from liability or limitation thereof is not permitted 

under the DGCL as the same exists or may hereafter be amended.  The Corporation shall, to the 

fullest extent permitted by Section 145 of the DGCL, as amended from time to time, indemnify 

all persons whom it may indemnify pursuant thereto.  Any amendment, modification or repeal of 

the foregoing sentence shall not adversely affect any right or protection of a director of the 

Corporation hereunder in respect of any act or omission occurring prior to the time of such 

amendment, modification or repeal.   

  EIGHTH:  Election of directors need not be by written ballot unless the bylaws of 

the Corporation shall so provide. 

  NINTH:  The Corporation reserves the right to amend, alter, change or repeal any 

provisions contained in this Certificate of Incorporation, in the manner now or hereafter 



prescribed by the DGCL.  All rights conferred upon stockholders herein are granted subject to 

this reservation. 

  TENTH:  To the fullest extent permitted by applicable law, the Corporation is 

authorized to provide indemnification of (and advancement of expenses to) agents of the 

Corporation (and any other persons to which the DGCL permits the Corporation to provide 

indemnification) through bylaw provisions or agreements with such agents or other persons, by 

vote of stockholders or disinterested directors or otherwise, in excess of the indemnification and 

advancement otherwise permitted by Section 145 of the DGCL, subject only to limits created by 

the DGCL and applicable decisional law, with respect to actions for breach of duty to the 

Corporation, its stockholders, and others. 
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ARTICLE I. 
OFFICES 

Section 1. Registered Office.  The registered office of NBTY, Inc. (the 

“Corporation”) shall be in the City of Wilmington, County of New Castle, State of Delaware. 

Section 2. Other Offices.  The Corporation may also have offices at such other 

places both within and without the State of Delaware as the Board of Directors may from time to 

time determine or the business of the Corporation may require. 

ARTICLE II. 
MEETINGS OF STOCKHOLDERS 

Section 1. Place of Meetings.  Meetings of stockholders shall be held at any place 

within or outside the State of Delaware designated by the Board of Directors.  The Board of 

Directors may, in its sole discretion, determine that a meeting of stockholders shall not be held at 

any place, but may instead be held solely by means of remote communication authorized by and 

in accordance with Section 211(a)(2) of the Delaware General Corporation Law (the “DGCL”). 

In the absence of any such designation, stockholders’ meetings shall be held at the principal 

executive office of the Corporation. 

Section 2. Annual Meetings of Stockholders.  The annual meeting of 

stockholders shall be held each year on a date and at a time designated by the Board of Directors.  

At each annual meeting directors shall be elected and any other proper business may be 

transacted. 



Section 3. Quorum; Adjourned Meetings and Notice Thereof.  A majority of the 

stock issued and outstanding and entitled to vote at any meeting of stockholders, the holders of 

which are present in person or represented by proxy, shall constitute a quorum for the transaction 

of business except as otherwise provided by law, by the Certificate of Incorporation, or by these 

Bylaws.  A quorum, once established, shall not be broken by the withdrawal of enough votes to 

leave less than a quorum and the votes present may continue to transact business until 

adjournment.  If, however, such quorum shall not be present or represented at any meeting of the 

stockholders, a majority of the voting stock represented in person or by proxy may adjourn the 

meeting from time to time, without notice other than announcement at the meeting, until a 

quorum shall be present or represented.  At such adjourned meeting at which a quorum shall be 

present or represented, any business may be transacted which might have been transacted at the 

meeting as originally notified.  If the adjournment is for more than thirty days, or if after the 

adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned 

meeting shall be given to each stockholder of record entitled to vote thereat. 

Section 4. Voting.  When a quorum is present at any meeting, the vote of the 

holders of a majority of the stock having voting power present in person or represented by proxy 

shall decide any question brought before such meeting, unless the question is one upon which by 

express provision of the DGCL, or the Certificate of Incorporation, or these Second Amended 

and Restated Bylaws (the “Bylaws”), a different vote is required in which case such express 

provision shall govern and control the decision of such question. Except as may be otherwise 

provided in the Certificate of Incorporation, directors shall be elected by a plurality of the votes 

of the stock present in person or represented by proxy at the meeting entitled to vote on the 

election of directors 
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Section 5. Proxies.  At each meeting of the stockholders, each stockholder having 

the right to vote may vote in person or may authorize another person or persons to act for 

him/her by proxy appointed by an instrument in writing subscribed by such stockholder and 

bearing a date not more than three years prior to said meeting, unless said instrument provides 

for a longer period.  All proxies must be filed with the Secretary of the Corporation at the 

beginning of each meeting in order to be counted in any vote at the meeting.  Each stockholder 

shall have one vote for each share of stock having voting power, registered in his/her name on 

the books of the Corporation on the record date set by the Board of Directors as provided in 

Article V, Section 6 hereof.  All elections shall be had and all questions decided by a plurality 

vote. 

Section 6. Special Meetings.  Special meetings of the stockholders, for any 

purpose, or purposes, unless otherwise prescribed by statute or by the Certificate of 

Incorporation, may be called by the President and shall be called by the President or the 

Secretary at the request in writing of a majority of the Board of Directors, or at the request in 

writing of stockholders owning a majority in amount of the entire capital stock of the 

Corporation, issued and outstanding, and entitled to vote.  Such request shall state the purpose or 

purposes of the proposed meeting.  Business transacted at any special meeting of stockholders 

shall be limited to the purposes stated in the notice. 

Section 7. Notice of Stockholder's Meetings.  Whenever stockholders are 

required or permitted to take any action at a meeting, a written notice of the meeting shall be 

given which notice shall state the date and hour, the place (if any) and the means of remote 

communications (if any)  of the meeting, and, in the case of a special meeting, the purpose or 

purposes for which the meeting is called.  Except as otherwise provided by law, the written 
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notice of any meeting shall be given to each stockholder entitled to vote at such meeting not less 

than ten nor more than sixty days before the date of the meeting via mail, facsimile or electronic 

mail.  If mailed, notice is given when deposited in the United States mail, postage prepaid, 

directed to the stockholder at his/her address as it appears on the records of the Corporation. 

Section 8. Maintenance and Inspection of Stockholder List.  The officer who has 

charge of the stock ledger of the Corporation shall prepare and make, at least ten days before 

every meeting of stockholders, a complete list of the stockholders entitled to vote at the meeting, 

arranged in alphabetical order, and showing the address of each stockholder and the number of 

shares registered in the name of each stockholder.  Such list shall be open to the examination of 

any stockholder, for any purpose germane to the meeting, during ordinary business hours, for a 

period of at least ten days prior to the meeting, (i) at the Corporation’s discretion, on a 

reasonably accessible electronic network, provided that the information required to gain access 

to such list is provided with the notice of the meeting or (ii) during ordinary business hours at the 

Corporation’s principal place of business.  In the event that the Corporation determines to make 

the list available on an electronic network, the Corporation may take reasonable steps to ensure 

that such information is available only to stockholders of the Corporation. If the meeting is to be 

held at a place, then the list shall be produced and kept at the time and place of the meeting 

during the whole time thereof and may be examined by any stockholder who is present.  If the 

meeting is to be held solely by means of remote communication, then the list shall also be 

available for examination of any stockholder during the whole time of the meeting on a 

reasonably accessible electronic network and the information required to access such list shall be 

provided with the notice of the meeting. 
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Section 9. Stockholder Action by Written Consent Without a Meeting.  Unless 

otherwise provided in the Certificate of Incorporation, any action required to be taken at any 

annual or special meeting of stockholders of the Corporation, or any action which may be taken 

at any annual or special meeting of such stockholders, may be taken without a meeting, without 

prior notice and without a vote, if a consent in writing, setting forth the action so taken, shall be 

(i) signed by the holders of outstanding stock having not less than the minimum number of votes 

that would be necessary (in accordance with the Certificate of Incorporation) to authorize or take 

such action at a meeting at which all shares entitled to vote thereon were present and voted and  

(ii) delivered to the Corporation by delivery to its registered office in the State of Delaware, its 

principal place of business or an officer or agent of the Corporation having custody of the book 

in which proceedings of meetings of stockholders are recorded.  Prompt notice of the taking of 

the corporate action without a meeting by less than unanimous written consent shall be given to 

those stockholders who have not consented to such action in writing and who, if the action had 

been taken at a meeting, would have been entitled to notice of such meeting. 

ARTICLE III. 
DIRECTORS 

Section 1. The Number of Directors.  The number of directors which shall 

constitute the whole Board shall be not less than one (1) and not more than nine (9).  The exact 

number of directors shall be determined by resolution of the Board.  The directors need not be 

stockholders.  The directors shall be elected at the annual meeting of the stockholders, except as 

provided in Section 2 of this Article, and each director elected shall hold office until his/her 

successor is elected and qualified; provided, however, that unless otherwise restricted by the 

Certificate of Incorporation or by law, any director or the entire Board of Directors may be 
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removed, either with or without cause, from the Board of Directors at any meeting of 

stockholders by a majority of the stock represented and entitled to vote thereat. 

Section 2. Vacancies.  Vacancies on the Board of Directors by reason of death, 

resignation, retirement, disqualification, removal from office, or otherwise, and newly created 

directorships resulting from any increase in the authorized number of directors may be filled by a 

majority of the directors then in office, although less than a quorum, or by a sole remaining 

director.  The directors so chosen shall hold office until the next annual election of directors and 

until their successors are duly elected and shall qualify, unless sooner replaced by a vote of the 

stockholders.  If there are no directors in office, then an election of directors may be held in the 

manner provided by the DGCL.  If, at the time of filling any vacancy or any newly created 

directorship, the directors then in office shall constitute less than a majority of the whole Board 

(as constituted immediately prior to any such increase), the Court of Chancery may, upon 

application of any stockholder or stockholders holding at least ten percent of the total number of 

the shares at the time outstanding having the right to vote for such directors, summarily order an 

election to be held to fill any such vacancies or newly created directorships, or to replace the 

directors chosen by the directors then in office. 

Section 3. Powers.  The property and business of the Corporation shall be 

managed by or under the direction of its Board of Directors.  In addition to the powers and 

authorities by these Bylaws expressly conferred upon them, the Board may exercise all such 

powers of the Corporation and do all such lawful acts and things as are not by the DGCL or by 

the Certificate of Incorporation or by these Bylaws directed or required to be exercised or done 

by the stockholders. 
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Section 4. Place of Directors' Meetings.  The directors may hold their meetings 

and have one or more offices, and keep the books of the Corporation outside of the State of 

Delaware. 

Section 5. Regular Meetings.  Regular meetings of the Board of Directors may be 

held without notice at such time and place as shall from time to time be determined by the Board. 

Section 6. Special Meetings.  Special meetings of the Board of Directors may be 

called by the Chairman of the Board or the President or any two members of the Board of 

Directors on twenty-four hours’ notice to each director, either personally or by mail, electronic 

mail or facsimile.   

Section 7. Quorum.  At all meetings of the Board of Directors a majority of the 

authorized number of directors shall be necessary and sufficient to constitute a quorum for the 

transaction of business, and the vote of a majority of the directors present at any meeting at 

which there is a quorum, shall be the act of the Board of Directors, except as may be otherwise 

specifically provided by the DGCL, by the Certificate of Incorporation or by these Bylaws.  If a 

quorum shall not be present at any meeting of the Board of Directors, the directors present 

thereat may adjourn the meeting from time to time, without notice other than announcement at 

the meeting, until a quorum shall be present.  If only one director is authorized, such sole director 

shall constitute a quorum.  At any meeting, a director shall have the right to be accompanied by 

counsel provided that such counsel shall agree to any confidentiality restrictions reasonably 

imposed by the Corporation. 

Section 8. Action Without Meeting.  Unless otherwise restricted by the 

Certificate of Incorporation or these Bylaws, any action required or permitted to be taken at any 
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meeting of the Board of Directors or of any committee thereof may be taken without a meeting, 

if all members of the Board or committee, as the case may be, consent thereto in writing, or by 

electronic transmission and the writing or writings or electronic transmission or transmissions are 

filed with the minutes of proceedings of the Board or committee. Such filing shall be in paper 

form if the minutes are maintained in paper form and shall be in electronic form if the minutes 

are maintained in electronic form. 

Section 9. Telephonic Meetings.  Unless otherwise restricted by the Certificate of 

Incorporation or these Bylaws, members of the Board of Directors, or any committee designated 

by the Board of Directors, may participate in a meeting of the Board of Directors, or any 

committee, by means of conference telephone or similar communications equipment by means of 

which all persons participating in the meeting can hear each other, and such participation in a 

meeting shall constitute presence in person at such meeting.  

Section 10. Committees of Directors.  The Board of Directors may, by resolution 

passed by a majority of the whole Board, designate one or more committees, each such 

committee to consist of one or more of the directors of the Corporation.  The Board may 

designate one or more directors as alternate members of any committee, who may replace any 

absent or disqualified member at any meeting of the committee.  In the absence or 

disqualification of a member of a committee, the member or members thereof present at any 

meeting and not disqualified from voting, whether or not he/she or they constitute a quorum, 

may unanimously appoint another member of the Board of Directors to act at the meeting in the 

place of any such absent or disqualified member.  Any such committee, to the extent provided in 

the resolution of the Board of Directors, shall have and may exercise all the powers and authority 

of the Board of Directors in the management of the business and affairs of the Corporation, and 
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may authorize the seal of the Corporation to be affixed to all papers which may require it; but no 

such committee shall have the power or authority to (x) approve, adopt or recommend to the 

stockholders of the Corporation any action or matter (other than the election or removal of 

directors) expressly required by the DGCL or the Certificate of Incorporation to be submitted to 

the stockholders of the Corporation for approval or (y) adopt, amend or repeal any portion of 

these Bylaws. 

Section 11. Minutes of Committee Meetings.  Each committee shall keep 

regular minutes of its meetings and report the same to the Board of Directors when required. 

Section 12. Compensation of Directors.  Unless otherwise restricted by the 

Certificate of Incorporation or these Bylaws, the Board of Directors shall have the authority to 

fix the compensation of directors.  The directors may be paid their expenses, if any, of 

attendance at each meeting of the Board of Directors and may be paid a fixed sum for attendance 

at each meeting of the Board of Directors or a stated salary as director.  No such payment shall 

preclude any director from serving the Corporation in any other capacity and receiving 

compensation therefor.  Members of special or standing committees may be allowed like 

compensation for attending committee meetings. 

Section 13. Indemnification.  In accordance with the Certificate of 

Incorporation, the Corporation shall indemnify and upon request advance expenses before the 

final disposition of any action to every person who is or was a party or is or was threatened to be 

made a party to any action, suit, or proceeding, whether civil, criminal, administrative or 

investigative, by reason of the fact that he/she is or was a director or officer or employee of the 

Corporation or, while a director or officer or employee of the Corporation, is or was serving at 
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the request of the Corporation as a director, officer, employee, agent or trustee of another 

corporation, partnership, joint venture, trust, employee benefit plan or other enterprise, against 

expenses (including counsel fees), judgments, fines and amounts paid in settlement actually and 

reasonably incurred by him/her in connection with such action, suit or proceeding, to the full 

extent permitted by applicable law.  As a condition precedent to such advancement, such person 

shall provide the Corporation with a written undertaking to repay the amounts advanced if it is 

ultimately determined that such person is not entitled to indemnification under 

Article SEVENTH of the Amended and Restated Certificate of Incorporation of the Corporation. 

ARTICLE IV. 
OFFICERS 

Section 1. Officers.  The officers of this Corporation shall be chosen by the 

Board of Directors and shall include a President and a Secretary.  The Corporation may also 

have, at the discretion of the Board of Directors, such other officers as are desired, including a 

Chairman of the Board, a Chief Executive Officer, one or more Vice Presidents, a Treasurer, one 

or more Assistant Secretaries and Assistant Treasurers, and such other officers as may be 

appointed in accordance with the provisions of Section 3 hereof.  In the event there are two or 

more Vice Presidents, then one or more may be designated as Executive Vice President, Senior 

Vice President, or other similar or dissimilar title.  At the time of the election of officers, the 

directors may by resolution determine the order of their rank.  Any number of offices may be 

held by the same person unless the Certificate of Incorporation or these Bylaws otherwise 

provide. 

Section 2. Election of Officers.  The Board of Directors, at its first meeting 

after each annual meeting of stockholders, shall choose the officers of the Corporation. 
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Section 3. Subordinate Officers.  The Board of Directors may appoint such 

other officers and agents as it shall deem necessary who shall hold their offices for such terms 

and shall exercise such powers and perform such duties as shall be determined from time to time 

by the Board. 

Section 4. Compensation of Officers.  The salaries of all officers and agents 

of the Corporation shall be fixed by the Board of Directors. 

Section 5. Term of Office; Removal and Vacancies.  The officers of the 

Corporation shall hold office until their successors are chosen and qualify in their stead.  Any 

officer elected or appointed by the Board of Directors may be removed at any time by the 

affirmative vote of a majority of the Board of Directors.  If the office of any officer or officers 

becomes vacant for any reason, the vacancy shall be filled by the Board of Directors. 

Section 6. Chairman of the Board.  The Chairman of the Board, if such an 

officer be elected, shall, if present, preside at all meetings of the Board of Directors and exercise 

and perform such other powers and duties as may be from time to time assigned to him/her by 

the Board of Directors or prescribed by these Bylaws.  If there is no Chief Executive Officer, the 

Chairman of the Board shall in addition be the Chief Executive Officer of the Corporation and 

shall have the powers and duties prescribed in Section 7 of this Article IV. 

Section 7.        Chief Executive Officer.  The Chief Executive Officer has general 

supervision, direction and control of the Corporation.  The Chief Executive Officer presides at all 

stockholder meetings and, in the absence of the Chairman of the Board, or if there is no 

Chairman of the Board, at all Board meetings.  The Chief Executive Officer has the general 
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management powers and duties usually held by the general manager of a corporation, as well as 

any other powers and duties the Board of Directors prescribes.   

Section 8.       President.  The President shall act, along with the Chief Executive 

Officer, in a general executive capacity and shall assist the Chairman of the Board and the Chief 

Executive Officer in the administration and operation of the Corporation’s business and general 

supervision of its policies and affairs.   

Section 9.  Vice Presidents.  In the absence or disability of the President, the Vice 

Presidents in order of their rank as fixed by the Board of Directors, or if not ranked, the Vice 

President designated by the Board of Directors, shall perform all the duties of the President, and 

when so acting shall have all the powers of and be subject to all the restrictions upon the 

President.  The Vice Presidents shall have such other duties as from time to time may be 

prescribed for them, respectively, by the Board of Directors. 

Section 10.  Secretary.  The Secretary shall attend all sessions of the Board of 

Directors and all meetings of the stockholders and record all votes and the minutes of all 

proceedings in a book to be kept for that purpose; and shall perform like duties for the standing 

committees when required by the Board of Directors.  He/she shall give, or cause to be given, 

notice of all meetings of the stockholders and of the Board of Directors, and shall perform such 

other duties as may be prescribed by the Board of Directors or these Bylaws. 

He/she shall keep in safe custody the seal of the Corporation, and when 

authorized by the Board, affix the same to any instrument requiring it, and when so affixed it 

shall be attested by his/her signature or by the signature of an Assistant Secretary.  The Board of 

Directors may give general authority to any other officer to affix the seal of the Corporation and 

to attest the affixing by his/her signature. 
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Section 11.  Assistant Secretary.  The Assistant Secretary, or if there be more than 

one, the Assistant Secretaries in the order determined by the Board of Directors, or if there be no 

such determination, the Assistant Secretary designated by the Board of Directors, shall, in the 

absence or disability of the Secretary, perform the duties and exercise the powers of the 

Secretary and shall perform such other duties and have such other powers as the Board of 

Directors may from time to time prescribe. 

Section 12.  Treasurer.  The Treasurer, if such an officer be elected, shall have the 

custody of the corporate funds and securities and shall keep full and accurate accounts of receipts 

and disbursements in books belonging to the Corporation and shall deposit all moneys, and other 

valuable effects in the name and to the credit of the Corporation, in such depositories as may be 

designated by the Board of Directors.  He/she shall disburse the funds of the Corporation as may 

be ordered by the Board of Directors, taking proper vouchers for such disbursements, and shall 

render to the Board of Directors, at its regular meetings, or when the Board of Directors so 

requires, an account of all his/her transactions as Treasurer and of the financial condition of the 

Corporation.  If required by the Board of Directors, he/she shall give the Corporation a bond, in 

such sum and with such surety or sureties as shall be satisfactory to the Board of Directors, for 

the faithful performance of the duties of his/her office and for the restoration to the Corporation, 

in case of his/her death, resignation, retirement or removal from office, of all books, papers, 

vouchers, money and other property of whatever kind in his/her possession or under his/her 

control belonging to the Corporation. 

Section 13.  Assistant Treasurer.  The Assistant Treasurer, or if there shall be 

more than one, the Assistant Treasurers in the order determined by the Board of Directors, or if 

there be no such determination, the Assistant Treasurer designated by the Board of Directors, 
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shall, in the absence or disability of the Treasurer, perform the duties and exercise the powers of 

the Treasurer and shall perform such other duties and have such other powers as the Board of 

Directors may from time to time prescribe. 

ARTICLE V. 
CERTIFICATES OF STOCK 

Section 1. Certificates.  Every holder of stock of the Corporation shall be 

entitled to have a certificate signed by, or in the name of the Corporation by, the Chairman or 

Vice Chairman of the Board of Directors, or the Chief Executive Officer, President or a Vice 

President, and by the Secretary or an Assistant Secretary, or the Treasurer or an Assistant 

Treasurer of the Corporation, certifying the number of shares represented by the certificate 

owned by such stockholder in the Corporation. 

Section 2. Signatures on Certificates.  Any or all of the signatures on the 

certificate may be a facsimile.  In case any officer, transfer agent, or registrar who has signed or 

whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, 

transfer agent, or registrar before such certificate is issued, it may be issued by the Corporation 

with the same effect as if he were such officer, transfer agent, or registrar at the date of issue. 

Section 3. Statement of Stock Rights, Preferences, Privileges.  If the 

Corporation shall be authorized to issue more than one class of stock or more than one series of 

any class, the powers, designations, preferences and relative, participating, optional or other 

special rights of each class of stock or series thereof and the qualification, limitations or 

restrictions of such preferences and/or rights shall be set forth in full or summarized on the face 

or back of the certificate which the Corporation shall issue to represent such class or series of 

stock, provided that, except as otherwise provided in Section 202 of the DGCL, in lieu of the 
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foregoing requirements, there may be set forth on the face or back of the certificate which the 

Corporation shall issue to represent such class or series of stock, a statement that the Corporation 

will furnish without charge to each stockholder who so requests the powers, designations, 

preferences and relative, participating, optional or other special rights of each class of stock or 

series thereof and the qualifications, limitations and restrictions thereof. 

Section 4. Lost Certificates.  The Board of Directors may direct a new 

certificate or certificates to be issued in place of any certificate or certificates theretofore issued 

by the Corporation alleged to have been lost, stolen or destroyed, upon the making of an affidavit 

of that fact by the person claiming the certificate of stock to be lost, stolen or destroyed.  When 

authorizing such issue of a new certificate or certificates, the Board of Directors may, in its 

discretion and as a condition precedent to the issuance thereof, require the owner of such lost, 

stolen or destroyed certificate or certificates, or his/her legal representative, to advertise the same 

in such manner as it shall require and/or to give the Corporation a bond in such sum as it may 

direct as indemnity against any claim that may be made against the Corporation with respect to 

the certificate alleged to have been lost, stolen or destroyed. 

Section 5. Transfers of Stock.  Upon surrender to the Corporation, or the 

transfer agent of the Corporation, of a certificate for shares duly endorsed or accompanied by 

proper evidence of succession, assignation or authority to transfer, the Corporation shall issue a 

new certificate to the person entitled thereto, cancel the old certificate and record the transaction 

upon its book. 

Section 6. Fixing Record Date.  In order that the Corporation may determine 

the stockholders entitled to notice of or to vote at any meeting of the stockholders, or any 
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adjournment thereof, or to express consent to corporate action in writing without a meeting, or 

entitled to receive payment of any dividend or other distribution or allotment of any rights, or 

entitled to exercise any rights in respect of any change, conversion or exchange of stock or for 

the purpose of any other lawful action, the Board of Directors may fix a record date which shall 

not be more than sixty nor less than ten days before the date of such meeting, nor more than sixty 

days prior to any other action.  A determination of stockholders of record entitled to notice of or 

to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, 

however, that the Board of Directors may fix a new record date for the adjourned meeting. 

Section 7. Registered Stockholders.  The Corporation shall be entitled to treat 

the holder of record of any share or shares of stock as the holder in fact thereof and accordingly 

shall not be bound to recognize any equitable or other claim or interest in such share on the part 

of any other person, whether or not it shall have express or other notice thereof, save as expressly 

provided by the laws of the State of Delaware. 

ARTICLE VI. 
GENERAL PROVISIONS 

Section 1. Dividends.  Dividends upon the capital stock of the Corporation, 

subject to the provisions of the Certificate of Incorporation, if any, may be declared by the Board 

of Directors at any regular or special meeting, pursuant to law.  Dividends may be paid in cash, 

in property, or in shares of the capital stock, subject to the provisions of the Certificate of 

Incorporation. 

Section 2. Payment of Dividends.  Before payment of any dividend there may 

be set aside out of any funds of the Corporation available for dividends such sum or sums as the 
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directors from time to time, in their absolute discretion, think proper as a reserve fund to meet 

contingencies, or for equalizing dividends, or for repairing or maintaining any property of the 

Corporation, or for such other purpose as the directors shall think conducive to the interests of 

the Corporation, and the directors may abolish any such reserve. 

Section 3. Checks.  All checks or demands for money and notes of the 

Corporation shall be signed by such officer or officers as the Board of Directors may from time 

to time designate. 

Section 4. Fiscal Year.  The fiscal year of the Corporation shall end on 

December 31st of each year. 

Section 5. Corporate Seal.  The corporate seal shall have inscribed thereon 

the name of the Corporation, the year of its organization and the words “Corporate Seal, 

Delaware”.  Said seal may be used by causing it or a facsimile thereof to be impressed or affixed 

or reproduced or otherwise. 

Section 6. Manner of Giving Notice.  Whenever, under the provisions of the 

DGCL or of the Certificate of Incorporation or of these Bylaws, notice is required to be given to 

any director or stockholder, it shall not be construed to mean personal notice, but such notice 

may be given in writing, by mail addressed to such director or stockholder, at his/her address as 

it appears on the records of the Corporation, with postage thereon prepaid if by mail, and such 

notice shall be deemed to be given at the time when the same shall be deposited in the United 

States mail.  Notice to directors or subject to the terms of the DGCL, stockholders, may also be 

given by telegram, facsimile or electronic mail. 
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Section 7. Waiver of Notice.  Whenever any notice is required to be given 

under the provisions of the DGCL or of the Certificate of Incorporation or of these Bylaws, a 

waiver thereof in writing, signed by the person or persons entitled to said notice, or a waiver by 

electronic transmission by the person entitled to said notice, whether before or after the time 

stated therein, shall be deemed equivalent to said notice.  

Section 8. Annual Statement.  The Board of Directors shall present at each 

annual meeting, and at any special meeting of the stockholders when called for by vote of the 

stockholders, a full and clear statement of the business and condition of the Corporation. 

ARTICLE VII. 
AMENDMENTS 

Section 1. Amendment by Directors or Stockholders.  These Bylaws may be 

altered, amended or repealed or new Bylaws may be adopted by the stockholders or by the Board 

of Directors at any regular meeting of the stockholders or of the Board of Directors or at any 

special meeting of the stockholders or of the Board of Directors if notice of such alteration, 

amendment, repeal or adoption of new Bylaws be contained in the notice of such special 

meeting.  If the power to adopt, amend or repeal Bylaws is conferred upon the Board of 

Directors by the Certificate of Incorporation, it shall not divest or limit the power of the 

stockholders to adopt, amend or repeal Bylaws.
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INDENTURE, dated as of October 1, 2010, as amended or supplemented from time to 

time (this “Indenture”), among ALPHABET MERGER SUB, INC., a corporation duly organized and ex-
isting under the laws of the State of Delaware (“Merger Sub”), NBTY, INC., a corporation duly organized 
and existing under the laws of the State of Delaware (the “Issuer”), certain subsidiaries of the Issuer from 
time to time parties hereto (the “Guarantors”) and The Bank of New York Mellon, a New York banking 
corporation, as trustee (in such capacity, the “Trustee”). 

Recitals of the Issuer 

Each party agrees as follows for the benefit of the other parties and for the equal and rat-
able benefit of the Holders (as defined herein) of the Notes (as defined herein): 

ARTICLE I 
 

Definitions and Incorporation by Reference 

SECTION 1.1. Definitions. 

“144A Global Note” means a global note substantially in the form of Exhibit A hereto 
bearing the Global Note Legend and the Private Placement Legend and deposited with or on behalf of, 
and registered in the name of, the Depositary or its nominee that shall be issued in a denomination equal 
to the outstanding principal amount of the Notes sold in reliance on Rule 144A. 

“Acquired Indebtedness” means, with respect to any specified Person: 

(1) Indebtedness of any other Person existing at the time such other Person is merged 
with or into or became a Restricted Subsidiary of such specified Person, whether or not such In-
debtedness is incurred in connection with, or in contemplation of, such other Person merging with 
or into, or becoming a Subsidiary of, such specified Person; and 

(2) Indebtedness secured by a Lien encumbering any asset acquired by such speci-
fied Person. 

“Additional Interest” means all additional interest then owing pursuant to the Registration 
Rights Agreement. 

“Affiliate” of any specified Person means any other Person directly or indirectly control-
ling or controlled by or under direct or indirect common control with such specified Person.  For purposes 
of this definition, “control” (including, with correlative meanings, the terms “controlling, controlled by” 
and “under common control with”), as used with respect to any Person, means the possession, directly or 
indirectly, of the power to direct or cause the direction of the management or policies of such Person, 
whether through the ownership of voting securities, by agreement or otherwise. 

“Agent” means any Registrar, Paying Agent, co-registrar or additional paying agent. 

“Applicable Premium” means, with respect to any Note on any applicable Redemption 
Date, the greater of: 

 (i) 1.0% of the then outstanding principal amount of such Note; and  

 



 
 (ii) the excess of (A) the present value at such Redemption Date of (1) the redemp-
tion price of the Note at October 1, 2014 as set forth in Section 5.1(a), plus (2) all required inter-
est payments due on such Note through October 1, 2014 (excluding accrued but unpaid interest to 
the Redemption Date), computed using a discount rate equal to the Treasury Rate as of such Re-
demption Date, plus 50 basis points; over (B) the then outstanding principal amount of such Note. 

“Applicable Procedures” means, with respect to any transfer or exchange of or for bene-
ficial interests in any Global Note, the rules and procedures of the Depositary, Euroclear and Clearstream 
that apply to such transfer or exchange. 

“Asset Sale” means:   

(1) the sale, conveyance, transfer or other disposition (whether in a single transaction 
or a series of related transactions) of property or assets (including by way of a Sale/Leaseback 
Transaction) of the Issuer or any Restricted Subsidiary of the Issuer (each referred to in this defi-
nition as a “disposition”) or  

(2)  the issuance or sale of Equity Interests (other than directors’ qualifying shares or 
shares or interests required to be held by foreign nationals or other third parties to the extent re-
quired by applicable law) of any Restricted Subsidiary (other than to the Issuer or another Re-
stricted Subsidiary of the Issuer) (whether in a single transaction or a series of related transac-
tions),  

in each case other than:  

(a)  a sale, exchange or other disposition of Cash Equivalents or Investment Grade 
Securities or obsolete, damaged, unnecessary, unsuitable or worn out equipment in the ordinary 
course of business;  

(b)  the sale, conveyance, lease or other disposition of all or substantially all of the 
assets of the Issuer in a manner pursuant to Section 4.1 or any disposition that constitutes a 
Change of Control;  

(c)  any Restricted Payment or Permitted Investment that is permitted to be made, 
and is made, under Section 3.4;  

(d)  any disposition of assets or issuance or sale of Equity Interests of any Restricted 
Subsidiary, in a single transaction or series of related transactions, with an aggregate Fair Market 
Value of less than $10.0 million;  

(e)  any transfer or disposition of property or assets by a Restricted Subsidiary of the 
Issuer to the Issuer or by the Issuer or a Restricted Subsidiary of the Issuer to a Restricted Sub-
sidiary of the Issuer;  

(f)  the creation of any Lien permitted under this Indenture;  

(g)  any issuance or sale of Equity Interests in, or Indebtedness or other securities of, 
an Unrestricted Subsidiary;  
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(h)  the sale, lease, assignment, license or sublease of inventory, equipment, accounts 

receivable or other current assets held for sale in the ordinary course of business and not in con-
nection with any financing transaction;  

(i)  the lease, assignment or sublease of any real or personal property in the ordinary 
course of business;  

(j)  a sale of accounts receivable and related assets of the type specified in the defini-
tion of “Receivables Financing” to a Receivables Subsidiary in a Qualified Receivables Financing 
or in factoring or similar transactions;  

(k)  a transfer of accounts receivable and related assets of the type specified in the 
definition of “Receivables Financing” (or a fractional undivided interest therein) by a Receivables 
Subsidiary in a Qualified Receivables Financing;  

(l)  any exchange of assets for assets (including a combination of assets and Cash 
Equivalents) related to a Similar Business of comparable or greater market value or usefulness to 
the business of the Issuer and its Restricted Subsidiaries as a whole, as determined in good faith 
by the Issuer, which in the event of an exchange of assets with a Fair Market Value in excess of 
(1) $20.0 million shall be evidenced by an Officer’s Certificate, and (2) $40.0 million shall be set 
forth in a resolution approved in good faith by at least a majority of the Board of Directors of the 
Issuer;  

(m)  the grant in the ordinary course of business of any license or sub-license of pat-
ents, trademarks, know-how and any other intellectual property;  

(n)  the sale in a Sale/Leaseback Transaction of any property acquired after the Issue 
Date within twelve months of the acquisition of such property;  

(o)  the surrender or waiver of contract rights or settlement, release or surrender of a 
contract, tort or other litigation claim in the ordinary course of business; and  

(p)  foreclosures, condemnations or any similar action on assets not prohibited by this 
Indenture. 

“Bankruptcy Law” means Title 11, United States Code, or any similar Federal or state 
law for the relief of debtors.   

“Board of Directors” means as to any Person, the board of directors or managers, sole 
member or managing member, as applicable, of such Person (or, if such Person is a partnership, the board 
of directors or other governing body of the general partner of such Person) or any duly authorized com-
mittee thereof. 

“Broker-Dealer” means any broker or dealer registered under the Exchange Act. 

“Business Day” means a day other than a Saturday, Sunday or other day on which bank-
ing institutions are authorized or required by law to close in New York City. 

“Capital Stock” means: 

(1) in the case of a corporation, corporate stock; 
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(2) in the case of an association or business entity, any and all shares, interests, par-

ticipations, rights or other equivalents (however designated) of corporate stock; 

(3) in the case of a partnership or limited liability company, partnership or member-
ship interests (whether general or limited); and 

(4) any other interest or participation that confers on a Person the right to receive a 
share of the profits and losses of, or distributions of assets of, the issuing Person. 

“Capitalized Lease Obligation” means, at the time any determination thereof is to be 
made, the amount of the liability in respect of a capital lease that would at such time be required to be 
capitalized and reflected as a liability on a balance sheet (excluding the footnotes thereto) in accordance 
with GAAP. 

“Cash Contribution Amount” means the aggregate amount of cash contributions made to 
the capital of the Issuer or any Guarantor described in the definition of “Contribution Indebtedness.” 

“Cash Equivalents” means:  

(1)  U.S. Dollars, pounds sterling, euros or the national currency of any participating 
member state of the European Union;  

(2)  securities issued or directly and fully guaranteed or insured by the government of 
the United States or any country that is a member of the European Union or any agency or in-
strumentality thereof in each case with maturities not exceeding two years from the date of acqui-
sition;  

(3)  certificates of deposit, time deposits and eurodollar time deposits with maturities 
of one year or less from the date of acquisition, bankers’ acceptances, in each case with maturities 
not exceeding one year, and overnight bank deposits, in each case with any commercial bank hav-
ing capital and surplus in excess of $500 million, or the foreign currency equivalent thereof, and 
whose long-term debt is rated “A” or the equivalent thereof by Moody’s or S&P (or reasonably 
equivalent ratings of another internationally recognized ratings agency);  

(4)  repurchase obligations for underlying securities of the types described in clauses 
(2) and (3) above entered into with any financial institution meeting the qualifications specified in 
clause (3) above;  

(5)  commercial paper issued by a corporation (other than an Affiliate of the Issuer) 
rated at least “A-1” or the equivalent thereof by Moody’s or S&P (or reasonably equivalent rat-
ings of another internationally recognized ratings agency) and in each case maturing within one 
year after the date of acquisition;  

(6)  readily marketable direct obligations issued by any state of the United States of 
America or any political subdivision thereof having one of the two highest rating categories ob-
tainable from either Moody’s or S&P (or reasonably equivalent ratings of another internationally 
recognized ratings agency) in each case with maturities not exceeding two years from the date of 
acquisition;  
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(7)  Indebtedness issued by Persons (other than the Sponsor) with a rating of “A” or 

higher from S&P or “A-2” or higher from Moody’s in each case with maturities not exceeding 
two years from the date of acquisition;  

(8)  investment funds investing at least 95% of their assets in securities of the types 
described in clauses (1) through (6) above; and  

(9)  in the case of Investments by any Restricted Subsidiary that is a Foreign Subsidi-
ary, (x) such local currencies in those countries in which such Foreign Subsidiary transacts business from 
time to time in the ordinary course of business and (y) Investments of comparable tenor and credit quality 
to those described in the foregoing clauses (1) through (8) customarily utilized in countries in which such 
Foreign Subsidiary operates for short-term cash management purposes. 

“Change of Control” means the occurrence of any of the following: 

(1) the sale, lease or transfer, in one or a series of related transactions, of all or sub-
stantially all the assets of the Issuer and its Subsidiaries, taken as a whole, to a Person other than 
one or more of the Permitted Holders; or  

(2)  Holdings becomes aware of the acquisition by any Person or group (within the 
meaning of Section 13(d)(3) or Section 14(d)(2) of the Exchange Act, or any successor provi-
sion), including any group acting for the purpose of acquiring, holding or disposing of securities 
(within the meaning of Rule 13d-5(b)(1) under the Exchange Act), other than any of the Permit-
ted Holders, in a single transaction or in a related series of transactions, by way of merger, con-
solidation or other business combination or purchase of Equity Interests or otherwise, of benefi-
cial ownership (within the meaning of Rule 13d-3 under the Exchange Act, or any successor pro-
vision, except that a Person shall be deemed to have “beneficial ownership” of all securities that 
such Person has the right to acquire, whether such right is exercisable immediately or only after 
the passage of time), of Voting Stock of the Issuer representing 50% or more of the total voting 
power of the Voting Stock of the Issuer. 

“Clearstream” means Clearstream Banking, Société Anonyme. 

“Code” means the U.S. Internal Revenue Code of 1986, as amended from time to time. 

“Company Order” means a written request or order signed in the name of the Issuer by 
any Officer. 

“Consolidated Interest Expense” means, with respect to any Person for any period, the 
sum, without duplication, of:  

(1)  interest expense of such Person and its Restricted Subsidiaries for such period, on 
a consolidated basis, to the extent such expense was deducted in computing Consolidated Net In-
come (including amortization of original issue discount, the interest component of Capitalized 
Lease Obligations, and net payments and receipts (if any) pursuant to interest rate Hedging Obli-
gations and excluding amortization of deferred financing fees and expensing of any bridge or 
other financing fees, the non-cash portion of interest expense resulting from the reduction in the 
carrying value under purchase accounting of the Issuer’s outstanding Indebtedness and commis-
sions, discounts, yield and other fees and charges (including any interest expense) related to any 
Receivables Financing);  
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(2)  interest on Indebtedness described in Section 3.4(b)(xiii)(b) (to the extent not al-

ready included in clause (1) above); and  

(3)  consolidated capitalized interest of such Person and its Restricted Subsidiaries for 
such period, whether paid or accrued;  

less interest income for such period;  

provided that, for purposes of calculating Consolidated Interest Expense, no effect shall be given to the 
discount and/or premium resulting from the bifurcation of derivatives under FASB ASC 815 and related 
interpretations as a result of the terms of the Indebtedness to which such Consolidated Interest Expense 
relates. 

For purposes of this definition, interest on a Capitalized Lease Obligation shall be 
deemed to accrue at an interest rate reasonably determined by such Person to be the rate of interest im-
plicit in such Capitalized Lease Obligation in accordance with GAAP. 

“Consolidated Net Income” means, with respect to any Person for any period, the aggre-
gate of the Net Income of such Person and its Restricted Subsidiaries for such period, on a consolidated 
basis; provided, however, that:  

(1)  any net after-tax extraordinary, nonrecurring or unusual gains or losses or income 
or expenses (including the effect of all fees and expenses relating thereto), including, without 
limitation, any fees, expenses, charges or payments made under or contemplated by the Merger 
Agreement or otherwise related to the Transactions, shall be excluded;  

(2)  the Net Income for such period shall not include the cumulative effect of a 
change in accounting principles during such period;  

(3)  any net after-tax gains or losses on disposal of discontinued operations shall be 
excluded;  

(4)  any net after-tax gains or losses (including the effect of all fees and expenses or 
charges relating thereto) attributable to business dispositions (including Capital Stock of any Per-
son) or asset dispositions or abandonments other than in the ordinary course of business (as de-
termined in good faith by the Issuer) shall be excluded;  

(5)  any net after-tax gains or losses (including the effect of all fees and expenses or 
charges relating thereto) attributable to the early extinguishment of Indebtedness, Hedging Obli-
gations and other derivative instruments shall be excluded;  

(6)  the Net Income for such period of any Person that is not a Subsidiary of such 
Person, or is an Unrestricted Subsidiary, or that is accounted for by the equity method of account-
ing (other than a Guarantor), shall be included only to the extent of the amount of dividends or 
distributions or other payments paid in cash (or to the extent converted into cash) to the referent 
Person or a Restricted Subsidiary thereof in respect of such period;  

(7)  solely for the purpose of determining the amount available for Restricted Pay-
ments under Section 3.4(a)(C)(1), the Net Income for such period of any Restricted Subsidiary 
(other than any Guarantor) shall be excluded to the extent that the declaration or payment of divi-
dends or similar distributions by such Restricted Subsidiary of its Net Income is not at the date of 
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determination permitted without any prior governmental approval (which has not been obtained) 
or, directly or indirectly, by the operation of the terms of its charter or any agreement, instrument, 
judgment, decree, order, statute, rule or governmental regulation applicable to that Restricted 
Subsidiary or its stockholders, unless such restrictions with respect to the payment of dividends or 
similar distributions have been legally waived; provided that (x) the net loss of any such Re-
stricted Subsidiary shall be included therein and (y) the Consolidated Net Income of such Person 
shall be increased by the amount of dividends or other distributions or other payments actually 
paid in cash (or converted into cash) by any such Restricted Subsidiary to such Person, to the ex-
tent not already included therein;  

(8)  any non-cash compensation expense realized from employee benefit plans or 
post-employment benefit plans, grants of stock appreciation or similar rights, stock options or 
other rights to officers, directors and employees of such Person or any of its Restricted Subsidiar-
ies shall be excluded;  

(9) (a) (i) the non-cash portion of “straight-line” rent expense shall be excluded and 
(ii) the cash portion of “straight-line” rent expense that exceeds the amount expensed in respect of 
such rent expense shall be included and (b) non-cash gains, losses, income and expenses resulting 
from fair value accounting required by FASB ASC 815 shall be excluded;  

(10)  unrealized gains and losses relating to hedging transactions and mark-to-market 
of Indebtedness denominated in foreign currencies resulting from the application of FASB ASC 
830 shall be excluded;  

(11)  any (a) severance or relocation costs or expenses, (b) one-time non-cash compen-
sation charges, (c) the costs and expenses after the Issue Date related to employment of termi-
nated employees, or (d) costs or expenses realized in connection with or resulting from stock ap-
preciation or similar rights, stock options or other rights existing on the Issue Date of officers, di-
rectors and employees, in each case of such Person or any of its Restricted Subsidiaries, shall be 
excluded;  

(12)  accruals and reserves, contingent liabilities and any gains and losses on the set-
tlement of any pre-existing contractual or non-contractual relationships as a result of the Transac-
tions that are established or adjusted within 12 months after the Issue Date and that are so re-
quired to be established or adjusted in accordance with GAAP or as a result of adoption or modi-
fication of accounting policies shall be excluded;  

(13)  the effect of any non-cash impairment charges or write-ups, write-downs or 
write-offs of assets (including intangible assets, goodwill and deferred financing costs but exclud-
ing accounts receivable) or liabilities resulting from the application of GAAP (including in con-
nection with the Transactions) and the amortization of intangibles arising from the application of 
GAAP (excluding any non-cash item to the extent that it represents an accrual of or reserve for 
cash expenditures in any future period except to the extent such item is subsequently reversed) 
shall be excluded; and  

(14)  any fees and expenses incurred during such period, or any amortization thereof 
for such period, in connection with any acquisition, Investment, Asset Sale, issuance or repay-
ment of Indebtedness, issuance of Equity Interests, refinancing transaction or amendment or 
modification of any debt instrument (in each case, including any such transaction consummated 
prior to the Issue Date and any such transaction undertaken but not completed) and any charges or 
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non-recurring merger costs incurred during such period as a result of any such transaction shall be 
excluded. 

In addition, to the extent not already included in the Consolidated Net Income of such 
Person and its Restricted Subsidiaries, notwithstanding anything to the contrary in the foregoing, Con-
solidated Net Income shall include the amount of proceeds actually received from business interruption 
insurance and reimbursements of any expenses and charges pursuant to indemnification or other reim-
bursement provisions in connection with any Permitted Investment or any sale, conveyance, transfer or 
other disposition of assets permitted under this Indenture. 

Notwithstanding the foregoing, for the purpose of Section 3.4 only, there shall be ex-
cluded from Consolidated Net Income any dividends, repayments of loans or advances or other transfers 
of assets from Unrestricted Subsidiaries of the Issuer or a Restricted Subsidiary of the Issuer to the extent 
such dividends, repayments or transfers increase the amount of Restricted Payments permitted under Sec-
tions 3.4(a)(C)(5) and (6). 

“Consolidated Non-cash Charges” means, with respect to any Person for any period, the 
aggregate depreciation, amortization (including amortization of intangibles but excluding amortization of 
prepaid cash expenses that were paid in a prior period), impairment, compensation, rent and other non-
cash expenses of such Person and its Restricted Subsidiaries reducing Consolidated Net Income of such 
Person for such period on a consolidated basis and otherwise determined in accordance with GAAP; pro-
vided that if any non-cash charges referred to in this definition represent an accrual or reserve for poten-
tial cash items in any future period, the cash payment in respect thereof in such future period shall be sub-
tracted from EBITDA in such future period to such extent paid. 

“Consolidated Senior Secured Debt Ratio” as of any date of determination means the ra-
tio of (1) (x) Consolidated Total Indebtedness of the Issuer and its Restricted Subsidiaries that is secured 
by a Lien as of the end of the most recent fiscal period for which internal financial statements are avail-
able immediately preceding the date on which such event for which such calculation is being made shall 
occur minus (y) the aggregate amount of unrestricted cash and Cash Equivalents, in each case, that is held 
by the Issuer and its Restricted Subsidiaries as of such date; provided that this clause (y) shall be limited 
to $125.0 million; provided, further, that any cash and Cash Equivalents attributable to Foreign Subsidiar-
ies shall be calculated net of any reasonably anticipated repatriation costs and expenses of domesticating 
such cash and Cash Equivalents from such Foreign Subsidiaries as determined by the Issuer in good faith, 
to (2) the EBITDA of the Issuer and its Restricted Subsidiaries for the most recently ended four full fiscal 
quarters for which internal financial statements are available immediately preceding the date on which 
such event for which such calculation is being made shall occur, in each case, with such pro forma ad-
justments to Consolidated Total Indebtedness and EBITDA as are appropriate and consistent with the pro 
forma adjustment provisions set forth in the definition of “Fixed Charge Coverage Ratio.”  

“Consolidated Taxes” means, with respect to any Person and its Restricted Subsidiaries 
on a consolidated basis for any period, provision for taxes based on income, profits or capital, including, 
without limitation, state franchise and similar taxes, and including an amount equal to the amount of tax 
distributions actually made to the holders of Capital Stock of such Person or any direct or indirect parent 
of such Person in respect of such period in accordance with Section 3.4(b)(xii) which shall be included as 
though such amounts had been paid as income taxes directly by such Person. 

“Consolidated Total Indebtedness” means, as of any date of determination, the aggregate 
principal amount of Indebtedness of the Issuer and its Restricted Subsidiaries outstanding on such date, 
determined on a consolidated basis, to the extent required to be recorded on a balance sheet in accordance 
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with GAAP, consisting of Indebtedness for borrowed money, Capitalized Lease Obligations and debt ob-
ligations evidenced by promissory notes or similar instruments. 

“Contingent Obligations” means, with respect to any Person, any obligation of such Per-
son guaranteeing any leases, dividends or other obligations that do not constitute Indebtedness (“primary 
obligations”) of any other Person (the “primary obligor”) in any manner, whether directly or indirectly, 
including, without limitation, any obligation of such Person, whether or not contingent:  

(1)  to purchase any such primary obligation or any property constituting direct or in-
direct security therefor,  

(2)  to advance or supply funds:  

(a)  for the purchase or payment of any such primary obligation; or  

(b)  to maintain working capital or equity capital of the primary obligor or 
otherwise to maintain the net worth or solvency of the primary obligor; or  

(3)  to purchase property, securities or services primarily for the purpose of assuring 
the owner of any such primary obligation of the ability of the primary obligor to make payment of 
such primary obligation against loss in respect thereof. 

“Contribution Indebtedness” means Indebtedness of the Issuer or any Guarantor in an ag-
gregate principal amount not greater than the aggregate amount of cash contributions (other than Ex-
cluded Contributions) made to the capital of the Issuer or such Guarantor after the Issue Date, provided 
that:  

(1)  such Contribution Indebtedness shall be Indebtedness with a Stated Maturity later 
than the Stated Maturity of the Notes and a Weighted Average Life to Maturity longer than the 
Weighted Average Life to Maturity of the Notes, and  

(2)  such Contribution Indebtedness (a) is Incurred within 210 days after the making 
of such cash contributions and (b) is so designated as Contribution Indebtedness pursuant to an 
Officer’s Certificate on the Incurrence date thereof. 

“Corporate Trust Office” shall be at the address of the Trustee specified in Section 12.1 
or such other address as to which the Trustee may give notice to the Issuer or Holders pursuant to the pro-
cedures set forth in Section 12.1. 

“Credit Agreement” means (i) the credit agreement entered into on the Issue Date among 
the Issuer, Holdings, certain Subsidiaries of the Issuer, the financial institutions named therein and Bar-
clays Bank PLC, as Administrative Agent, as amended, restated, supplemented, waived, replaced 
(whether or not upon termination, and whether with the original lenders or otherwise), restructured, re-
paid, refunded, refinanced or otherwise modified from time to time, including any agreement or indenture 
extending the maturity thereof, refinancing, replacing or otherwise restructuring all or any portion of the 
Indebtedness under such agreement or agreements or indenture or indentures or any successor or re-
placement agreement or agreements or indenture or indentures or increasing the amount loaned or issued 
thereunder or altering the maturity thereof, and (ii) whether or not the credit agreement referred to in 
clause (i) remains outstanding, if designated by the Issuer to be included in the definition of “Credit 
Agreement,” one or more (A) debt facilities, indentures or commercial paper facilities providing for re-
volving credit loans, term loans, notes, debentures, receivables financing (including through the sale of 
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receivables to lenders or to special purpose entities formed to borrow from lenders against such receiv-
ables) or letters of credit, (B) debt securities, indentures or other forms of debt financing (including con-
vertible or exchangeable debt instruments or bank guarantees or bankers’ acceptances), or (C) instruments 
or agreements evidencing any other Indebtedness, in each case, with the same or different borrowers or 
issuers and, in each case, as amended, supplemented, modified, extended, restructured, renewed, refi-
nanced, restated, increased, replaced or refunded in whole or in part from time to time. 

“Custodian” means any receiver, trustee, assignee, liquidator, custodian or similar official 
under any Bankruptcy Law. 

“Default” means any event which is, or after notice or passage of time or both would be, 
an Event of Default. 

“Definitive Note” means a certificated Note registered in the name of the Holder thereof 
and issued in accordance with Section 2.6 hereof, substantially in the form of Exhibit A hereto except that 
such Note shall not bear the Global Note Legend and shall not have the “Schedule of Exchanges of Inter-
ests in the Global Note” attached thereto. 

“Depositary” means The Depository Trust Company, its nominees and their respective 
successors and assigns, or such other depository institution hereinafter appointed by the Issuer. 

“Designated Non-cash Consideration” means the Fair Market Value of non-cash consid-
eration received by the Issuer or one of its Restricted Subsidiaries in connection with an Asset Sale that is 
so designated as Designated Non-cash Consideration pursuant to an Officer’s Certificate, setting forth the 
basis of such valuation, less the amount of Cash Equivalents received in connection with a subsequent 
sale of or collection on such Designated Non-cash Consideration. 

“Designated Preferred Stock” means Preferred Stock of the Issuer or Holdings or any 
other direct or indirect parent of the Issuer, as applicable (other than Excluded Equity), that is issued after 
the Issue Date for cash and is so designated as Designated Preferred Stock, pursuant to an Officer’s Cer-
tificate, on the issuance date thereof, the cash proceeds of which are contributed to the capital of the Is-
suer (if issued by Holdings or any direct or indirect parent of the Issuer) and excluded from the calcula-
tion set forth in Section 3.4(a)(C). 

“Disqualified Stock” means, with respect to any Person, any Capital Stock of such Person 
that, by its terms (or by the terms of any security into which it is convertible or for which it is redeemable 
or exchangeable), in each case, at the option of the holder thereof or upon the happening of any event:  

(1)  matures or is mandatorily redeemable, pursuant to a sinking fund obligation or 
otherwise (other than as a result of a change of control or asset sale; provided that the relevant as-
set sale or change of control provisions, taken as a whole, are no more favorable in any material 
respect to holders of such Capital Stock than the asset sale and change of control provisions ap-
plicable to the Notes and any purchase requirement triggered thereby may not become operative 
until compliance with the asset sale and change of control provisions applicable to the Notes (in-
cluding the purchase of any Notes tendered pursuant thereto)),  

(2)  is convertible or exchangeable for Indebtedness or Disqualified Stock, or  

(3)  is redeemable at the option of the holder thereof, in whole or in part,  
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in each case prior to 91 days after the maturity date of the Notes; provided, however, that only the portion 
of Capital Stock that so matures or is mandatorily redeemable, is so convertible or exchangeable or is so 
redeemable at the option of the holder thereof prior to such date shall be deemed to be Disqualified Stock; 
provided, further, however, that if such Capital Stock is issued to any employee or to any plan for the 
benefit of employees of the Issuer or its Subsidiaries or by any such plan to such employees, such Capital 
Stock shall not constitute Disqualified Stock solely because it may be required to be repurchased by the 
Issuer in order to satisfy applicable statutory or regulatory obligations or as a result of such employee’s 
termination, death or disability; provided, further, that any class of Capital Stock of such Person that by 
its terms authorizes such Person to satisfy its obligations thereunder by delivery of Capital Stock that is 
not Disqualified Stock shall not be deemed to be Disqualified Stock. 

“Domestic Subsidiary” means a Restricted Subsidiary that is not a Foreign Subsidiary. 

“EBITDA” means, with respect to any Person for any period, the Consolidated Net In-
come of such Person for such period plus, without duplication, to the extent the same was deducted in 
calculating Consolidated Net Income:  

(1)  Consolidated Taxes; plus  

(2)  Consolidated Interest Expense; plus  

(3)  Consolidated Non-cash Charges; plus  

(4)  the amount of management, monitoring, consulting and advisory fees, termina-
tion payments and related expenses paid to the Sponsor (or any accruals relating to such fees and 
related expenses) during such period to the extent otherwise permitted by Section 3.8; plus  

(5)  any expenses or charges (other than Consolidated Non-cash Charges) related to 
any issuance of Equity Interests, Investment, acquisition, disposition, recapitalization or the In-
currence or repayment of Indebtedness permitted to be Incurred by this Indenture (including a re-
financing thereof) (whether or not successful), including (i) such fees, expenses or charges related 
to (x) the offering of the Notes or (y) the Transactions, (ii) any amendment or other modification 
of the Notes or other Indebtedness, (iii) any additional interest in respect of the Notes and 
(iv) commissions, discounts, yield and other fees and charges (including any interest expense) re-
lated to any Qualified Receivables Financing; plus  

(6)  the amount of loss on sale of receivables and related assets to a Receivables Sub-
sidiary in connection with a Qualified Receivables Financing; plus  

(7)  the amount of any restructuring charges or reserves (which, for the avoidance of 
doubt, shall include retention, severance, systems establishment cost, excess pension charges, 
contract termination costs, including future lease commitments, costs related to the start up, clo-
sure, relocation or consolidation of facilities and costs to relocate employees), plus  

(8)  all adjustments of the nature used in connection with the calculation of “Pro 
Forma Adjusted EBITDA” as set forth in note 2 to “Summary—Summary Historical and Un-
audited Pro Forma Consolidated Financial Information” in the Offering Memorandum to the ex-
tent such adjustments continue to be applicable and, with respect to the stand-alone costs, to the 
extent actually incurred, during the period in which EBITDA is being calculated, plus  
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(9)  any costs or expense incurred pursuant to any management equity plan or stock 

option plan or other management or employee benefit plan or agreement or any stock subscription 
or shareholder agreement, to the extent that such costs or expenses are funded with cash proceeds 
contributed to the capital of the Issuer or a Guarantor or the net cash proceeds of an issuance of 
Equity Interests of the Issuer (other than Excluded Equity) solely to the extent that such net cash 
proceeds are excluded from the calculation of the amount available for Restricted Payments under 
Section 3.4(a)(C)(1); plus/minus  

(10)  gains or losses due solely to fluctuations in currency values and the related tax ef-
fects,  

less, without duplication, non-cash items increasing Consolidated Net Income for such period (excluding 
any items that represent the reversal of any accrual of, or cash reserve for, anticipated cash charges in any 
prior period). 

“Equity Interests” means Capital Stock and all warrants, options or other rights to acquire 
Capital Stock (but excluding any debt security that is convertible into, or exchangeable for, Capital 
Stock). 

“Equity Offering” means any public or private sale after the Issue Date of capital stock or 
Preferred Stock of the Issuer or any direct or indirect parent of the Issuer, as applicable (other than Dis-
qualified Stock), other than:  

(1)  public offerings with respect to the Issuer’s or such direct or indirect parent’s 
common stock registered on Form S-8; and  

(2)  any such public or private sale that constitutes an Excluded Contribution or Re-
funding Capital Stock. 

“Euroclear” means Euroclear Bank S.A./N.V., as operator of the Euroclear system. 

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules 
and regulations of the SEC promulgated thereunder. 

“Exchange Notes” means the notes issued in the Exchange Offer pursuant to Section 
2.6(i). 

“Exchange Offer” has the meaning set forth for such term in the Registration Rights 
Agreement. 

“Exchange Offer Registration Statement” has the meaning set forth in the Registration 
Rights Agreement. 

“Excluded Contributions” means the net cash proceeds and Cash Equivalents received by 
the Issuer after the Issue Date from:  

(1)  contributions to its common equity capital, and  

(2)  the sale of Capital Stock (other than Excluded Equity) of the Issuer,  
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in each case designated as Excluded Contributions pursuant to an Officer’s Certificate executed by an 
Officer of the Issuer, the proceeds of which are excluded from the calculation set forth in Section 
3.4(a)(C). 

“Excluded Equity” means (i) Disqualified Stock, (ii) any Equity Interests issued or sold 
to a Restricted Subsidiary of the Issuer or any employee stock ownership plan or trust established by the 
Issuer or any of its Subsidiaries (to the extent such employee stock ownership plan or trust has been 
funded by the Issuer or any Restricted Subsidiary) and (iii) any Equity Interest that has already been used 
or designated as (or the proceeds of which have been used or designated as) Cash Contribution Amount, 
Designated Preferred Stock, Excluded Contribution or Refunding Capital Stock, to increase the amount 
available under Section 3.4(b)(iv)(a) or clause (15) of the definition of “Permitted Investments” or is pro-
ceeds of Indebtedness referred to Section 3.4(b)(xiii)(b). 

“Fair Market Value” means, with respect to any asset or property, the price which could 
be negotiated in an arm’s-length, free market transaction, for cash, between a willing seller and a willing 
and able buyer, neither of whom is under undue pressure or compulsion to complete the transaction (as 
determined in good faith by the Issuer). 

“FASB ASC” means the Accounting Standard Codifications as promulgated by the Fi-
nancial Accounting Standards Board, including any renumbering of such standards or any successor or 
replacement section or sections promulgated by the Financial Accounting Standards Board. 

“Fixed Charge Coverage Ratio” means, with respect to any Person for any period, the ra-
tio of EBITDA of such Person for such period to the Fixed Charges of such Person for such period.  In 
the event that the Issuer or any of its Restricted Subsidiaries Incurs or redeems any Indebtedness (other 
than in the case of revolving credit borrowings or revolving advances under any Qualified Receivables 
Financing, in which case interest expense shall be computed based upon the average daily balance of such 
Indebtedness during the applicable period) or issues or redeems Preferred Stock or Disqualified Stock 
subsequent to the commencement of the period for which the Fixed Charge Coverage Ratio is being cal-
culated but prior to the event for which the calculation of the Fixed Charge Coverage Ratio is made (the 
“Calculation Date”), then the Fixed Charge Coverage Ratio shall be calculated giving pro forma effect to 
such Incurrence or redemption of Indebtedness, or such issuance or redemption of Preferred Stock, as if 
the same had occurred at the beginning of the applicable four-quarter period. 

For purposes of making the computation referred to above, Investments, acquisitions, 
dispositions, mergers (including the Transactions), consolidations and discontinued operations, in each 
case with respect to an operating unit of a business, and operational changes, that the Issuer or any of its 
Restricted Subsidiaries has both determined to make and made after the Issue Date and during the four-
quarter reference period or subsequent to such reference period and on or prior to or simultaneously with 
the Calculation Date (each, for purposes of this definition, a “pro forma event”) shall be calculated on a 
pro forma basis assuming that all such Investments, acquisitions, dispositions, mergers (including the 
Transactions), consolidations, discontinued operations and operational changes (and the change of any 
associated fixed charge obligations and the change in EBITDA resulting therefrom) had occurred on the 
first day of the four-quarter reference period.  If since the beginning of such period any Person that subse-
quently became a Restricted Subsidiary or was merged with or into the Issuer or any Restricted Subsidi-
ary since the beginning of such period shall have made or effected any Investment, acquisition, disposi-
tion, merger, consolidation or discontinued operation, in each case with respect to an operating unit of a 
business, or operational change that would have required adjustment pursuant to this definition, then the 
Fixed Charge Coverage Ratio shall be calculated giving pro forma effect thereto for such period as if such 
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Investment, acquisition, disposition, merger, consolidation discontinued operation or operational change 
had occurred at the beginning of the applicable four-quarter period. 

For purposes of this definition, whenever pro forma effect is to be given to any pro forma 
event, the pro forma calculations shall be made in good faith by a responsible financial or accounting of-
ficer of the Issuer.  If any Indebtedness bears a floating rate of interest and is being given pro forma ef-
fect, the interest on such Indebtedness shall be calculated as if the rate in effect on the Calculation Date 
had been the applicable rate for the entire period (taking into account any Hedging Obligations applicable 
to such Indebtedness if such Hedging Obligation has a remaining term in excess of 12 months).  Interest 
on a Capitalized Lease Obligation shall be deemed to accrue at an interest rate reasonably determined by 
a responsible financial or accounting officer of the Issuer to be the rate of interest implicit in such Capital-
ized Lease Obligation in accordance with GAAP.  For purposes of making the computation referred to 
above, interest on any Indebtedness under a revolving credit facility computed on a pro forma basis shall 
be computed based upon the average daily balance of such Indebtedness during the applicable period.  
Interest on Indebtedness that may optionally be determined at an interest rate based upon a factor of a 
prime or similar rate, a eurocurrency interbank offered rate, or other rate, shall be deemed to have been 
based upon the rate actually chosen, or, if none, then based upon such optional rate chosen as the Issuer 
may designate.  Any such pro forma calculation may include, without limitation, (1) adjustments calcu-
lated in accordance with Regulation S-X under the Securities Act, (2) adjustments calculated to give ef-
fect to any Pro Forma Cost Savings and (3) all adjustments of the type used in connection with the calcu-
lation of “Pro Forma Adjusted EBITDA” as set forth in footnote (2) under the caption “Summary—
Summary Historical and Unaudited Pro Forma Consolidated Financial Information” in the Offering 
Memorandum to the extent such adjustments, without duplication, continue to be applicable to such four-
quarter period. 

“Fixed Charges” means, with respect to any Person for any period, the sum of:  

(1)  Consolidated Interest Expense of such Person for such period, and  

(2)  all cash dividend payments (excluding items eliminated in consolidation) on any 
series of Preferred Stock or Disqualified Stock of such Person and its Restricted Subsidiaries; 
provided that for purposes of calculating the Fixed Charge Coverage Ratio under Section 
3.4(b)(v), all dividend payments (excluding items eliminated in consolidation) on any series of 
Preferred Stock or Disqualified Stock of such Person and its Restricted Subsidiaries shall be in-
cluded. 

“Foreign Subsidiary” means a Restricted Subsidiary not organized or existing under the 
laws of the United States of America or any state or territory or the District of Columbia thereof and any 
direct or indirect Subsidiary of such Restricted Subsidiary. 

“GAAP” means generally accepted accounting principles set forth in the opinions and 
pronouncements of the Accounting Principles Board of the American Institute of Certified Public Ac-
countants and statements and pronouncements of the Financial Accounting Standards Board or in such 
other statements by such other entity as have been approved by a significant segment of the accounting 
profession, which are in effect on the Issue Date (other than with respect to reports under Section 3.2, 
which shall be as in effect from time to time).  In addition, for purposes of this Indenture, all references to 
codified accounting standards specifically named herein shall be deemed to include any successor, re-
placement, amended or updated accounting standard under GAAP. 

“Global Note Legend” means the legend set forth in Section 2.1(b) hereof, which is re-
quired to be placed on all Global Notes issued under this Indenture. 
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“Global Notes” means, individually and collectively, each of the Restricted Global Notes 

and the Unrestricted Global Notes, substantially in the form of Exhibit A hereto issued in accordance with 
Section 2.1 or 2.6 hereof. 

“guarantee” means, as to any Person, a guarantee (other than by endorsement of negotia-
ble instruments for collection in the ordinary course of business), direct or indirect, in any manner (in-
cluding, without limitation, letters of credit and reimbursement agreements in respect thereof), of all or 
any part of any Indebtedness or other obligations. 

“Guarantee” means any guarantee of the obligations of the Issuer under this Indenture 
and the Notes by any Person in accordance with the provisions of this Indenture. 

 ”Guarantors” means each Restricted Subsidiary of the Issuer that executes this Indenture 
as a Guarantor on the Issue Date and each other Restricted Subsidiary of the Issuer that Incurs a Guaran-
tee of the Notes; provided that upon the release or discharge of such Person from its Guarantee in accor-
dance with this Indenture, such Person ceases to be a Guarantor. 

“Hedging Obligations” means, with respect to any Person, the obligations of such Person 
under:  

(1)  currency exchange, interest rate or commodity swap agreements, currency ex-
change, interest rate or commodity cap agreements and currency exchange, interest rate or com-
modity collar agreements; and  

(2)  other agreements or arrangements designed to protect such Person against fluc-
tuations in currency exchange, interest rates or commodity prices. 

“Holder” or “Noteholder” means the Person in whose name a Note is registered on the 
Registrar’s books. 

“Holdings” means Alphabet Holding Company, Inc. and its successors. 

“IAI Global Note” means a global note substantially in the form of Exhibit A hereto bear-
ing the Global Note Legend and the Private Placement Legend and deposited with or on behalf of, and 
registered in the name of, the Depositary or its nominee that shall be issued in a denomination equal to the 
outstanding principal amount of the Notes resold to IAIs. 

“IAI Notes” means any Initial Notes and any Additional Notes resold to IAIs. 

“Incur” means, with respect to any Indebtedness, issue, assume, guarantee, incur or oth-
erwise become liable for; provided, however, that any Indebtedness or Capital Stock of a Person existing 
at the time such Person becomes a Subsidiary (whether by merger, consolidation, acquisition or other-
wise) shall be deemed to be Incurred by such Person at the time it becomes a Subsidiary. 

“Indebtedness” means, with respect to any Person:  

(1)  the principal and premium (if any) of any Indebtedness of such Person, whether 
or not contingent, (a) in respect of borrowed money, (b) evidenced by bonds, notes, debentures or 
similar instruments or letters of credit or bankers’ acceptances (or, without duplication, reim-
bursement agreements in respect thereof), (c) representing the deferred and unpaid purchase price 
of any property, except (i) any such balance that constitutes a trade payable, accrued expense or 
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similar obligation to a trade creditor, in each case Incurred in the ordinary course of business and 
(ii) any earn-out obligations until such obligation becomes a liability on the balance sheet of such 
Person in accordance with GAAP, (d) in respect of Capitalized Lease Obligations, or 
(e) representing any Hedging Obligations, if and to the extent that any of the foregoing Indebted-
ness (other than letters of credit and Hedging Obligations) would appear as a liability on a bal-
ance sheet (excluding the footnotes thereto) of such Person prepared in accordance with GAAP;  

(2)  to the extent not otherwise included, any obligation of such Person to be liable 
for, or to pay, as obligor, guarantor or otherwise, on the Indebtedness of another Person (other 
than by endorsement of negotiable instruments for collection in the ordinary course of business); 
and  

(3)  to the extent not otherwise included, Indebtedness of another Person secured by a 
Lien on any asset owned by such Person (whether or not such Indebtedness is assumed by such 
Person); provided, however, that the amount of such Indebtedness will be the lesser of: (a) the 
Fair Market Value of such asset at such date of determination, and (b) the amount of such Indebt-
edness of such other Person;  

provided that (a) Contingent Obligations Incurred in the ordinary course of business and (b) obligations 
under or in respect of Receivables Financings shall be deemed not to constitute Indebtedness. 

“Indenture” has the meaning set forth in the preamble hereto. 

“Independent Financial Advisor” means an accounting, appraisal or investment banking 
firm or consultant, in each case of nationally recognized standing that is, in the good faith determination 
of the Issuer, qualified to perform the task for which it has been engaged. 

“Indirect Participant” means a Person who holds a beneficial interest in a Global Note 
through a Participant. 

“Initial Notes” means the $650,000,000 in aggregate principal amount of 9% Senior 
Notes due 2018 of the Issuer issued under this Indenture on the Issue Date. 

“Initial Purchasers” means Banc of America Securities LLC, Barclays Capital Inc., Credit 
Suisse Securities (USA) LLC and such other initial purchasers party to the purchase agreement or future 
purchase agreements entered into in connection with an offer and sale of Notes. 

“Interest Payment Date” means April 1 and October 1 of each year, commencing, in the 
case of the Initial Notes, on April 1, 2011 and ending at the Stated Maturity of the Notes. 

“Investment Grade Rating” means a rating equal to or higher than Baa3 (or the equiva-
lent) by Moody’s and BBB- (or the equivalent) by S&P, or an equivalent rating by any other Rating 
Agency. 

“Investment Grade Securities” means:  

(1)  securities issued or directly and fully guaranteed or insured by the U.S. govern-
ment or any agency or instrumentality thereof (other than Cash Equivalents) and in each case 
with maturities not exceeding two years from the date of acquisition,  
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(2)  securities that have a rating equal to or higher than Baa3 (or the equivalent) by 

Moody’s or BBB (or the equivalent) by S&P, or an equivalent rating by any other Rating Agency,  

(3)  investments in any fund that invests at least 95% of its assets in investments of 
the type described in clauses (1) and (2) which fund may also hold immaterial amounts of cash 
pending investment and/or distribution, and  

(4)  corresponding instruments in countries other than the United States customarily 
utilized for high quality investments and in each case with maturities not exceeding two years 
from the date of acquisition. 

“Investments” means, with respect to any Person, all investments by such Person in other 
Persons (including Affiliates) in the form of loans (including guarantees), advances or capital contribu-
tions (excluding accounts receivable, trade credit and advances to customers and commission, travel and 
similar advances to officers, employees and consultants made in the ordinary course of business), pur-
chases or other acquisitions for consideration of Indebtedness, Equity Interests or other securities issued 
by any other Person and investments that are required by GAAP to be classified on the balance sheet of 
the Issuer in the same manner as the other investments included in this definition to the extent such trans-
actions involve the transfer of cash or other property.  If the Issuer or any Restricted Subsidiary sells or 
otherwise disposes of any Equity Interests of any Restricted Subsidiary, or any Restricted Subsidiary is-
sues any Equity Interests, in either case, such that, after giving effect to any such sale or disposition, such 
Person is no longer a Subsidiary of the Issuer, the Issuer shall be deemed to have made an Investment on 
the date of any such sale or other disposition equal to the Fair Market Value of the Equity Interests of and 
all other Investments in such Restricted Subsidiary retained.  In no event shall a guarantee of an operating 
lease of the Issuer or any Restricted Subsidiary be deemed an Investment.  For purposes of the definition 
of “Unrestricted Subsidiary” and Section 3.4:  

(1)  “Investments” shall include the portion (proportionate to the Issuer’s equity in-
terest in such Subsidiary) of the Fair Market Value of the net assets of a Subsidiary of the Issuer 
at the time that such Subsidiary is designated an Unrestricted Subsidiary; provided, however, that 
upon a redesignation of such Subsidiary as a Restricted Subsidiary, the Issuer shall be deemed to 
continue to have a permanent “Investment” in an Unrestricted Subsidiary equal to an amount (if 
positive) equal to:  

(a)  the Issuer’s “Investment” in such Subsidiary at the time of such redesig-
nation less  

(b)  the portion (proportionate to the Issuer’s equity interest in such Subsidi-
ary) of the Fair Market Value of the net assets of such Subsidiary at the time of such re-
designation; and  

(2)  any property transferred to or from an Unrestricted Subsidiary shall be valued at 
its Fair Market Value at the time of such transfer, in each case as determined in good faith by the 
Board of Directors of the Issuer. 

“Issue Date” means October 1, 2010. 

“Issuer” has the meaning set forth in the preamble hereto. 

“JV Distributions” means, at any time, 50% of the aggregate amount of all cash dividends 
or distributions received by the Issuer or any of its Restricted Subsidiaries as a return on an Investment in 
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a Permitted Joint Venture during the period from the Acquisition Closing Date through the end of the fis-
cal quarter most recently ended immediately prior to such date for which financial statements are inter-
nally available (provided that the Issuer or any of its Restricted Subsidiaries are not required to reinvest 
such dividends or distributions in the Permitted Joint Venture). 

“Letter of Transmittal” means the letter of transmittal to be prepared by the Issuer and 
sent to all Holders of the Notes for use by such Holders in connection with the Exchange Offer. 

“Lien” means, with respect to any asset, any mortgage, lien, pledge, charge, security in-
terest or encumbrance of any kind in respect of such asset, whether or not filed, recorded or otherwise 
perfected under applicable law (including any conditional sale or other title retention agreement, any lease 
in the nature thereof, any option or other agreement to sell or give a security interest in and any filing of 
or agreement to give any financing statement under the Uniform Commercial Code (or equivalent stat-
utes) of any jurisdiction); provided that in no event shall an operating lease be deemed to constitute a 
Lien. 

“Management Agreement” means that certain Consulting Services Agreement between 
the Issuer and T.C. Group V, L.L.C., as amended, restated, modified or replaced as of the date of this In-
denture and as may be amended, modified or replaced to the extent such amendment, modification or re-
placement is not less advantageous to the Holders in any material respect than the Management Agree-
ment as in effect as of the date of this Indenture. 

“Management Group” means the group consisting of the executive officers and other 
management personnel of the Issuer on the Issue Date or who became officers or management personnel 
of the Issuer or any direct or indirect parent of the Issuer, as applicable, and the Subsidiaries following the 
Issue Date (other than in connection with a transaction that would otherwise be a Change of Control if 
such persons were not included in the definition of “Permitted Holders”). 

“Merger” means the merger of Merger Sub with and into NBTY, Inc., with NBTY, Inc. 
surviving such merger, pursuant to the terms of the Merger Agreement. 

“Merger Agreement” means that certain Agreement and Plan of Merger, dated as of 
July 15, 2010, among NBTY, Inc., Holdings and Alphabet Merger Sub, Inc., as amended up to and in-
cluding the Issue Date. 

“Merger Sub” has the meaning set forth in the preamble hereto. 

“Moody’s” means Moody’s Investors Service, Inc. or any successor to the rating agency 
business thereof. 

“Net Cash Proceeds” means the aggregate cash proceeds received by the Issuer or any of 
its Restricted Subsidiaries in respect of any Asset Sale (including, without limitation, any cash received in 
respect of or upon the sale or other disposition of any Designated Non-cash Consideration received in any 
Asset Sale and any cash payments received by way of deferred payment of principal pursuant to a note or 
installment receivable or otherwise, but only as and when received, and including any proceeds received 
as a result of unwinding any related Hedging Obligations in connection with such transaction but exclud-
ing the assumption by the acquiring Person of Indebtedness relating to the disposed assets or other con-
sideration received in any other non-cash form), net of the direct cash costs relating to such Asset Sale 
and the sale or disposition of such Designated Non-cash Consideration (including, without limitation, le-
gal, accounting and investment banking fees, and brokerage and sales commissions), and any relocation 
expenses incurred as a result thereof, taxes paid or payable as a result thereof (after taking into account 
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any available tax credits or deductions and any tax sharing arrangements related thereto), amounts re-
quired to be applied to the repayment of principal, premium (if any) and interest on Indebtedness required 
(other than pursuant to Section 3.7(b)) to be paid as a result of such transaction, any costs associated with 
unwinding any related Hedging Obligations in connection with such transaction and any deduction of ap-
propriate amounts to be provided by the Issuer as a reserve in accordance with GAAP against any liabili-
ties associated with the asset disposed of in such transaction and retained by the Issuer after such sale or 
other disposition thereof, including, without limitation, pension and other post-employment benefit li-
abilities and liabilities related to environmental matters or against any indemnification obligations associ-
ated with such transaction. 

“Net Income” means, with respect to any Person, the net income (loss) attributable to 
such Person, determined in accordance with GAAP and before any reduction in respect of Preferred Stock 
dividends. 

“Non-U.S. Person” means a Person who is not a U.S. Person. 

“Notes” means the Initial Notes, the Exchange Notes and any Additional Notes, treated 
as a single class of securities. 

“Notes Custodian” means the custodian with respect to the Global Note (as appointed by 
the Depositary), or any successor Person thereto and shall initially be the Trustee. 

“Obligations” means any principal, interest, penalties, fees, indemnifications, reimburse-
ments (including, without limitation, reimbursement obligations with respect to letters of credit and bank-
ers’ acceptances), damages and other liabilities payable under the documentation governing any Indebt-
edness; provided that Obligations with respect to the Notes shall not include fees or indemnification in 
favor of the Trustee and other third parties other than the Holders of the Notes. 

“Offering Memorandum” means the confidential Offering Memorandum dated Septem-
ber 22, 2010, used in connection with the offering of the Initial Notes. 

“Officer” means the Chairman of the Board, Chief Executive Officer, Chief Financial Of-
ficer, President, any Executive Vice President, Senior Vice President or Vice President, the Treasurer or 
the Secretary of the Issuer. 

“Officer’s Certificate” means a certificate signed on behalf of the Issuer by an Officer of 
the Issuer that meets the requirements set forth in this Indenture. 

“Opinion of Counsel” means a written opinion from legal counsel who is acceptable to 
the Trustee.  The counsel may be an employee of or counsel to the Issuer. 

“Pari Passu Indebtedness” means:  

(1)  with respect to the Issuer, the Notes and any Indebtedness which ranks pari passu 
in right of payment to the Notes; and  

(2)  with respect to any Guarantor, its Guarantee and any Indebtedness which ranks 
pari passu in right of payment to such Guarantor’s Guarantee. 
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“Participant” means, with respect to the Depositary, Euroclear or Clearstream a Person 

who has an account with the Depositary, respectively (and, with respect to DTC, shall include Euroclear 
or Clearstream). 

“Permanent Regulation S Global Note” means a permanent Global Note in the form of 
Exhibit A hereto bearing the Global Note Legend and the Private Placement Legend and deposited with 
or on behalf of and registered in the name of the Depositary or its nominee, issued in a denomination 
equal to the outstanding principal amount of the Temporary Regulation S Global Note upon expiration of 
the Restricted Period. 

“Permitted Asset Swap” means the concurrent purchase and sale or exchange of Related 
Business Assets or a combination of Related Business Assets and cash or Cash Equivalents between the 
Issuer or any of its Restricted Subsidiaries and another Person; provided that any cash or Cash Equiva-
lents received must be applied in accordance with Section 3.7. 

“Permitted Debt” shall have the meaning assigned thereto in Section 3.3. 

“Permitted Holders” means each of (i) the Sponsor, (ii) the Management Group, with re-
spect to beneficial ownership of Voting Stock of the Issuer representing not more than 10% of the total 
voting power of the Voting Stock of the Issuer and (iii) any group (within the meaning of Sec-
tion 13(d)(3) or Section 14(d)(2) of the Exchange Act or any successor provision) of which the Persons 
described in clauses (i) and (ii) are members; provided that, without giving effect to the existence of such 
group or any other group, the Persons described in clauses (i) and (ii), collectively, beneficially own Vot-
ing Stock representing more than 50% of the total voting power of the Voting Stock of the Issuer (subject 
in the case of the Management Group to the limitation in clause (ii)).  Any Person or group, together with 
its Affiliates, whose acquisition of beneficial ownership constitutes a Change of Control in respect of 
which a Change of Control Offer is made in accordance with the requirements of this Indenture will 
thereafter constitute an additional Permitted Holder.  “Beneficial ownership” has the meaning given to 
such term under Rule 13d-3 under the Exchange Act, or any successor provision. 

“Permitted Investments” means:  

(1)  any Investment in Cash Equivalents;  

(2)  any Investment in the Issuer (including the Notes) or any Restricted Subsidiary;  

(3)  any Investment by Restricted Subsidiaries of the Issuer in other Restricted Sub-
sidiaries of the Issuer and Investments by Subsidiaries that are not Restricted Subsidiaries in other 
Subsidiaries that are not Restricted Subsidiaries of the Issuer;  

(4)  any Investment by the Issuer or any Restricted Subsidiary of the Issuer in a Per-
son that is primarily engaged in a Similar Business if as a result of such Investment (a) such Per-
son becomes a Restricted Subsidiary of the Issuer, or (b) such Person, in one transaction or a se-
ries of related transactions, is merged, consolidated or amalgamated with or into, or transfers or 
conveys all or substantially all of its assets to, or is liquidated into, the Issuer or a Restricted Sub-
sidiary of the Issuer;  

(5)  any Investment in securities or other assets not constituting Cash Equivalents and 
received in connection with an Asset Sale made pursuant to Section 3.7 or any other disposition 
of assets not constituting an Asset Sale;  
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(6)  any Investment (x) existing on the Issue Date, (y) made pursuant to binding 

commitments in effect on the Issue Date and (z) that replaces, refinances, refunds, renews or ex-
tends any Investment described under either of the immediately preceding clauses (x) or (y); pro-
vided that any such Investment is in an amount that does not exceed the amount replaced, refi-
nanced, refunded, renewed or extended;  

(7)  advances to employees not in excess of $10.0 million outstanding at any one time 
in the aggregate;  

(8)  loans and advances to officers, directors and employees for business related 
travel expenses, moving and relocation expenses and other similar expenses, in each case In-
curred in the ordinary course of business;  

(9)  any Investment (x) acquired by the Issuer or any of its Restricted Subsidiaries 
(a) in exchange for any other Investment or accounts receivable held by the Issuer or any such 
Restricted Subsidiary in connection with or as a result of a bankruptcy, workout, reorganization 
or recapitalization of the issuer of such other Investment or accounts receivable, or (b) as a result 
of a foreclosure by the Issuer or any of its Restricted Subsidiaries with respect to any secured In-
vestment or other transfer of title with respect to any secured Investment in default and 
(y) received in compromise or resolution of (a) obligations of trade creditors or customers that 
were incurred in the ordinary course of business of the Issuer or any Restricted Subsidiary, in-
cluding pursuant to any plan of reorganization or similar arrangement upon the bankruptcy or in-
solvency of any trade creditor or customer, or (b) litigation, arbitration or other disputes;  

(10)  Hedging Obligations permitted under Section 3.3(b)(x)  

(11)  any Investment by the Issuer or any of its Restricted Subsidiaries in a Similar 
Business (other than an Investment in an Unrestricted Subsidiary) having an aggregate Fair Mar-
ket Value, taken together with all other Investments made pursuant to this clause (11) that are at 
the time outstanding, not to exceed the greater of (x) $100.0 million and (y) 2.5% of Total Assets, 
at the time of such Investment (with the Fair Market Value of each Investment being measured at 
the time made and without giving effect to subsequent changes in value), at any one time out-
standing; provided, however, that if any Investment pursuant to this clause (11) is made in any 
Person that is not a Restricted Subsidiary of the Issuer at the date of the making of such Invest-
ment and such Person becomes a Restricted Subsidiary of the Issuer after such date, such Invest-
ment shall thereafter be deemed to have been made pursuant to clause (1) above and shall cease 
to have been made pursuant to this clause (11) for so long as such Person continues to be a Re-
stricted Subsidiary;  

(12)  Investments in joint ventures of the Issuer or any of its Restricted Subsidiaries 
existing on the Issue Date in an aggregate amount, taken together with all other Investments made 
pursuant to this clause (12) that are at the time outstanding, not to exceed the greater of 
(x) $75.0 million and (y) 1.75% of Total Assets at the time of such Investment, at any one time 
outstanding; provided, that the Investments permitted pursuant to this clause (12) may be in-
creased by the amount of JV Distributions, without duplication of dividends or distributions in-
creasing amounts available pursuant to Section 3.4(a)(C); 

(13)  additional Investments by the Issuer or any of its Restricted Subsidiaries having 
an aggregate Fair Market Value, taken together with all other Investments made pursuant to this 
clause (13) that are at the time outstanding, not to exceed the greater of (x) $150.0 million and 
(y) 3.5% of Total Assets, at the time of such Investment (with the Fair Market Value of each In-
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vestment being measured at the time made and without giving effect to subsequent changes in 
value), at any one time outstanding;  

(14)  Investments in Unrestricted Subsidiaries having an aggregate Fair Market Value, 
taken together with all other Investments made pursuant to this clause (14) that are at that time 
outstanding, not to exceed the greater of (x) $75.0 million and (y) 1.75% of Total Assets, at the 
time of such Investment (with the Fair Market Value of each Investment being measured at the 
time made and without giving effect to subsequent changes in value), at any one time out-
standing; provided that no Default or Event of Default exists at the time of any such Investment 
or would result therefrom;  

(15)  Investments the payment for which consists of Equity Interests (other than Ex-
cluded Equity) of the Issuer or any direct or indirect parent of the Issuer, as applicable; provided, 
however, that such Equity Interests will not increase the amount available for Restricted Pay-
ments under Section 3.4(a)(C); 

(16)  Investments consisting of the licensing or contribution of intellectual property 
pursuant to joint marketing arrangements with other Persons;  

(17)  Investments consisting of purchases and acquisitions of inventory, supplies, ma-
terials and equipment or purchases of contract rights or licenses or leases of intellectual property, 
in each case in the ordinary course of business;  

(18)  any Investment in a Receivables Subsidiary or any Investment by a Receivables 
Subsidiary in any other Person in connection with a Qualified Receivables Financing, including 
Investments of funds held in accounts permitted or required by the arrangements governing such 
Qualified Receivables Financing or any related Indebtedness; provided, however, that any In-
vestment in a Receivables Subsidiary is in the form of a Purchase Money Note, contribution of 
additional receivables or an equity interest;  

(19)  Investments of a Restricted Subsidiary of the Issuer acquired after the Issue Date 
or of an entity merged into or consolidated with a Restricted Subsidiary of the Issuer in a transac-
tion that is not prohibited by Section 4.1 after the Issue Date to the extent that such Investments 
were not made in contemplation of such acquisition, merger or consolidation and were in exis-
tence on the date of such acquisition, merger or consolidation;  

(20)  repurchases of the Notes; and  

(21)  guarantees of Indebtedness permitted to be incurred under Section 3.3, and per-
formance guarantees in the ordinary course of business. 

“Permitted Joint Venture” means, with respect to any specified Person, a joint venture in 
any other Person engaged in a Similar Business in respect of which the Issuer or a Restricted Subsidiary 
beneficially owns at least 40% of the shares of Equity Interests of such Person. 

“Permitted Liens” means, with respect to any Person:  

(1)  pledges or deposits by such Person under workers’ compensation laws, unem-
ployment insurance laws or similar legislation, or good faith deposits in connection with bids, 
tenders, contracts (other than for the payment of Indebtedness) or leases to which such Person is a 
party, or deposits to secure public or statutory obligations of such Person or deposits of cash or 
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U.S. government bonds to secure surety or appeal bonds to which such Person is a party, or de-
posits as security for contested taxes or import duties or for the payment of rent, in each case in-
curred in the ordinary course of business;  

(2)  Liens imposed by law, such as carriers’, warehousemen’s and mechanics’ Liens, 
in each case for sums not yet due or being contested in good faith by appropriate proceedings or 
other Liens arising out of judgments or awards against such Person with respect to which such 
Person shall then be proceeding with an appeal or other proceedings for review (or which, if due 
and payable, are being contested in good faith by appropriate proceedings and for which adequate 
reserves are being maintained, to the extent required by GAAP and such proceedings have the ef-
fect of preventing the forfeiture or sale of the property or assets subject to any such Lien);  

(3)  Liens for taxes, assessments or other governmental charges (i) which are not yet 
due or payable or (ii) which are being contested in good faith by appropriate proceedings that 
have the effect of preventing the forfeiture or sale of the property or assets subject to any such 
Lien and for which adequate reserves are being maintained to the extent required by GAAP;  

(4)  Liens in favor of issuers of performance and surety bonds or bid bonds or with 
respect to other regulatory requirements or letters of credit issued pursuant to the request of and 
for the account of such Person in the ordinary course of its business;  

(5)  minor survey exceptions, minor encumbrances, easements or reservations of, or 
rights of others for, licenses, rights-of-way, sewers, electric lines, telegraph and telephone lines 
and other similar purposes, or zoning or other restrictions as to the use of real properties or Liens 
incidental to the conduct of the business of such Person or to the ownership of its properties 
which were not Incurred in connection with Indebtedness and which do not in the aggregate ma-
terially adversely affect the value of said properties or materially impair their use in the operation 
of the business of such Person;  

(6)  Liens Incurred to secure Obligations in respect of Indebtedness permitted to be 
Incurred pursuant to clauses (i), (iv), (xvii) or (xx) of the definition of “Permitted Debt”; provided 
that, (x) in the case of clause (iv), such Lien extends only to the assets and/or Capital Stock, the 
acquisition, lease, construction, repair, replacement or improvement of which is financed thereby 
and any income or profits thereof; and (y) in the case of clause (xx), such Lien does not extend to 
the property or assets (or income or profits therefrom) of any Restricted Subsidiary other than a 
Foreign Subsidiary that is not a Guarantor;  

(7)  Liens existing on the Issue Date;  

(8)  Liens on assets of, or Equity Interest in, a Person at the time such Person be-
comes a Subsidiary; provided, however, that such Liens are not created or Incurred in connection 
with, or in contemplation of, such other Person becoming such a Subsidiary; provided, further, 
however, that such Liens may not extend to any other assets of the Issuer or any Restricted Sub-
sidiary of the Issuer;  

(9)  Liens on assets at the time the Issuer or a Restricted Subsidiary of the Issuer ac-
quired the assets, including any acquisition by means of a merger or consolidation with or into the 
Issuer or any Restricted Subsidiary of the Issuer; provided, however, that such Liens are not cre-
ated or Incurred in connection with, or in contemplation of, such acquisition; provided, further, 
however, that the Liens may not extend to any other assets owned by the Issuer or any Restricted 
Subsidiary of the Issuer;  
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(10)  Liens securing Indebtedness or other obligations of a Restricted Subsidiary ow-

ing to the Issuer or another Restricted Subsidiary of the Issuer permitted to be Incurred in accor-
dance with Section 3.3;  

(11)  Liens securing Hedging Obligations so long as the related Indebtedness is, and is 
permitted to be under this Indenture, secured by a Lien on the same property securing such Hedg-
ing Obligations;  

(12)  Liens on specific items of inventory or other goods and proceeds of any Person 
securing such Person’s obligations in respect of bankers’ acceptances issued or created for the ac-
count of such Person to facilitate the purchase, shipment or storage of such inventory or other 
goods;  

(13)  leases and subleases of real property which do not materially interfere with the 
ordinary conduct of the business of the Issuer or any of its Restricted Subsidiaries;  

(14)  Liens arising from Uniform Commercial Code financing statement filings regard-
ing operating leases entered into by the Issuer and its Restricted Subsidiaries in the ordinary 
course of business;  

(15)  Liens in favor of the Issuer or any Guarantor;  

(16)  Liens on accounts receivable and related assets of the type specified in the defini-
tion of “Receivables Financing” Incurred in connection with a Qualified Receivables Financing;  

(17)  deposits made in the ordinary course of business to secure liability to insurance 
carriers;  

(18)  Liens on the Equity Interests of Unrestricted Subsidiaries;  

(19)  grants of software and other technology licenses in the ordinary course of busi-
ness;  

(20)  judgment and attachment Liens not giving rise to an Event of Default and notices 
of lis pendens and associated rights related to litigation being contested in good faith by appropri-
ate proceedings and for which adequate reserves have been made;  

(21)  Liens arising out of conditional sale, title retention, consignment or similar ar-
rangements for the sale of goods entered into in the ordinary course of business;  

(22)  Liens Incurred to secure cash management services (and other “bank products”), 
owed to a lender under the Credit Agreement (or any Affiliate of such lender) at the time such 
services were entered into in the ordinary course of business;  

(23)  Liens to secure any refinancing, refunding, extension, renewal or replacement (or 
successive refinancings, refundings, extensions, renewals or replacements) as a whole, or in part, 
of any Indebtedness secured by any Lien referred to in the foregoing clauses (6), (7), (8), (9), 
(10), (11) and (24); provided, however, that (x) such new Lien shall be limited to all or part of the 
same property that secured the original Lien (plus improvements on such property), and (y) the 
Indebtedness secured by such Lien at such time is not increased to any amount greater than the 
sum of (A) the outstanding principal amount or, if greater, committed amount of the Indebtedness 
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described under clauses (6), (7), (8), (9), (10), (11) and (24) at the time the original Lien became a 
Permitted Lien under this Indenture, and (B) an amount necessary to pay any fees and expenses, 
including premiums, related to such refinancing, refunding, extension, renewal or replacement;  

(24)  Liens securing Pari Passu Indebtedness permitted to be Incurred pursuant Section 
3.3; provided that at the time of any Incurrence of Pari Passu Indebtedness and after giving pro 
forma effect thereto (in a manner consistent with the calculation of the Fixed Charge Coverage 
Ratio) under this clause (24), the Consolidated Senior Secured Debt Ratio shall not be greater 
than 4.00 to 1.00;  

(25)  other Liens securing obligations Incurred in the ordinary course of business 
which obligations do not exceed the greater of (x) $87.5 million and (y) 2.0% of Total Assets at 
the time of Incurrence of such obligation, at any one time outstanding;  

(26)  Liens on the assets of a joint venture to secure Indebtedness of such joint venture 
Incurred pursuant to clause (xxi) of the definition of “Permitted Debt”;  

(27)  Liens on equipment of the Issuer or any Restricted Subsidiary of the Issuer 
granted in the ordinary course of business to the Issuer’s or such Restricted Subsidiary’s client at 
which such equipment is located;  

(28)  Liens created for the benefit of (or to secure) all of the Notes or the Guarantees;  

(29)  Liens on property or assets used to defease or to satisfy and discharge Indebted-
ness; provided that such defeasance or satisfaction and discharge is not prohibited by this Inden-
ture;  

(30)  Liens in favor of customs and revenue authorities arising as a matter of law to se-
cure payment of customs duties in connection with the importation and exportation of goods in 
the ordinary course of business;  

(31)  Liens (i) of a collection bank arising under Section 4-210 of the Uniform Com-
mercial Code on items in the course of collection; (ii) attaching to commodity trading accounts or 
other commodity brokerage accounts incurred in the ordinary course of business; and (iii) in favor 
of banking institutions arising as a matter of law encumbering deposits (including the right of set-
off) and which are within the general parameters customary in the banking industry; and  

(32)  Liens that are contractual rights of set-off (i) relating to the establishment of de-
pository relations with banks not given in connection with the issuance of Indebtedness; 
(ii) relating to pooled deposit or sweep accounts of the Issuer or any Restricted Subsidiary to 
permit satisfaction of overdraft or similar obligations incurred in the ordinary course of business 
of the Issuer and its Restricted Subsidiaries; or (iii) relating to purchase orders and other agree-
ments entered into with customers of the Issuer or any of its Restricted Subsidiaries in the ordi-
nary course of business. 

“Person” means any individual, corporation, partnership, limited liability company, joint 
venture, association, joint stock company, trust, unincorporated organization, government or any agency 
or political subdivision thereof or any other entity. 

“Preferred Stock” means any Equity Interest with preferential right of payment of divi-
dends or upon liquidation, dissolution or winding up. 
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“Private Placement Legend” means the legend set forth in Section 2.1(c) to be placed on 

all Notes issued under this Indenture except where otherwise permitted by the provisions hereof. 

“Pro Forma Cost Savings” means, without duplication, with respect to any period, the re-
ductions in costs and other operating improvements or synergies that have been realized or are reasonably 
anticipated to be realized in good faith with respect to a pro forma event within twelve months of the date 
of such pro forma event and that are reasonable and factually supportable, as if all such reductions in 
costs and other operating improvements or synergies had been effected as of the beginning of such period, 
decreased by any recurring incremental expenses incurred or to be incurred during such four-quarter pe-
riod in order to achieve such reduction in costs.  Pro Forma Cost Savings described in the preceding sen-
tence shall be accompanied by a certificate delivered to the Trustee from the Issuer’s chief financial offi-
cer that outlines the specific actions taken or to be taken and the net cost reductions and other operating 
improvements or synergies achieved or to be achieved from each such action and certifies that such cost 
reductions and other operating improvements or synergies meet the criteria set forth in the preceding sen-
tence. 

“Purchase Money Note” means a promissory note of a Receivables Subsidiary evidenc-
ing a line of credit, which may be irrevocable, from the Issuer or any Subsidiary of the Issuer to a Receiv-
ables Subsidiary in connection with a Qualified Receivables Financing, which note is intended to finance 
that portion of the purchase price that is not paid by cash or a contribution of equity. 

“QIB” means any “qualified institutional buyer” (as defined in Rule 144A). 

“Qualified Receivables Financing” means any Receivables Financing of a Receivables 
Subsidiary that meets the following conditions:  

(1)  the Board of Directors of the Issuer shall have determined in good faith that such 
Qualified Receivables Financing (including financing terms, covenants, termination events and 
other provisions) is in the aggregate economically fair and reasonable to the Issuer and the Re-
ceivables Subsidiary,  

(2)  all sales of accounts receivable and related assets to the Receivables Subsidiary 
are made at Fair Market Value (as determined in good faith by the Issuer), and  

(3)  the financing terms, covenants, termination events and other provisions thereof 
shall be market terms (as determined in good faith by the Issuer) and may include Standard Secu-
ritization Undertakings. 

The grant of a security interest in any accounts receivable of the Issuer or any of its Re-
stricted Subsidiaries (other than a Receivables Subsidiary) to secure any Credit Agreement shall not be 
deemed a Qualified Receivables Financing. 

“Rating Agency” means (1) each of Moody’s and S&P and (2) if Moody’s or S&P ceases 
to rate the Notes for reasons outside of the Issuer’s control, a “nationally recognized statistical rating or-
ganization” within the meaning of Rule 15c3-1(c)(2)(vi)(F) under the Exchange Act selected by the Issuer 
or any parent of the Issuer as a replacement agency for Moody’s or S&P, as the case may be. 

“Receivables Fees” means distributions or payments made directly or by means of dis-
counts with respect to any participation interest issued or sold in connection with, and other fees paid to a 
Person that is not a Restricted Subsidiary in connection with, any Receivables Financing. 
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“Receivables Financing” means any transaction or series of transactions that may be en-

tered into by the Issuer or any of its Subsidiaries pursuant to which the Issuer or any of its Subsidiaries 
may sell, convey or otherwise transfer to (a) a Receivables Subsidiary (in the case of a transfer by the Is-
suer or any of its Subsidiaries), and (b) any other Person (in the case of a transfer by a Receivables Sub-
sidiary), or may grant a security interest in, any accounts receivable (whether now existing or arising in 
the future) of the Issuer or any of its Subsidiaries, and any assets related thereto including, without limita-
tion, all collateral securing such accounts receivable, all contracts and all guarantees or other obligations 
in respect of such accounts receivable, proceeds of such accounts receivable and other assets which are 
customarily transferred or in respect of which security interests are customarily granted in connection 
with asset securitization transactions involving accounts receivable and any Hedging Obligations entered 
into by the Issuer or any such Subsidiary in connection with such accounts receivable. 

“Receivables Repurchase Obligation” means any obligation of a seller of receivables in a 
Qualified Receivables Financing to repurchase receivables arising as a result of a breach of a representa-
tion, warranty or covenant or otherwise, including as a result of a receivable or portion thereof becoming 
subject to any asserted defense, dispute, off-set or counterclaim of any kind as a result of any action taken 
by, any failure to take action by or any other event relating to the seller. 

“Receivables Subsidiary” means a Wholly Owned Restricted Subsidiary of the Issuer (or 
another Person formed for the purposes of engaging in a Qualified Receivables Financing with the Issuer 
in which the Issuer or any Subsidiary of the Issuer makes an Investment and to which the Issuer or any 
Subsidiary of the Issuer transfers accounts receivable and related assets) which engages in no activities 
other than in connection with the financing of accounts receivable of the Issuer and its Subsidiaries, all 
proceeds thereof and all rights (contractual or other), collateral and other assets relating thereto, and any 
business or activities incidental or related to such business, and which is designated by the Board of Di-
rectors of the Issuer (as provided below) as a Receivables Subsidiary and:  

(a)  no portion of the Indebtedness or any other obligations (contingent or otherwise) 
of which (i) is guaranteed by the Issuer or any other Subsidiary of the Issuer (excluding guaran-
tees of obligations (other than the principal of, and interest on, Indebtedness) pursuant to Standard 
Securitization Undertakings), (ii) is recourse to or obligates the Issuer or any other Subsidiary of 
the Issuer in any way other than pursuant to Standard Securitization Undertakings, or 
(iii) subjects any property or asset of the Issuer or any other Subsidiary of the Issuer, directly or 
indirectly, contingently or otherwise, to the satisfaction thereof, other than pursuant to Standard 
Securitization Undertakings,  

(b)  with which neither the Issuer nor any other Subsidiary of the Issuer has any mate-
rial contract, agreement, arrangement or understanding other than on terms which the Issuer rea-
sonably believes to be no less favorable to the Issuer or such Subsidiary than those that might be 
obtained at the time from Persons that are not Affiliates of the Issuer, and  

(c)  to which neither the Issuer nor any other Subsidiary of the Issuer has any obliga-
tion to maintain or preserve such entity’s financial condition or cause such entity to achieve cer-
tain levels of operating results. 

Any such designation by the Board of Directors of the Issuer shall be evidenced to the 
Trustee by filing with the Trustee a certified copy of the resolution of the Board of Directors of the Issuer 
giving effect to such designation and an Officer’s Certificate certifying that such designation complied 
with the foregoing conditions. 
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“Record Date” for the interest payable on any applicable Interest Payment Date means 

March 15 and September 15 (whether or not a Business Day) next preceding such Interest Payment Date. 

“Registration Rights Agreement” means (i) the Registration Rights Agreement dated the 
Issue Date by and among Merger Sub, the Issuer, the Guarantors and the Initial Purchasers, as amended, 
supplemented or otherwise modified from time to time and (ii) any other registration rights agreement 
entered into in connection with an issuance of Additional Notes in a private offering after the Issue Date. 

“Regulation S” means Regulation S promulgated under the Securities Act. 

“Regulation S Global Note” means a Temporary Regulation S Global Note or Permanent 
Regulation S Global Note, as applicable. 

“Related Business Assets” means assets (other than cash or Cash Equivalents) used or 
useful in a Similar Business; provided that any assets received by the Issuer or a Restricted Subsidiary in 
exchange for assets transferred by the Issuer or a Restricted Subsidiary will not be deemed to be Related 
Business Assets if they consist of securities of a Person, unless upon receipt of the securities of such Per-
son, such Person would become a Restricted Subsidiary. 

“Replacement Assets” means (1) tangible assets that will be used or useful in a Similar 
Business or (2) substantially all the assets of a Similar Business or a majority of the Voting Stock of any 
Person engaged in a Similar Business that will become on the date of acquisition thereof a Restricted 
Subsidiary. 

“Restricted Definitive Note” means a Definitive Note bearing the Private Placement Leg-
end. 

“Restricted Global Note” means a Global Note bearing the Private Placement Legend. 

“Restricted Investment” means an Investment other than a Permitted Investment. 

“Restricted Period” means, in relation to the Initial Notes, the 40 consecutive days begin-
ning on and including the later of (A) the day on which the Initial Notes are offered to persons other than 
distributors (as defined in Regulation S under the Securities Act) and (B) the Issue Date; and, in relation 
to any Additional Notes that bear the Private Placement Legend, it means the comparable period of 40 
consecutive days. 

“Restricted Subsidiary” means any Subsidiary of a Person other than an Unrestricted 
Subsidiary of such Person.  Unless otherwise indicated in this Indenture, all references to Restricted Sub-
sidiaries shall mean Restricted Subsidiaries of the Issuer. 

“Rule 144” means Rule 144 promulgated under the Securities Act. 

“Rule 144A” means Rule 144A promulgated under the Securities Act. 

“Rule 903” means Rule 903 promulgated under the Securities Act. 

“Rule 904” means Rule 904 promulgated under the Securities Act. 

“Sale/Leaseback Transaction” means an arrangement relating to property now owned or 
hereafter acquired by the Issuer or a Restricted Subsidiary whereby the Issuer or a Restricted Subsidiary 
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transfers such property to a Person and the Issuer or such Restricted Subsidiary leases it from such Per-
son, other than leases between the Issuer and a Restricted Subsidiary of the Issuer or between Restricted 
Subsidiaries of the Issuer. 

“S&P” means Standard & Poor’s Ratings Services, a Standard & Poor’s Financial Ser-
vices LLC business, or any successor to the rating agency business thereof. 

“SEC” means the Securities and Exchange Commission. 

“Secured Indebtedness” means any Indebtedness secured by a Lien. 

“Securities Act” means the Securities Act of 1933, as amended, and the rules and regula-
tions of the SEC promulgated thereunder. 

“Shelf Registration Statement” means the Shelf Registration Statement as defined in the 
Registration Rights Agreement. 

“Significant Subsidiary” means any Restricted Subsidiary that would be a “significant 
subsidiary” of the Issuer within the meaning of Rule 1-02 under Regulation S-X promulgated by the SEC. 

“Similar Business” means any business engaged in by the Company or any of its Re-
stricted Subsidiaries on the Issue Date and any business or other activities that are reasonably similar, an-
cillary, complementary or related to, or a reasonable extension, development or expansion of, the busi-
nesses in which the Issuer and its Restricted Subsidiaries are engaged on the Issue Date. 

“Sponsor” means (1) T.C. Group L.L.C. and (2) one or more investment funds advised, 
managed or controlled by T.C. Group L.L.C. and, in each case (whether individually or as a group) their 
Affiliates (but excluding any operating portfolio companies of the foregoing). 

“Standard Securitization Undertakings” means representations, warranties, covenants, in-
demnities and guarantees of performance entered into by the Issuer or any Subsidiary of the Issuer which 
the Issuer has determined in good faith to be customary in a Receivables Financing including, without 
limitation, those relating to the servicing of the assets of a Receivables Subsidiary, it being understood 
that any Receivables Repurchase Obligation shall be deemed to be a Standard Securitization Undertaking. 

“Stated Maturity” means, with respect to any security, the date specified in such security 
as the fixed date on which the final payment of principal of such security is due and payable, including 
pursuant to any mandatory redemption provision (but excluding any provision providing for the repur-
chase of such security at the option of the holder thereof upon the happening of any contingency beyond 
the control of the issuer unless such contingency has occurred). 

“Subordinated Indebtedness” means (a) with respect to the Issuer, any Indebtedness of 
the Issuer which is by its terms subordinated in right of payment to the Notes, and (b) with respect to any 
Guarantor, any Indebtedness of such Guarantor which is by its terms subordinated in right of payment to 
its Guarantee. 

“Subsidiary” means, with respect to any Person (1) any corporation, association or other 
business entity (other than a partnership, joint venture or limited liability company) of which more than 
50% of the total voting power of the Voting Stock is at the time of determination owned or controlled, 
directly or indirectly, by such Person or one or more of the other Subsidiaries of that Person or a combina-
tion thereof, (2) any partnership, joint venture or limited liability company of which (x) more than 50% of 
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the capital accounts, distribution rights, total equity and voting interests or general and limited partnership 
interests, as applicable, are owned or controlled, directly or indirectly, by such Person or one or more of 
the other Subsidiaries of that Person or a combination thereof, whether in the form of membership, gen-
eral, special or limited partnership interests or otherwise, and (y) such Person or any Restricted Subsidiary 
of such Person is a controlling general partner or otherwise controls such entity and (3) any Person that is 
consolidated in the consolidated financial statements of the specified Person in accordance with GAAP. 

“Temporary Regulation S Global Note” means a temporary Global Note in the form of 
Exhibit A hereof bearing the Global Note Legend, the Private Placement Legend, and the Temporary 
Regulation S Legend and deposited with or on behalf of and registered in the name of the Depositary or 
its nominee, issued in a denomination equal to the outstanding principal amount of the Notes sold in reli-
ance on Rule 903. 

“Temporary Regulation S Legend” means the legend set forth in Section 2.1(e). 

“TIA” means the Trust Indenture Act of 1939 (15 U.S.C. Sections 77aaa-77bbbb) as in 
effect on the date of this Indenture. 

“Total Assets” means the total consolidated assets of the Issuer and its Restricted Sub-
sidiaries, as shown on the most recent consolidated balance sheet of the Issuer and its Restricted Subsidi-
aries. 

“Transactions” means the transactions contemplated by the Merger Agreement and as de-
scribed in the Offering Memorandum under the heading “The Transactions,” including the borrowings 
under the Credit Agreement, the offering of the Notes and the satisfaction and discharge of the existing 
notes on the Issue Date. 

“Treasury Rate” means, as of the applicable redemption date, the yield to maturity as of 
such redemption date of United States Treasury securities with a constant maturity (as compiled and pub-
lished in the most recent Federal Reserve Statistical Release H.15 (519) that has become publicly avail-
able at least two Business Days prior to such redemption date (or, if such Statistical Release is no longer 
published, any publicly available source of similar market data)) most nearly equal to the period from 
such redemption date to October 1, 2014; provided, however, that if the period from such redemption date 
to October 1, 2014 is less than one year, the weekly average yield on actually traded United States Treas-
ury securities adjusted to a constant maturity of one year will be used. 

“Trust Officer” means any officer within the corporate trust department of the Trustee, 
with direct responsibility for performing the Trustee’s duties under this Indenture and also means, with 
respect to a particular corporate trust matter, any other officer of the Trustee including any vice president, 
assistant secretary, assistant treasurer, trust officer or any other officer of the Trustee who customarily 
performs functions similar to those performed by the Persons who at the time shall be such officers, re-
spectively, or to whom such matter is referred because of such person’s knowledge of and familiarity with 
the particular subject. 

“Trustee” means The Bank of New York Mellon until a successor replaces it and, there-
after, means the successor. 

“Unrestricted Definitive Note” means one or more Definitive Notes that do not bear and 
are not required to bear the Private Placement Legend. 
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“Unrestricted Global Note” means a permanent Global Note substantially in the form of 

Exhibit A attached hereto that bears the Global Note Legend and that has the “Schedule of Exchanges of 
Interests in the Global Note” attached thereto, and that is deposited with or on behalf of and registered in 
the name of the Depositary, representing Notes that do not bear the Private Placement Legend. 

“Unrestricted Subsidiary” means:  

(1)  any Subsidiary of the Issuer that at the time of determination shall be designated 
an Unrestricted Subsidiary by the Board of Directors of such Person pursuant to Section 3.14; and  

(2)  any Subsidiary of an Unrestricted Subsidiary. 

“U.S. Government Obligations” means securities that are:  

(1)  direct obligations of the United States of America for the timely payment of 
which its full faith and credit is pledged, or  

(2)  obligations of a Person controlled or supervised by and acting as an agency or in-
strumentality of the United States of America the timely payment of which is unconditionally 
guaranteed as a full faith and credit obligation by the United States of America,  

which, in each case, are not callable or redeemable at the option of the issuer thereof, and shall also in-
clude a depository receipt issued by a bank (as defined in Section 3(a)(2) of the Securities Act) as custo-
dian with respect to any such U.S. Government Obligations or a specific payment of principal of or inter-
est on any such U.S. Government Obligations held by such custodian for the account of the holder of such 
depository receipt; provided that (except as required by law) such custodian is not authorized to make any 
deduction from the amount payable to the holder of such depository receipt from any amount received by 
the custodian in respect of the U.S. Government Obligations or the specific payment of principal of or 
interest on the U.S. Government Obligations evidenced by such depository receipt. 

“Voting Stock” of any Person as of any date means the Capital Stock of such Person that 
is at the time entitled to vote (without regard to the occurrence of any contingency) in the election of the 
Board of Directors of such Person. 

“Weighted Average Life to Maturity” means, when applied to any Indebtedness or Dis-
qualified Stock, as the case may be, at any date, the quotient obtained by dividing (1) the sum of the 
products of the number of years from the date of determination to the date of each successive scheduled 
principal payment of such Indebtedness or redemption or similar payment with respect to such Disquali-
fied Stock multiplied by the amount of such payment, by (2) the sum of all such payments. 

“Wholly Owned Restricted Subsidiary” is any Wholly Owned Subsidiary that is a Re-
stricted Subsidiary. 

“Wholly Owned Subsidiary” of any Person means a Subsidiary of such Person 100% of 
the outstanding Capital Stock or other ownership interests of which (other than directors’ qualifying 
shares or shares or interests required to be held by foreign nationals or other third parties to the extent re-
quired by applicable law) shall at the time be owned by such Person or by one or more Wholly Owned 
Subsidiaries of such Person and one or more Wholly Owned Subsidiaries of such Person. 
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Other Definitions. SECTION 1.2. 

Defined in 
  Section  Term  

SECTION 1.3. 

“actual knowledge” ....................................................................................................... 7.2(g) 
“Additional Notes” ........................................................................................................ 2.2 
“Affiliate Transaction” .................................................................................................. 3.8(a) 
“Agent Member” ........................................................................................................... 2.1(c) 
“Asset Sale Offer” ......................................................................................................... 3.7(c) 
“Change of Control Offer” ............................................................................................ 3.9(b) 
“Covenant Suspension Event”....................................................................................... 3.15 
“Defaulted Interest”....................................................................................................... 2.12 
“DTC” ........................................................................................................................... 2.1(b) 
“Event of Default”......................................................................................................... 6.1 
“Excess Proceeds” ......................................................................................................... 3.7(c) 
“Guarantor Obligations”................................................................................................ 10.1(a) 
“IAIs” ............................................................................................................................ 2.2 
“IPO” ............................................................................................................................. 3.4(b)(iv) 
“Offer Amount”............................................................................................................. 5.8 
“Offer Period” ............................................................................................................... 5.8 
“Offer to Repurchase” ................................................................................................... 5.8 
“Paying Agent”.............................................................................................................. 2.3 
“Permitted Debt” ........................................................................................................... 3.3(b) 
“Purchase Date” ............................................................................................................ 5.8(a) 
“Redemption Date” ....................................................................................................... 5.4 
“Refinancing Indebtedness” .......................................................................................... 3.3(b)(xiv) 
“Refunding Capital Stock” ............................................................................................ 3.4(b)(ii) 
“Registrar”..................................................................................................................... 2.3 
“Resale Restriction Termination Date” ......................................................................... 2.6(k) 
“Restricted Payments”................................................................................................... 3.4(a) 
“Retired Capital Stock” ................................................................................................. 3.4(b)(ii) 
“Reversion Date”........................................................................................................... 3.15 
“Special Interest Payment Date” ................................................................................... 2.12(a) 
“Special Record Date”................................................................................................... 2.12(a) 
“Successor Company”................................................................................................... 4.1(a)(i) 
“Successor Guarantor” .................................................................................................. 4.1(b)(i) 
“Suspended Covenants” ................................................................................................ 3.15 
“Suspension Period”...................................................................................................... 3.15 
 

Rules of Construction.  Unless the context otherwise requires: 

(a) a term has the meaning assigned to it; 

(b) an accounting term not otherwise defined has the meaning assigned to it in ac-
cordance with GAAP; 

(c) “or” is not exclusive; 

(d) “including” means including without limitation; 
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(e) words in the singular include the plural and words in the plural include the singu-

lar; 

(f) unsecured Indebtedness shall not be deemed to be subordinate or junior to se-
cured Indebtedness merely by virtue of its nature as unsecured Indebtedness; 

(g) references to sections of, or rules under, the Securities Act or Exchange Act shall 
be deemed to include substitute, replacement or successor sections or rules adopted by the SEC 
from time to time; 

(h) unless the context otherwise requires, any reference to an “Article,” “Section” or 
“clause” refers to an Article, Section or clause, as the case may be, of this Indenture;  

(i) the words “herein,” “hereof” and “hereunder” and any other words of similar im-
port refer to this Indenture as a whole and not any particular Article, Section, clause or other sub-
division; and  

(j) any requirement to pay interest on the Notes shall include all Additional Interest 
required pursuant to the Registration Rights Agreement or Section 6.1. 

SECTION 1.4. Incorporation by Reference of Trust Indenture Act.  Whenever this 
Indenture refers to a provision of the TIA, the provision is incorporated by reference in and made a part 
hereof. 

The following TIA term used in this Indenture has the following meanings: 

“obligor” on the Notes means each of the Issuer and any successor obligor upon the 
Notes. 

All other terms used in this Indenture that are defined by the TIA, defined by reference to 
another statute or defined by the SEC rule under the TIA have the meanings so assigned to them. 

ARTICLE II 
 

The Notes 

SECTION 2.1. Form and Dating. 

(a) The Notes and the Trustee’s certificate of authentication shall be substantially in 
the form of Exhibit A hereto, the terms of which are incorporated in and made a part hereof.  The Notes 
may have notations, legends or endorsements approved as to form by the Issuer, and required by law, 
stock exchange rule, agreements to which the Issuer is subject or usage.  Each Note shall be dated the date 
of its authentication.  The Notes shall be issuable only in denominations of $2,000 and integral multiples 
of $1,000 in excess thereof. 

(b) The Notes shall initially be issued in the form of one or more Global Notes and 
The Depository Trust Company (“DTC”), its nominees, and their respective successors, shall act as the 
Depositary with respect thereto.  Each Global Note (i) shall be registered in the name of the Depositary 
for such Global Note or the nominee of such Depositary, (ii) shall be delivered by the Trustee to such De-
positary or held by the Trustee as custodian for the Depositary pursuant to such Depositary’s instructions, 
and (iii) shall bear a Global Note Legend in substantially the following form: 
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UNLESS THIS CERTIFICATE IS PRESENTED BY AN AUTHORIZED REPRESEN-
TATIVE OF THE DEPOSITORY TRUST COMPANY, A NEW YORK CORPORA-
TION (“DTC”), TO THE COMPANY OR ITS AGENT FOR REGISTRATION OF 
TRANSFER, EXCHANGE OR PAYMENT, AND ANY CERTIFICATE ISSUED IS 
REGISTERED IN THE NAME OF CEDE & CO. OR IN SUCH OTHER NAME AS IS 
REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC (AND ANY 
PAYMENT IS MADE TO CEDE & CO. OR TO SUCH OTHER ENTITY AS IS RE-
QUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC), ANY TRANSFER, 
PLEDGE OR OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR TO 
ANY PERSON IS WRONGFUL INASMUCH AS THE REGISTERED OWNER 
HEREOF, CEDE & CO., HAS AN INTEREST HEREIN. 

THIS NOTE IS A GLOBAL NOTE WITHIN THE MEANING OF THE INDENTURE 
AND IS REGISTERED IN THE NAME OF THE DEPOSITARY OR A NOMINEE OF 
THE DEPOSITARY OR A SUCCESSOR DEPOSITARY.  THIS NOTE IS NOT EX-
CHANGEABLE FOR SECURITIES REGISTERED IN THE NAME OF A PERSON 
OTHER THAN THE DEPOSITARY OR ITS NOMINEE EXCEPT IN THE LIMITED 
CIRCUMSTANCES DESCRIBED IN THE INDENTURE, AND NO TRANSFER OF 
THIS NOTE (OTHER THAN A TRANSFER OF THIS NOTE AS A WHOLE BY THE 
DEPOSITARY TO A NOMINEE OF THE DEPOSITARY OR BY A NOMINEE OF 
THE DEPOSITARY TO THE DEPOSITARY OR ANOTHER NOMINEE OF THE 
DEPOSITARY OR BY THE DEPOSITARY OR ANY SUCH NOMINEE TO A SUC-
CESSOR DEPOSITARY OR A NOMINEE OF SUCH SUCCESSOR DEPOSITARY) 
MAY BE REGISTERED EXCEPT IN THE LIMITED CIRCUMSTANCES DE-
SCRIBED IN THE INDENTURE.   

(c) Except as permitted by Section 2.6(g), any Note not registered under the Securi-
ties Act shall bear the following Private Placement Legend on the face thereof: 

THE SECURITY (OR ITS PREDECESSOR) EVIDENCED HEREBY WAS ORIGI-
NALLY ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER 
SECTION 5 OF THE UNITED STATES SECURITIES ACT OF 1933, AS AMENDED 
(THE “SECURITIES ACT”), AND THE SECURITY EVIDENCED HEREBY MAY 
NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED IN THE ABSENCE 
OF SUCH REGISTRATION OR AN APPLICABLE EXEMPTION THEREFROM.  
EACH PURCHASER OF THE SECURITY EVIDENCED HEREBY IS HEREBY NO-
TIFIED THAT THE SELLER MAY BE RELYING ON THE EXEMPTION FROM 
THE PROVISIONS OF SECTION 5 OF THE SECURITIES ACT PROVIDED BY 
RULE 144A THEREUNDER.  THE HOLDER OF THE SECURITY EVIDENCED 
HEREBY AGREES FOR THE BENEFIT OF THE COMPANY THAT (A) SUCH SE-
CURITY MAY BE RESOLD, PLEDGED OR OTHERWISE TRANSFERRED ONLY 
(i)(a) TO A PERSON WHO IS A QUALIFIED INSTITUTIONAL BUYER (AS DE-
FINED IN RULE 144A UNDER THE SECURITIES ACT) IN A TRANSACTION 
MEETING THE REQUIREMENTS OF RULE 144A, (b) IN A TRANSACTION 
MEETING THE REQUIREMENTS OF RULE 144 UNDER THE SECURITIES ACT, 
(c) OUTSIDE THE UNITED STATES TO A NON-U.S. PERSON IN A TRANSAC-
TION MEETING THE REQUIREMENTS OF RULE 904 UNDER THE SECURITIES 
ACT, OR (d) IN ACCORDANCE WITH ANOTHER EXEMPTION FROM THE REG-
ISTRATION REQUIREMENTS OF THE SECURITIES ACT (AND BASED UPON 
AN OPINION OF COUNSEL IF THE COMPANY SO REQUESTS), (ii) TO THE IS-
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SUER, OR (iii) PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT 
AND, IN EACH CASE IN ACCORDANCE WITH ANY APPLICABLE SECURITIES 
LAWS OF ANY STATE OF THE UNITED STATES OR ANY OTHER APPLICABLE 
JURISDICTION, AND (B) THE HOLDER WILL, AND EACH SUBSEQUENT 
HOLDER IS REQUIRED TO, NOTIFY ANY PURCHASER FROM IT OF THE SE-
CURITY EVIDENCED HEREBY OF THE RESALE RESTRICTIONS SET FORTH IN 
CLAUSE (A) ABOVE.  NO REPRESENTATION CAN BE MADE AS TO THE 
AVAILABILITY OF THE EXEMPTION PROVIDED BY RULE 144 FOR RESALE 
OF THE SECURITY EVIDENCED HEREBY. 

(d) Each Note issued hereunder that has more than a de minimis amount of original 
issue discount for U.S. federal income tax purposes shall bear an Original Issue Discount Legend in sub-
stantially the following form on the face thereof: 

FOR UNITED STATES FEDERAL INCOME TAX PURPOSES, THIS DEBT IN-
STRUMENT BEARS ORIGINAL ISSUE DISCOUNT.  INFORMATION INCLUDING THE 
ISSUE PRICE, AMOUNT OF ORIGINAL ISSUE DISCOUNT, ISSUE DATE AND THE 
YIELD TO MATURITY WILL BE MADE AVAILABLE TO THE HOLDER UPON RE-
QUEST TO THE CHIEF FINANCIAL OFFICER OF THE ISSUER AT NBTY, INC., 2100 
SMITHTOWN AVENUE, RONKONKOMA, NY 11779, FACSIMILE: (631) 567-7148. 

(e) The Temporary Regulation S Global Note shall bear a legend in substantially the 
following form:  

EXCEPT AS SET FORTH BELOW, BENEFICIAL OWNERSHIP INTERESTS IN THIS TEM-
PORARY REGULATION S GLOBAL NOTE WILL NOT BE EXCHANGEABLE FOR IN-
TERESTS IN THE PERMANENT REGULATION S GLOBAL NOTE OR ANY OTHER 
NOTE REPRESENTING AN INTEREST IN THE NOTES REPRESENTED HEREBY WHICH 
DO NOT CONTAIN A LEGEND CONTAINING RESTRICTIONS ON TRANSFER, UNTIL 
THE EXPIRATION OF THE “40-DAY DISTRIBUTION COMPLIANCE PERIOD” (WITHIN 
THE MEANING OF RULE 903(b)(2) OF REGULATION S UNDER THE SECURITIES ACT) 
AND THEN ONLY UPON CERTIFICATION IN FORM REASONABLY SATISFACTORY 
TO THE TRUSTEE THAT SUCH BENEFICIAL INTERESTS ARE OWNED EITHER BY 
NON-U.S. PERSONS OR U.S. PERSONS WHO PURCHASED SUCH INTERESTS IN A 
TRANSACTION THAT DID NOT REQUIRE REGISTRATION UNDER THE SECURITIES 
ACT.  DURING SUCH 40-DAY DISTRIBUTION COMPLIANCE PERIOD, BENEFICIAL 
OWNERSHIP INTERESTS IN THIS TEMPORARY REGULATION S GLOBAL NOTE MAY 
ONLY BE SOLD, PLEDGED OR TRANSFERRED (I) TO THE ISSUERS, (II) OUTSIDE THE 
UNITED STATES IN A TRANSACTION IN ACCORDANCE WITH RULE 904 OF REGU-
LATION S UNDER THE SECURITIES ACT, OR (III) PURSUANT TO AN EFFECTIVE REG-
ISTRATION STATEMENT UNDER THE SECURITIES ACT, IN EACH OF CASES (I) 
THROUGH (III) IN ACCORDANCE WITH ANY APPLICABLE SECURITIES LAWS OF 
ANY STATE OF THE UNITED STATES.  HOLDERS OF INTERESTS IN THIS TEMPO-
RARY REGULATION S GLOBAL NOTE WILL NOTIFY ANY PURCHASER OF THIS 
NOTE OF THE RESALE RESTRICTIONS REFERRED TO ABOVE, IF THEN APPLICABLE. 

AFTER THE EXPIRATION OF THE DISTRIBUTION COMPLIANCE PERIOD, BENEFI-
CIAL INTERESTS IN THIS TEMPORARY REGULATION S GLOBAL NOTE MAY BE EX-
CHANGED FOR INTERESTS IN A RULE 144A GLOBAL NOTE ONLY IF (1) SUCH EX-
CHANGE OCCURS IN CONNECTION WITH A TRANSFER OF THE NOTES IN COMPLI-
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ANCE WITH RULE 144A AND (2) THE TRANSFEROR OF THE REGULATION S GLOBAL 
NOTE FIRST DELIVERS TO THE TRUSTEE A WRITTEN CERTIFICATE (IN THE FORM 
ATTACHED TO THIS CERTIFICATE) TO THE EFFECT THAT THE REGULATION S 
GLOBAL NOTE IS BEING TRANSFERRED (A) TO A PERSON WHO THE TRANSFEROR 
REASONABLY BELIEVES TO BE A QUALIFIED INSTITUTIONAL BUYER WITHIN THE 
MEANING OF RULE 144A, (B) TO A PERSON WHO IS PURCHASING FOR ITS OWN 
ACCOUNT OR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER IN A 
TRANSACTION MEETING THE REQUIREMENTS OF RULE 144A, AND (C) IN ACCOR-
DANCE WITH ALL APPLICABLE SECURITIES LAWS OF THE STATES OF THE UNITED 
STATES AND OTHER JURISDICTIONS. 

BENEFICIAL INTERESTS IN A RULE 144A GLOBAL NOTE MAY BE TRANSFERRED TO 
A PERSON WHO TAKES DELIVERY IN THE FORM OF AN INTEREST IN THE REGU-
LATION S GLOBAL NOTE, WHETHER BEFORE OR AFTER THE EXPIRATION OF THE 
40-DAY DISTRIBUTION COMPLIANCE PERIOD, ONLY IF THE TRANSFEROR FIRST 
DELIVERS TO THE TRUSTEE A WRITTEN CERTIFICATE (IN THE FORM ATTACHED 
TO THIS CERTIFICATE) TO THE EFFECT THAT SUCH TRANSFER IS BEING MADE IN 
ACCORDANCE WITH RULE 903 OR 904 OF REGULATION S OR RULE 144 (IF AVAIL-
ABLE). 

Members of, or participants in, the Depository (“Agent Members”) shall have no rights 
under this Indenture with respect to any Global Note held on their behalf by the Depository, or the Trus-
tee as its custodian and the Depository may be treated by the Issuer, the Trustee and any agent of the Is-
suer or the Trustee as the absolute owner of the Global Note for all purposes whatsoever, including but 
not limited to notices and payments.  Notwithstanding the foregoing, nothing herein shall prevent the Is-
suer, the Trustee or any agent of the Issuer or the Trustee from giving effect to any written certification, 
proxy or other authorization furnished by the Depository or impair, as between the Depository and its 
Agent Members, the operation of customary practices governing the exercise of the rights of a Holder of 
any Note.  Any notice to be delivered to DTC (including, but not limited to, a notice of redemption) may 
be delivered electronically by the Trustee in accordance with applicable procedures of DTC. 

SECTION 2.2. Form of Execution and Authentication.  An Officer shall sign the 
Notes for the Issuer by manual or facsimile signature. 

If an Officer whose signature is on a Note no longer holds that office at the time the Note 
is authenticated, the Note shall nevertheless be valid. 

A Note shall not be valid until authenticated by the manual signature of the Trustee.  The 
signature of the Trustee shall be conclusive evidence that the Note has been authenticated under this In-
denture. 

The Trustee shall authenticate (i) Initial Notes for original issue on the Issue Date in an 
aggregate principal amount of $650,000,000, (ii) pursuant to the Exchange Offer, Exchange Notes from 
time to time for issue only in exchange for a like principal amount of Initial Notes and (iii) subject to 
compliance with Section 3.3, one or more series of Notes (“Additional Notes”) for original issue after the 
Issue Date (such Notes to be substantially in the form of Exhibit A) in an unlimited amount (and if issued 
with a Private Placement Legend, the same principal amount of Exchange Notes in exchange therefor 
upon consummation of an Exchange Offer for such Additional Notes), in each case upon written order of 
the Issuer in the form of an Officer’s Certificate, which Officer’s Certificate shall, in the case of any issu-
ance of Additional Notes, certify that such issuance is in compliance with Section 3.3.  In addition, each 
such Officer’s Certificate shall specify the amount of Notes to be authenticated, the date on which the 
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Notes are to be authenticated, whether the securities are to be Initial Notes, Exchange Notes or Additional 
Notes and the aggregate principal amount of Notes outstanding on the date of authentication, and shall 
further specify the amount of such Notes to be issued as Global Notes or Definitive Notes.  Such Notes 
shall initially be in the form of one or more Global Notes, which (i) shall represent, and shall be denomi-
nated in an amount equal to the aggregate principal amount of, the Notes to be issued, (ii) shall be regis-
tered in the name of the Depositary or its nominee and (iii) shall be delivered by the Trustee to the De-
positary or pursuant to the Depositary’s instruction.  All Notes issued under this Indenture shall vote and 
consent together on all matters as one class and no series of Notes shall have the right to vote or consent 
as a separate class on any matter. 

The Initial Notes and any Additional Notes shall be resold initially only to (A) QIBs and 
(B) Persons other than U.S. Persons (as defined in Regulation S) in reliance on Regulation S.  Such Initial 
Notes and Additional Notes may thereafter be transferred to among others, QIBs, purchasers in reliance 
on Regulation S and institutional “accredited investors” (as defined in Rules 501(a)(1), (2), (3) and (7) 
under the Securities Act) who are not QIBs (“IAIs”) in accordance with Rule 501 of the Securities Act in 
accordance with the procedures described herein. 

The Trustee may appoint an authenticating agent acceptable to the Issuer to authenticate 
Notes.  Unless limited by the terms of such appointment, an authenticating agent may authenticate Notes 
whenever the Trustee may do so.  Each reference in this Indenture to authentication by the Trustee in-
cludes authentication by such agent.  An authenticating agent has the same rights as an Agent to deal with 
the Issuer or any Affiliate of the Issuer. 

SECTION 2.3. Registrar and Paying Agent.  The Issuer shall maintain (i) an office or 
agency where Notes may be presented for registration of transfer or for exchange (including any co-
registrar, the “Registrar”) and (ii) an office or agency where Notes may be presented for payment (“Pay-
ing Agent”).  The Registrar shall keep a register of the Notes and of their transfer and exchange.  The Is-
suer may appoint one or more co-registrars and one or more additional paying agents.  The term “Paying 
Agent” includes any additional paying agent.  The Issuer may change any Paying Agent, Registrar or co-
registrar without prior notice to any Holder of a Note.  The Issuer shall notify the Trustee in writing and 
the Trustee shall notify the Holders of the Notes of the name and address of any Agent not a party to this 
Indenture.  The Issuer may act as Paying Agent, Registrar or co-registrar.  The Issuer shall enter into an 
appropriate agency agreement with any Agent not a party to this Indenture, which shall incorporate the 
provisions of the TIA.  The agreement shall implement the provisions hereof that relate to such Agent.  
The Issuer shall notify the Trustee in writing of the name and address of any such Agent.  If the Issuer 
fails to maintain a Registrar or Paying Agent, or fails to give the foregoing notice, the Trustee shall act as 
such, and shall be entitled to appropriate compensation in accordance with Section 7.11. 

The Issuer initially appoints the Trustee as Registrar, Paying Agent and agent for service 
of notices and demands in connection with the Notes. 

SECTION 2.4. Paying Agent to Hold Money in Trust.  The Issuer shall require each 
Paying Agent other than the Trustee to agree in writing that the Paying Agent shall hold in trust for the 
benefit of the Holders of the Notes or the Trustee all money held by the Paying Agent for the payment of 
principal of, premium, if any, and interest on the Notes, and shall notify the Trustee in writing of any De-
fault by the Issuer in making any such payment.  While any such Default continues, the Trustee may re-
quire a Paying Agent to pay all money held by it to the Trustee.  The Issuer at any time may require a 
Paying Agent to pay all money held by such Paying Agent to the Trustee.  Upon payment over to the 
Trustee, the Paying Agent (if other than the Issuer) shall have no further liability for the money delivered 
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to the Trustee.  If the Issuer acts as Paying Agent, it shall segregate and hold in a separate trust fund for 
the benefit of the Holders of the Notes all money held by it as Paying Agent. 

SECTION 2.5. Lists of Holders of the Notes.  The Trustee shall preserve in as current 
a form as is reasonably practicable the most recent list available to it of the names and addresses of Hold-
ers of the Notes and shall otherwise comply with TIA § 312(a).  If the Trustee is not the Registrar, the 
Issuer shall furnish to the Trustee at least seven Business Days before each Interest Payment Date and at 
such other times as the Trustee may request in writing a list in such form and as of such date as the Trus-
tee may reasonably require of the names and addresses of Holders of the Notes, including the aggregate 
principal amount of the Notes held by each thereof, and the Issuer shall otherwise comply with TIA 
§ 312(a). 

SECTION 2.6. Transfer and Exchange. 

(a) Transfer and Exchange of Global Notes.  A Global Note may not be transferred 
as a whole except by the Depositary to a nominee of the Depositary, by a nominee of the Depositary to 
the Depositary or to another nominee of the Depositary, or by the Depositary or any such nominee to a 
successor Depositary or a nominee of such successor Depositary.  Global Notes shall be exchanged by the 
Issuer for Definitive Notes, subject to any applicable laws, only (i) if the Issuer delivers to the Trustee 
notice from the Depositary that the Depositary is unwilling or unable to continue to act as Depositary for 
the Global Notes and the Issuer fails to appoint a successor Depositary after the date of such notice from 
the Depositary or (ii) upon request of the Trustee or Holders of a majority of the aggregate principal 
amount of outstanding Notes if there shall have occurred and be continuing an Event of Default with re-
spect to the Notes.  In any such case, the Issuer shall notify the Trustee in writing that, upon surrender by 
the Participants and Indirect Participants of their interests in such Global Note, certificated Notes shall be 
issued to each Person that such Participants, Indirect Participants and DTC jointly identify as being the 
beneficial owner of the related Notes.  Global Notes also may be exchanged or replaced, in whole or in 
part, as provided in Sections 2.7 and 2.10.  Every Note authenticated and delivered in exchange for, or in 
lieu of, a Global Note or any portion thereof, pursuant to this Section 2.6 or Section 2.7 or 2.10 hereof, 
shall be authenticated and delivered in the form of, and shall be, a Global Note.  A Global Note may not 
be exchanged for another Note other than as provided in this Section 2.6(a).  However, beneficial interests 
in a Global Note may be transferred and exchanged as provided in Section 2.6(b), (c) or (i) below. 

(b) Transfer and Exchange of Beneficial Interests in the Global Notes.  The transfer 
and exchange of beneficial interests in the Global Notes shall be effected through the Depositary, in ac-
cordance with the provisions hereof and the Applicable Procedures.  Beneficial interests in the Restricted 
Global Notes shall be subject to restrictions on transfer comparable to those set forth in this Indenture to 
the extent required by the Securities Act.  Transfers of beneficial interests in the Global Notes also shall 
require compliance with the applicable subparagraphs below. 

(i) Transfer of Beneficial Interests in the Same Global Note.  Beneficial interests in 
any Restricted Global Note may be transferred to Persons who take delivery thereof in the form of a bene-
ficial interest in the same Restricted Global Note in accordance with the transfer restrictions set forth in 
the Private Placement Legend; provided, however, that prior to the expiration of the Restricted Period, no 
transfer of beneficial interests in a Regulation S Global Note may be made to a U.S. Person or for the ac-
count or benefit of a U.S. Person (other than an Initial Purchaser) unless permitted by applicable law and 
made in compliance with Sections 2.6(b)(ii) and (iii) below.  Beneficial interests in any Unrestricted 
Global Note may be transferred to Persons who take delivery thereof in the form of a beneficial interest in 
an Unrestricted Global Note.  No written orders or instructions shall be required to be delivered to the 
Registrar to effect the transfers described in this Section 2.6(b)(i) unless specifically stated above. 
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(ii) All Other Transfers and Exchanges of Beneficial Interests in Global Notes.  In 

connection with all transfers and exchanges of beneficial interests that are not subject to Section 2.6(b)(i) 
above, the transferor of such beneficial interest must deliver to the Registrar either (A) (1) a written order 
from a Participant or an Indirect Participant given to the Depositary in accordance with the Applicable 
Procedures directing the Depositary to credit or cause to be credited a beneficial interest in another Global 
Note in an amount equal to the beneficial interest to be transferred or exchanged and (2) instructions 
given in accordance with the Applicable Procedures containing information regarding the Participant ac-
count to be credited with such increase, or (B) (1) if Definitive Notes are at such time permitted to be is-
sued pursuant to this Indenture, a written order from a Participant or an Indirect Participant given to the 
Depositary in accordance with the Applicable Procedures directing the Depositary to cause to be issued a 
Definitive Note in an amount equal to the beneficial interest to be transferred or exchanged and (2) in-
structions given by the Depositary to the Registrar containing information regarding the Person in whose 
name such Definitive Note shall be registered to effect the transfer or exchange referred to in (1) above; 
provided that in no event shall Definitive Notes be issued upon the transfer or exchange of beneficial in-
terests in the Regulation S Global Note prior to (A) the expiration of the Restricted Period and (B) the 
receipt by the Registrar of any certificates required pursuant to Rule 903 under the Securities Act.  Upon 
consummation of an Exchange Offer by the Issuer in accordance with Section 2.6(i) below, the require-
ments of this Section 2.6(b)(ii) shall be deemed to have been satisfied upon receipt by the Registrar of the 
instructions contained in the Letter of Transmittal delivered by the holder of such beneficial interests in 
the Restricted Global Notes (or delivered in accordance with Applicable Procedures).  Upon satisfaction 
of all of the requirements for transfer or exchange of beneficial interests in Global Notes contained in this 
Indenture and the Notes or otherwise applicable under the Securities Act, the Trustee shall adjust the 
principal amount of the relevant Global Note(s) pursuant to Section 2.6(m) below. 

(iii) Transfer of Beneficial Interests to Another Restricted Global Note.  A beneficial 
interest in any Restricted Global Note may be transferred to a Person who takes delivery thereof in the 
form of a beneficial interest in another Restricted Global Note if the transfer complies with the require-
ments of Section 2.6(b)(ii) above and the Registrar receives the following: 

(A) if the transferee will take delivery in the form of a beneficial interest in a 144A 
Global Note, then the transferor must deliver a certificate in the form of Exhibit B hereto, includ-
ing the certifications in item (1) thereof;  

(B) if the transferee will take delivery in the form of a beneficial interest in a Regula-
tion S Global Note, then the transferor must deliver a certificate in the form of Exhibit B hereto, 
including the certifications in item (2) thereof; and 

(C) if the transferee will take delivery in the form of a beneficial interest in the IAI 
Global Note, then the transferor must deliver a certificate in the form of Exhibit B hereto, includ-
ing the certifications in item (3) thereof, if applicable. 

(iv) Transfer and Exchange of Beneficial Interests in a Restricted Global Note for 
Beneficial Interests in an Unrestricted Global Note.  A beneficial interest in any Restricted Global Note 
may be exchanged by any holder thereof for a beneficial interest in an Unrestricted Global Note or trans-
ferred to a Person who takes delivery thereof in the form of a beneficial interest in an Unrestricted Global 
Note if the exchange or transfer complies with the requirements of Section 2.6(b)(ii) above, and 

(A) such exchange or transfer is effected pursuant to the Exchange Offer in accor-
dance with the Registration Rights Agreement and the holder of the beneficial interest to be trans-
ferred, in the case of an exchange, or the transferee, in the case of a transfer, certifies in the appli-
cable Letter of Transmittal that it is not (1) a Broker-Dealer, (2) a Person participating in the dis-
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tribution of the Exchange Notes or (3) a Person who is an “affiliate” (as defined in Rule 144) of 
the Issuer; 

(B) such transfer is effected pursuant to a Shelf Registration Statement in accordance 
with the Registration Rights Agreement; 

(C) such transfer is effected by a Broker-Dealer pursuant to an Exchange Offer Reg-
istration Statement and such Broker-Dealer complies with the terms of the Registration Rights 
Agreement; or 

(D) the Registrar receives the following: 

(y) if the holder of such beneficial interest in a Restricted Global Note pro-
poses to exchange such beneficial interest for a beneficial interest in an Unrestricted 
Global Note, a certificate from such holder in the form of Exhibit C hereto, including the 
certifications in item (1)(a) thereof; or 

(z) if the holder of such beneficial interest in a Restricted Global Note pro-
poses to transfer such beneficial interest to a Person who shall take delivery thereof in the 
form of a beneficial interest in an Unrestricted Global Note, a certificate from such holder 
in the form of Exhibit B hereto, including the applicable certifications in item (4) thereof; 

and, in each such case set forth in this subparagraph (D), if the Registrar so requests or if the Ap-
plicable Procedures so require, an Opinion of Counsel of the Holder or the Issuer in form rea-
sonably acceptable to the Registrar to the effect that such exchange or transfer is in compliance 
with the Securities Act and that the restrictions on transfer contained in this Indenture and in the 
Private Placement Legend are no longer required in order to maintain compliance with the Securi-
ties Act. 

If any such transfer is effected pursuant to subparagraph (B) or (D) above at a time when an Unrestricted 
Global Note has not yet been issued, the Issuer shall issue and, upon receipt of an authentication order in 
accordance with Section 2.2, the Trustee shall authenticate one or more Unrestricted Global Notes in an 
aggregate principal amount equal to the aggregate principal amount of beneficial interests transferred pur-
suant to subparagraph (B) or (D) above. 

Beneficial interests in an Unrestricted Global Note cannot be exchanged for, or trans-
ferred to Persons who take delivery thereof in the form of, a beneficial interest in a Restricted Global 
Note. 

(c) Transfer and Exchange of Beneficial Interests for Definitive Notes.   

(i) Transfer and Exchange of Beneficial Interests in Restricted Global Notes for Re-
stricted Definitive Notes.  Subject to Section 2.6(a), if any holder of a beneficial interest in a Restricted 
Global Note proposes to exchange such beneficial interest for a Restricted Definitive Note or to transfer 
such beneficial interest to a Person who takes delivery thereof in the form of a Restricted Definitive Note, 
then upon receipt by the Registrar of the following documentation: 

(A) if the holder of such beneficial interest in a Restricted Global Note proposes to 
exchange such beneficial interest for a Restricted Definitive Note, a certificate from such holder 
in the form of Exhibit C hereto, including the certifications in item (2)(a) thereof; 
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(B) if such beneficial interest is being transferred to a QIB in accordance with 

Rule 144A under the Securities Act, a certificate to the effect set forth in Exhibit B hereto, includ-
ing the certifications in item (1) thereof; 

(C) if such beneficial interest is being transferred to a Non-U.S. Person in an offshore 
transaction in accordance with Rule 903 or Rule 904 under the Securities Act, a certificate to the 
effect set forth in Exhibit B hereto, including the certifications in item (2) thereof;  

(D) if such beneficial interest is being transferred pursuant to an exemption from the 
registration requirements of the Securities Act in accordance with Rule 144, a certificate to the ef-
fect set forth in Exhibit B hereto, including the certifications in item (3)(a) thereof; 

(E) if such beneficial interest is being transferred to an Institutional Accredited In-
vestor in reliance on an exemption from the registration requirements of the Securities Act other 
than those listed in subparagraphs (B) through (D) above, a certificate to the effect set forth in 
Exhibit B hereto, including the certifications in item (3) thereof, if applicable; 

(F) if such beneficial interest is being transferred to the Issuer or any of its Subsidiar-
ies, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item 
(3)(b) thereof; or 

(G) if such beneficial interest is being transferred pursuant to an effective registration 
statement under the Securities Act, a certificate to the effect set forth in Exhibit B hereto, includ-
ing the certifications in item (3)(c) thereof; 

the Trustee shall cause the aggregate principal amount of the applicable Global Note to be reduced ac-
cordingly pursuant to Section 2.6(m) below, and the Issuer shall execute and the Trustee shall authenti-
cate and deliver to the Person designated in the certificate a Restricted Definitive Note in the appropriate 
principal amount.  Any Restricted Definitive Note issued in exchange for a beneficial interest in a Re-
stricted Global Note pursuant to this Section 2.6(c) shall be registered in such name or names and in such 
authorized denomination or denominations as the holder of such beneficial interest shall instruct the Reg-
istrar through instructions from the Depositary and the Participant or Indirect Participant.  The Trustee 
shall deliver such Restricted Definitive Notes to the Persons in whose names such Notes are so registered.  
Any Restricted Definitive Note issued in exchange for a beneficial interest in a Restricted Global Note 
pursuant to this Section 2.6(c)(i) shall bear the Private Placement Legend and shall be subject to all re-
strictions on transfer contained therein. 

(ii) Beneficial Interests in Regulation S Temporary Global Note to Definitive Notes.  
Notwithstanding Sections 2.6(c)(1)(A) and (C) hereof, a beneficial interest in the Regulation S Global 
Note may not be exchanged for a Definitive Note or transferred to a Person who takes delivery thereof in 
the form of a Definitive Note prior to (A) the expiration of the Restricted Period and (B) the receipt by the 
Registrar of any certificates required pursuant to Rule 903(b)(3)(ii)(B) under the Securities Act, except in 
the case of a transfer pursuant to an exemption from the registration requirements of the Securities Act 
other than Rule 903 or Rule 904. 

(iii) Transfer and Exchange of Beneficial Interests in Restricted Global Notes for Un-
restricted Definitive Notes.  Subject to Section 2.6(a), a holder of a beneficial interest in a Restricted 
Global Note may exchange such beneficial interest for an Unrestricted Definitive Note or may transfer 
such beneficial interest to a Person who takes delivery thereof in the form of an Unrestricted Definitive 
Note only if: 
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(A) such exchange or transfer is effected pursuant to an Exchange Offer in accor-

dance with the Registration Rights Agreement and the holder of such beneficial interest, in the 
case of an exchange, or the transferee, in the case of a transfer, certifies in the applicable Letter of 
Transmittal that it is not (1) a Broker-Dealer, (2) a Person participating in the distribution of the 
Exchange Notes or (3) a Person who is an “affiliate” (as defined in Rule 144) of the Issuer; 

(B) such transfer is effected pursuant to a Shelf Registration Statement in accordance 
with the Registration Rights Agreement; 

(C) such transfer is effected by a Broker-Dealer pursuant to the Exchange Offer Reg-
istration Statement and such Broker-Dealer complies with the terms of the Registration Rights 
Agreement; or 

(D) the Registrar receives the following: 

(y) if the holder of such beneficial interest in a Restricted Global Note pro-
poses to exchange such beneficial interest for a Definitive Note that does not bear the 
Private Placement Legend, a certificate from such holder in the form of Exhibit C hereto, 
including the certifications in item (1)(b) thereof; or 

(z) if the holder of such beneficial interest in a Restricted Global Note pro-
poses to transfer such beneficial interest to a Person who shall take delivery thereof in the 
form of a Definitive Note that does not bear the Private Placement Legend, a certificate 
from such holder in the form of Exhibit B hereto, including the applicable certifications 
in item (4) thereof, 

and, in each such case set forth in this subparagraph (D), if the Registrar so requests or if the Ap-
plicable Procedures so require, an Opinion of Counsel of the Holder or the Issuer in form rea-
sonably acceptable to the Registrar to the effect that such exchange or transfer is in compliance 
with the Securities Act and that the restrictions on transfer contained in this Indenture and in the 
Private Placement Legend are no longer required in order to maintain compliance with the Securi-
ties Act. 

(iv) Transfer and Exchange of Beneficial Interests in Unrestricted Global Notes for 
Unrestricted Definitive Notes.  Subject to Section 2.6(a), if any holder of a beneficial interest in an Unre-
stricted Global Note proposes to exchange such beneficial interest for a Definitive Note or to transfer such 
beneficial interest to a Person who takes delivery thereof in the form of a Definitive Note, then, upon sat-
isfaction of the conditions set forth in Section 2.6(b)(ii) above, the Trustee shall cause the aggregate prin-
cipal amount of the applicable Global Note to be reduced accordingly pursuant to Section 2.6(m) below, 
and the Issuer shall execute and the Trustee shall authenticate and deliver to the Person designated in the 
certificate a Definitive Note in the appropriate principal amount.  Any Definitive Note issued in exchange 
for a beneficial interest pursuant to this Section 2.6(c)(iv) shall be registered in such name or names and 
in such authorized denomination or denominations as the holder of such beneficial interest shall instruct 
the Registrar through instructions from the Depositary and the Participant or Indirect Participant.  The 
Trustee shall deliver such Definitive Notes to the Persons in whose names such Notes are so registered.  
Any Definitive Note issued in exchange for a beneficial interest pursuant to this Section 2.6(c)(iv) shall 
not bear the Private Placement Legend. 
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(d) Transfer and Exchange of Definitive Notes for Beneficial Interests. 

(i) Transfer and Exchange of Restricted Definitive Notes for Beneficial Interests in 
Restricted Global Notes.  If any Holder of a Restricted Definitive Note proposes to exchange such Note 
for a beneficial interest in a Restricted Global Note or to transfer such Restricted Definitive Notes to a 
Person who takes delivery thereof in the form of a beneficial interest in a Restricted Global Note, then, 
upon receipt by the Registrar of the following documentation: 

(A) if the Holder of such Restricted Definitive Note proposes to exchange such Note 
for a beneficial interest in a Restricted Global Note, a certificate from such Holder in the form of 
Exhibit C hereto, including the certifications in item (2)(b) thereof; 

(B) if such Restricted Definitive Note is being transferred to a QIB in accordance 
with Rule 144A under the Securities Act, a certificate to the effect set forth in Exhibit B hereto, 
including the certifications in item (1) thereof;  

(C) if such Restricted Definitive Note is being transferred to a Non-U.S. Person in an 
offshore transaction in accordance with Rule 903 or Rule 904 under the Securities Act, a certifi-
cate to the effect set forth in Exhibit B hereto, including the certifications in item (2) thereof; 

(D) if such Restricted Definitive Note is being transferred pursuant to an exemption 
from the registration requirements of the Securities Act in accordance with Rule 144, a certificate 
to the effect set forth in Exhibit B hereto, including the certifications in item (3)(a) thereof; 

(E) if such Restricted Definitive Note is being transferred to an Institutional Accred-
ited Investor in reliance on an exemption from the registration requirements of the Securities Act 
other than those listed in subparagraphs (B) through (D) above, a certificate to the effect set forth 
in Exhibit B hereto, including the certifications, certificates and Opinion of Counsel required by 
item (3) thereof, if applicable; 

(F) if such Restricted Definitive Note is being transferred to the Issuer or any of its 
Subsidiaries, a certificate to the effect set forth in Exhibit B hereto, including the certifications in 
item (3)(b) thereof; or 

(G) if such Restricted Definitive Note is being transferred pursuant to an effective 
registration statement under the Securities Act, a certificate to the effect set forth in Exhibit B 
hereto, including the certifications in item (3)(c) thereof, 

the Trustee shall cancel the Restricted Definitive Note, increase or cause to be increased the aggregate 
principal amount of, in the case of clause (A) above, the appropriate Restricted Global Note, in the case of 
clause (B) above, the 144A Global Note, and in the case of clause (C) above, the Regulation S Global 
Note, and in all other cases, the IAI Global Note. 

(ii) Transfer and Exchange of Restricted Definitive Notes for Beneficial Interests in 
Unrestricted Global Notes.  A Holder of a Restricted Definitive Note may exchange such Note for a bene-
ficial interest in an Unrestricted Global Note or transfer such Restricted Definitive Note to a Person who 
takes delivery thereof in the form of a beneficial interest in an Unrestricted Global Note only if:   

(A) such exchange or transfer is effected pursuant to the Exchange Offer in accor-
dance with the Registration Rights Agreement and the Holder, in the case of an exchange, or the 
transferee, in the case of a transfer, certifies in the applicable Letter of Transmittal that it is not 
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(1) a Broker-Dealer, (2) a Person participating in the distribution of the Exchange Notes or (3) a 
Person who is an “affiliate” (as defined in Rule 144) of the Issuer; 

(B) such transfer is effected pursuant to a Shelf Registration Statement in accordance 
with the Registration Rights Agreement; 

(C) such transfer is effected by a Broker-Dealer pursuant to an Exchange Offer Reg-
istration Statement and such Broker-Dealer complies with the terms of the Registration Rights 
Agreement; or 

(D) the Registrar receives the following: 

(y) if the Holder of such Definitive Notes proposes to exchange such Notes 
for a beneficial interest in an Unrestricted Global Note, a certificate from such Holder in 
the form of Exhibit C hereto, including the certifications in item (1)(c) thereof; or 

(z) if the Holder of such Definitive Notes proposes to transfer such Notes to 
a Person who shall take delivery thereof in the form of a beneficial interest in an Unre-
stricted Global Note, a certificate from such Holder in the form of Exhibit B hereto, in-
cluding the applicable certifications in item (4) thereof; 

and, in each such case set forth in this subparagraph (D), if the Registrar so requests or if the Ap-
plicable Procedures so require, an Opinion of Counsel of the Holder or the Issuer in form rea-
sonably acceptable to the Registrar to the effect that such exchange or transfer is in compliance 
with the Securities Act and that the restrictions on transfer contained in this Indenture and in the 
Private Placement Legend are no longer required in order to maintain compliance with the Securi-
ties Act. 

Upon satisfaction of the conditions of any of the subparagraphs in this Section 2.6(d)(ii), 
the Trustee shall cancel the Definitive Notes and increase or cause to be increased the aggregate principal 
amount of the Unrestricted Global Note. 

(iii) Transfer and Exchange of Unrestricted Definitive Notes for Beneficial Interests 
in Unrestricted Global Notes.  A Holder of an Unrestricted Definitive Note may exchange such Note for a 
beneficial interest in an Unrestricted Global Note or transfer such Unrestricted Definitive Notes to a Per-
son who takes delivery thereof in the form of a beneficial interest in an Unrestricted Global Note at any 
time.  Upon receipt of a request for such an exchange or transfer, the Trustee shall cancel the applicable 
Unrestricted Definitive Note and increase or cause to be increased the aggregate principal amount of one 
of the Unrestricted Global Notes. 

If any such exchange or transfer from an Unrestricted Definitive Note or a Restricted De-
finitive Note, as the case may be, to a beneficial interest is effected pursuant to Section 2.6(d)(ii)(B), 
(d)(ii)(D) or (d)(iii) above at a time when an Unrestricted Global Note has not yet been issued, the Issuer 
shall issue and, upon receipt of an authentication order in accordance with Section 2.2, the Trustee shall 
authenticate one or more Unrestricted Global Notes in an aggregate principal amount equal to the princi-
pal amount of Unrestricted Definitive Notes or Restricted Definitive Notes, as the case may be, so trans-
ferred. 

(e) Transfer and Exchange of Definitive Notes for Definitive Notes.  Upon request 
by a Holder of Definitive Notes and such Holder’s compliance with the provisions of this Section 2.6(e), 
the Registrar shall register the transfer or exchange of Definitive Notes.  Prior to such registration of 
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transfer or exchange, the requesting Holder shall present or surrender to the Registrar the Definitive Notes 
duly endorsed or accompanied by a written instruction of transfer in form satisfactory to the Registrar 
duly executed by such Holder or its attorney, duly authorized in writing.  In addition, the requesting 
Holder shall provide any additional certifications, documents and information, as applicable, required 
pursuant to the following provisions of this Section 2.6(e). 

(f) Transfer of Restricted Definitive Notes to Restricted Definitive Notes.  Any Re-
stricted Definitive Note may be transferred to and registered in the name of Persons who take delivery 
thereof in the form of a Restricted Definitive Note if the Registrar receives the following: 

(A) if the transfer will be made pursuant to Rule 144A under the Securities Act, then 
the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifica-
tions in item (1) thereof; 

(B) if the transfer will be made pursuant to Rule 903 or Rule 904, then the transferor 
must deliver a certificate in the form of Exhibit B hereto, including the certifications in item (2) 
thereof; and 

(C) if the transfer will be made pursuant to any other exemption from the registration 
requirements of the Securities Act, then the transferor must deliver a certificate in the form of 
Exhibit B hereto, including, if the Issuer so requests, a certification and/or Opinion of Counsel in 
form reasonably acceptable to the Issuer to the effect that such transfer is in compliance with the 
Securities Act. 

(g) Transfer and Exchange of Restricted Definitive Notes for Unrestricted Definitive 
Notes.  Any Restricted Definitive Note may be exchanged by the Holder thereof for an Unrestricted De-
finitive Note or transferred to a Person or Persons who take delivery thereof in the form of an Unrestricted 
Definitive Note if 

(A) such exchange or transfer is effected pursuant to an Exchange Offer in accor-
dance with the Registration Rights Agreement and the Holder, in the case of an exchange, or the 
transferee, in the case of a transfer, certifies in the applicable Letter of Transmittal that it is not 
(1) a Broker-Dealer, (2) a Person participating in the distribution of the Exchange Notes or (3) a 
Person who is an “affiliate” (as defined in Rule 144) of the Issuer; 

(B) any such transfer is effected pursuant to a Shelf Registration Statement in accor-
dance with the Registration Rights Agreement; 

(C) any such transfer is effected by a Broker-Dealer pursuant to an Exchange Offer 
Registration Statement and such Broker-Dealer complies with the terms of the Registration 
Rights Agreement; or 

(D) the Registrar receives the following: 

(y) if the Holder of such Restricted Definitive Notes proposes to exchange 
such Notes for an Unrestricted Definitive Note, a certificate from such Holder in the form 
of Exhibit C hereto, including the certifications in item (1)(d) thereof; or 

(z) if the Holder of such Restricted Definitive Notes proposes to transfer 
such Notes to a Person who shall take delivery thereof in the form of an Unrestricted De-
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finitive Note, a certificate from such Holder in the form of Exhibit B hereto, including the 
applicable certifications in item (4) thereof; 

and, in each such case set forth in this subparagraph (D), if the Registrar so requests, an Opinion 
of Counsel of the Holder or the Issuer in form reasonably acceptable to the Issuer to the effect 
that such exchange or transfer is in compliance with the Securities Act and that the restrictions on 
transfer contained in this Indenture and in the Private Placement Legend are no longer required in 
order to maintain compliance with the Securities Act. 

(h) Transfer of Unrestricted Definitive Notes to Unrestricted Definitive Notes.  A 
Holder of Unrestricted Definitive Notes may transfer such Notes to a Person who takes delivery thereof in 
the form of an Unrestricted Definitive Note.  Upon receipt of a request to register such a transfer, the Reg-
istrar shall register the Unrestricted Definitive Notes pursuant to the instructions from the Holder thereof. 

(i) Exchange Offer.  Upon the occurrence of an Exchange Offer in accordance with 
the Registration Rights Agreement, the Issuer shall issue and, upon receipt of an authentication order in 
accordance with Section 2.2 hereof, the Trustee shall authenticate (i) one or more Unrestricted Global 
Notes in an aggregate principal amount equal to the principal amount of the beneficial interests in the Re-
stricted Global Notes tendered for acceptance and (ii) subject to Section 2.6(a) Definitive Notes in an ag-
gregate principal amount equal to the principal amount of the Restricted Definitive Notes accepted for 
exchange in an Exchange Offer by Persons that make the certifications in the applicable Letters of 
Transmittal required by Section 2(a) of the Registration Rights Agreement, and accepted for exchange in 
an Exchange Offer.  Concurrently with the issuance of such Notes, the Trustee shall cause the aggregate 
principal amount of the applicable Restricted Global Notes to be reduced accordingly, and the Issuer shall 
execute and the Trustee shall authenticate and deliver to the Persons designated by the Holders of Re-
stricted Definitive Notes so accepted Unrestricted Definitive Notes in the appropriate principal amounts. 

(j) Temporary Regulation S Global Note.   

(1) Notes offered and sold in reliance on Regulation S shall be issued initially in the 
form of the Temporary Regulation S Global Note, which shall be deposited on behalf of the purchasers of 
the Notes represented thereby with the Notes Custodian and registered in the name of the Depositary or 
the nominee of the Depositary for the accounts of designated agents holding on behalf of Euroclear or 
Clearstream, duly executed by the Issuer and authenticated by the Trustee as hereinafter provided.   

(2) During the Restricted Period, beneficial ownership interests in Temporary Regu-
lation S Global Notes may only be sold, pledged or transferred (i) to the Issuer, (ii) in an offshore transac-
tion in accordance with Rule 904 of Regulation S (other than a transaction resulting in an exchange for an 
interest in a Permanent Regulation S Global Note) or (iii) pursuant to an effective registration statement 
under the Securities Act, in each case in accordance with any applicable securities laws of any State of the 
United States; and beneficial interests in a 144A Global Note may be transferred to a Person who takes 
delivery in the form of an interest in a Regulation S Global Note, whether before or after the expiration of 
the Restricted Period, only if the transferor first delivers to the Trustee a written certificate to the effect 
that such transfer is being made in accordance with Rule 903 or 904 of Regulation S or Rule 144 (if ap-
plicable). 

(3) Within a reasonable period after expiration or termination of the Restricted Pe-
riod, beneficial interests in each Temporary Regulation S Global Note shall be exchanged for beneficial 
interests in a Permanent Regulation S Global Note upon delivery to DTC of the certification of compli-
ance and the transfer of applicable Notes pursuant to the Applicable Procedures.  Simultaneously with the 
authentication of the corresponding Permanent Regulation S Global Note, the Trustee shall cancel the 
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corresponding Temporary Regulation S Global Note.  The aggregate principal amount of a Temporary 
Regulation S Global Note and a Permanent Regulation S Global Note may from time to time be increased 
or decreased by adjustments made on the records of the Trustee and the Depositary or its nominee, as the 
case may be, in connection with transfers of interest as hereinafter provided. 

(4) Notwithstanding anything to the contrary in this Sections 2.6, a beneficial interest 
in the Temporary Regulation S Global Note may not be exchanged for a Definitive Note or transferred to 
a Person who takes delivery thereof in the form of a Definitive Note prior to (x) the expiration of the Re-
stricted Period and (y) the receipt by the Registrar of any certificates required pursuant to Rule 
903(b)(3)(ii)(B) of the Securities Act, except in the case of a transfer pursuant to an exemption from the 
registration requirements of the Securities Act other than Rule 903 or Rule 904. 

(k) Private Placement Legend. 

(A) Except as permitted by subparagraph (B) below, each Global Note (other than an 
Unrestricted Global Note) and each Definitive Note (and all Notes issued in exchange therefor or substi-
tution thereof) shall bear the Private Placement Legend. 

(B) Notwithstanding the foregoing, any Global Note or Definitive Note issued pursu-
ant to subparagraph (b)(iv), (c)(ii), (c)(iii), (d)(ii), (d)(iii), (e)(ii), (e)(iii) or (f) of this Section 2.6 (and all 
Notes issued in exchange therefor or substitution thereof) shall not bear the Private Placement Legend. 

(l) Global Note Legend.  Each Global Note shall bear the Global Note Legend. 

(m) Cancellation and/or Adjustment of Global Notes.  At such time as all beneficial 
interests in a particular Global Note have been exchanged for Definitive Notes or a particular Global Note 
has been redeemed, repurchased or canceled in whole and not in part, each such Global Note shall be re-
turned to or retained and canceled by the Trustee in accordance with Section 2.11 hereof.  At any time 
prior to such cancellation, if any beneficial interest in a Global Note is exchanged for or transferred to a 
Person who will take delivery thereof in the form of a beneficial interest in another Global Note or for 
Definitive Notes, the principal amount of Notes represented by such Global Note shall be reduced accord-
ingly and an endorsement shall be made on such Global Note by the Trustee or by the Depositary at the 
direction of the Trustee to reflect such reduction; and if the beneficial interest is being exchanged for or 
transferred to a Person who will take delivery thereof in the form of a beneficial interest in another Global 
Note, such other Global Note shall be increased accordingly and an endorsement shall be made on such 
Global Note by the Trustee or by the Depositary at the direction of the Trustee to reflect such increase. 

(n) General Provisions Relating to Transfers and Exchanges. 

(i) To permit registrations of transfers and exchanges, the Issuer shall execute and 
the Trustee shall authenticate Global Notes and Definitive Notes upon the Issuer’s order in accordance 
with Section 2.2 or at the Registrar’s request. 

(ii) No service charge shall be made to a holder of a beneficial interest in a Global 
Note or to a Holder of a Definitive Note for any registration of transfer or exchange, but the Issuer may 
require payment of a sum sufficient to cover any transfer tax or similar governmental charge payable in 
connection therewith (other than any such transfer taxes or similar governmental charge payable upon 
exchange or transfer pursuant to Sections 2.2, 2.10, 3.7, 3.9 and 5.7). 
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(iii) The Registrar shall not be required to register the transfer of or exchange any 

Note selected for redemption in whole or in part, except for the unredeemed portion of any Note being 
redeemed in part. 

(iv) All Global Notes and Definitive Notes issued upon any registration of transfer or 
exchange of Global Notes or Definitive Notes shall be the valid obligations of the Issuer, evidencing the 
same debt, and entitled to the same benefits hereof, as the Global Notes or Definitive Notes surrendered 
upon such registration of transfer or exchange. 

(v) Neither the Registrar nor the Issuer shall be required (A) to issue, to register the 
transfer of or to exchange any Notes during a period beginning at the opening of business on a Business 
Day 15 days before the mailing of a notice of redemption of Notes and ending at the close of business on 
the day of such mailing, (B) to register the transfer of or to exchange any Note so selected for redemption 
in whole or in part, except the unredeemed portion of any Note being redeemed in part or (C) to register 
the transfer of or to exchange a Note between a record date and the next succeeding interest payment date. 

(vi) Prior to due presentment for the registration of a transfer of any Note, the Trus-
tee, any Agent and the Issuer may deem and treat the Person in whose name any Note is registered as the 
absolute owner of such Note for the purpose of receiving payment of principal of and interest on such 
Notes and for all other purposes, and none of the Trustee, any Agent or the Issuer shall be affected by no-
tice to the contrary. 

(vii) The Trustee shall authenticate Global Notes and Definitive Notes in accordance 
with the provisions of Section 2.2. 

(viii) All certifications, certificates and Opinions of Counsel required to be submitted 
to the Registrar pursuant to this Section 2.6 to effect a registration of transfer or exchange may be submit-
ted by facsimile or electronically. 

(ix) The Trustee shall have no obligation or duty to monitor, determine or inquire as 
to compliance with any restrictions on transfer imposed under this Indenture or under applicable law with 
respect to any transfer of any interest in any Note (including any transfers between or among Participants 
or Indirect Participants) other than to require delivery of such certificates and other documentation or evi-
dence as are expressly required by, and to do so if and when expressly required by the terms of, this In-
denture, and to examine the same to determine substantial compliance as to form with the express re-
quirements hereof. 

(x) Neither the Trustee, the Issuer nor any Agent shall have any responsibility for 
any actions taken or not taken by the Depositary. 

SECTION 2.7. Replacement Notes.  If any mutilated Note is surrendered to the Trus-
tee, or the Issuer and the Trustee receive evidence to their satisfaction of the destruction, loss or theft of 
any Note, the Issuer shall issue and the Trustee, upon the written order of the Issuer signed by two Offi-
cers of the Issuer, shall authenticate a replacement Note if the Trustee’s requirements for replacements of 
Notes are met.  The Holder must supply indemnity or security sufficient in the judgment of the Trustee 
(with respect to the Trustee) and the Issuer (with respect to the Issuer) to protect the Issuer, the Trustee, 
any Agent or any authenticating agent from any loss which any of them may suffer if a Note is replaced.  
The Issuer and the Trustee may charge for their fees and expenses in replacing a Note including amounts 
to cover any tax, assessment, fee or other governmental charge that may be imposed in relation thereto. 

Every replacement Note is an obligation of the Issuer. 
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SECTION 2.8. Outstanding Notes.  The Notes outstanding at any time are all the 

Notes authenticated by the Trustee except for those canceled by it, those delivered to it for cancellation 
and those described in this Section 2.8 as not outstanding. 

If a Note is replaced pursuant to Section 2.7, it ceases to be outstanding unless the Trus-
tee receives proof satisfactory to it that the replaced Note is held by a protected purchaser. 

If the principal amount of any Note is considered paid under Section 3.1 hereof, it shall 
cease to be outstanding and interest on it shall cease to accrue. 

Subject to Section 2.9, a Note does not cease to be outstanding because the Issuer, a Sub-
sidiary of the Issuer or an Affiliate of the Issuer holds the Note. 

SECTION 2.9. Treasury Notes.  In determining whether the Holders of the required 
principal amount of Notes have concurred in any direction, waiver or consent, Notes owned by the Issuer, 
any Subsidiary of the Issuer or any Affiliate of the Issuer shall be considered as though not outstanding, 
except that for purposes of determining whether the Trustee shall be protected in relying on any such di-
rection, waiver or consent, only Notes which a Trust Officer actually knows to be owned by the Issuer, 
any Subsidiary of the Issuer, or any Affiliate of the Issuer shall be considered as not outstanding.  Upon 
request of the Trustee, the Issuer shall promptly furnish to the Trustee an Officer’s Certificate listing and 
identifying all Notes, if any, known by the Issuer to be owned or held by or for the account of any of the 
above-described persons, and the Trustee shall be entitled to accept such Officer’s Certificate as conclu-
sive evidence of the facts therein set forth and of the fact that all Notes not listed therein are outstanding 
for the purpose of any such determination. 

SECTION 2.10. Temporary Notes.  Until Definitive Notes are ready for delivery, the 
Issuer may prepare and the Trustee shall upon written order of the Issuer signed by two Officers of the 
Issuer authenticate temporary Notes.  Temporary Notes shall be substantially in the form of Definitive 
Notes but may have variations that the Issuer and the Trustee consider appropriate for temporary Notes.  
Without unreasonable delay, the Issuer shall prepare and the Trustee, upon receipt of the written order of 
the Issuer signed by two Officers of the Issuer, shall authenticate Definitive Notes in exchange for tempo-
rary Notes.  Until such exchange, temporary Notes shall be entitled to the same rights, benefits and privi-
leges as Definitive Notes. 

SECTION 2.11. Cancellation.  The Issuer at any time may deliver Notes to the Trustee 
for cancellation.  The Registrar and Paying Agent shall forward to the Trustee any Notes surrendered to 
them for registration of transfer, exchange or payment.  The Trustee shall cancel all Notes surrendered for 
registration of transfer, exchange, payment, replacement or cancellation and shall dispose of all canceled 
Notes in its customary manner (subject to the record retention requirements of the Exchange Act), and 
upon the written request of the Issuer, the Trustee shall deliver copies of such canceled Notes to the Is-
suer.  The Issuer may not issue new Notes to replace Notes that it has redeemed or paid or that have been 
delivered to the Trustee for cancellation. 

SECTION 2.12. Payment of Interest; Defaulted Interest.  Interest on any Note which is 
payable, and is punctually paid or duly provided for, on any interest payment date shall be paid to the Per-
son in whose name such Note (or one or more predecessor Notes) is registered at the close of business on 
the regular Record Date for such interest at the office or agency of the Issuer maintained for such purpose 
pursuant to Section 2.3. 

Any interest on any Note which is payable, but is not paid when the same becomes due 
and payable and such nonpayment continues for a period of 30 days shall forthwith cease to be payable to 
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the Holder on the regular Record Date by virtue of having been such Holder, and such defaulted interest 
and (to the extent lawful) interest on such defaulted interest at the rate borne by the Notes (such defaulted 
interest and interest thereon herein collectively called “Defaulted Interest”) shall be paid by the Issuer, at 
its election in each case, as provided in clause (a) or (b) below: 

(a) The Issuer may elect to make payment of any Defaulted Interest to the Persons in 
whose names the Notes (or their respective predecessor Notes) are registered at the close of busi-
ness on a Special Record Date (as defined below) for the payment of such Defaulted Interest, 
which shall be fixed in the following manner.  The Issuer shall notify the Trustee in writing of the 
amount of Defaulted Interest proposed to be paid on each Note and the date (not less than 30 days 
after such notice unless a shorter period shall be acceptable to the Trustee) of the proposed pay-
ment (the “Special Interest Payment Date”), and at the same time the Issuer shall deposit with the 
Trustee an amount of money equal to the aggregate amount proposed to be paid in respect of such 
Defaulted Interest or shall make arrangements satisfactory to the Trustee for such deposit prior to 
the date of the proposed payment, such money when deposited to be held in trust for the benefit 
of the Persons entitled to such Defaulted Interest as in this clause provided.  Thereupon the Trus-
tee shall fix a record date (the “Special Record Date”) for the payment of such Defaulted Interest, 
which shall be not more than 15 days and not less than 10 days prior to the Special Interest Pay-
ment Date and not less than 10 days after the receipt by the Trustee of the notice of the proposed 
payment.  The Trustee shall promptly notify the Issuer of such Special Record Date, and in the 
name and at the expense of the Issuer, shall cause notice of the proposed payment of such De-
faulted Interest and the Special Record Date and Special Interest Payment Date therefor to be 
given in the manner provided for in Section 12.1, not less than 10 days prior to such Special Re-
cord Date.  Notice of the proposed payment of such Defaulted Interest and the Special Record 
Date and Special Interest Payment Date therefor having been so given, such Defaulted Interest 
shall be paid on the Special Interest Payment Date to the Persons in whose names the Notes (or 
their respective predecessor Notes) are registered at the close of business on such Special Record 
Date and shall no longer be payable pursuant to the following clause (b). 

(b) The Issuer may make payment of any Defaulted Interest in any other lawful 
manner not inconsistent with the requirements of any securities exchange on which the Notes 
may be listed, and upon such notice as may be required by such exchange, if, after notice given 
by the Issuer to the Trustee of the proposed payment pursuant to this clause (b), such manner of 
payment shall be deemed practicable by the Trustee. 

Notwithstanding the foregoing, if any such Interest Payment Date (other than an Interest 
Payment Date at maturity) would otherwise be a day that is not a Business Day, then the Interest Payment 
Date shall be postponed to the next succeeding Business Day (except if that Business Day falls in the next 
succeeding calendar month, then interest shall be paid on the immediately preceding Business Day).  If 
the maturity date of the Notes is a day that is not a Business Day, all payments to be made on such day 
shall be made on the next succeeding Business Day, with the same force and effect as if made on the ma-
turity date.  In either of such cases, no additional interest shall be payable as a result of such delay in pay-
ment. 

Subject to the foregoing provisions of this Section, each Note delivered under this Inden-
ture upon registration of transfer of or in exchange for or in lieu of any other Note shall carry the rights to 
interest accrued and unpaid, and to accrue, which were carried by such other Note. 

SECTION 2.13. CUSIP Numbers.  The Issuer in issuing the Notes may use “CUSIP” 
numbers (if then generally in use).  The Trustee shall not be responsible for the use of CUSIP numbers, 
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and the Trustee makes no representation as to their correctness as printed on any Note or notice to Hold-
ers.  The Issuer shall promptly notify the Trustee in writing of any change in the CUSIP numbers. 

SECTION 2.14. Record Date.  The Record Date for purposes of determining the iden-
tity of Holders of the Notes entitled to vote or consent to any action by vote or consent authorized or per-
mitted under this Indenture shall be determined as provided for in TIA § 316(c). 

ARTICLE III 
 

Covenants 

SECTION 3.1. Payment of Notes.  The Issuer shall promptly pay the principal of, 
premium, if any, and interest on the Notes on the dates and in the manner provided in the Notes and in 
this Indenture.  Principal, premium, if any, and interest shall be considered paid on the date due if on such 
date the Trustee or the Paying Agent holds in accordance with this Indenture money sufficient to pay all 
principal, premium, if any, and interest then due and the Trustee or the Paying Agent, as the case may be, 
is not prohibited from paying such money to the Holders on that date pursuant to the terms of this Inden-
ture. 

The Issuer shall pay interest on overdue principal at the rate specified therefor in the 
Notes. 

Notwithstanding anything to the contrary contained in this Indenture, the Issuer may, to 
the extent it is required to do so by law, deduct or withhold income or other similar taxes imposed by the 
United States of America from principal or interest payments hereunder. 

SECTION 3.2. Reports and Other Information.   

(a) Notwithstanding that the Issuer may not be subject to the reporting requirements 
of Section 13 or 15(d) of the Exchange Act or otherwise report on an annual and quarterly basis on forms 
provided for such annual and quarterly reporting pursuant to rules and regulations promulgated by the 
SEC, the Issuer shall file with the SEC, and provide the Trustee and Holders with copies thereof, without 
cost to each Holder: 

(i) within 90 days after the end of each fiscal year (other than for the fiscal year 
ended September 30, 2010, which shall be 105 days after the end of such fiscal year) (or such 
longer period as may be permitted by the SEC if the Issuer were then subject to such SEC report-
ing requirements as a non-accelerated filer), annual reports on Form 10-K (or any successor or 
comparable form) containing the information required to be contained therein (or required in such 
successor or comparable form) including, without limitation, a management’s discussion and 
analysis of financial information, 

(ii) within 45 days after the end of each of the first three fiscal quarters of each fiscal 
year (or such longer period as may be permitted by the SEC if the Issuer were then subject to 
such SEC reporting requirements as a non-accelerated filer), quarterly reports on Form 10-Q con-
taining the information required to be contained therein (or any successor or comparable form) 
including, without limitation, a management’s discussion and analysis of financial information, 
and 

(iii) within the time period specified for filing current reports on Form 8-K by the 
SEC, such other reports on Form 8-K (or any successor or comparable form); 
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provided , however, that the Issuer shall not be so obligated to file such reports with the SEC prior to the 
effectiveness of any registration statement pursuant to the Registration Rights Agreement, in which event 
the Issuer shall put such information on its website, in addition to providing such information to the Trus-
tee and the Holders, in each case within 15 days after the time the Issuer would be required to file such 
information with the SEC if it were subject to Section 13 or 15(d) of the Exchange Act.  Delivery of such 
reports, information and documents to the Trustee is for informational purposes only and the Trustee’s 
receipt of such shall not constitute constructive notice of any information contained therein or determin-
able from information contained therein, including the Issuer’s compliance with any of its covenants 
hereunder (as to which the Trustee is entitled to rely exclusively on Officer’s Certificates). 

(b) Notwithstanding the foregoing, prior to the effectiveness of the Exchange Offer 
Registration Statement or Shelf Registration Statement with respect to the Notes, the Issuer shall not be 
required to furnish any information, certificates or reports required by (i) Section 302 or Section 404 of 
the Sarbanes-Oxley Act of 2002, or related Items 307 or 308 of Regulation S-K, (ii) Item 10(e) or Regula-
tion S-K promulgated by the SEC with respect to any non-generally accepted accounting principles finan-
cial measures contained therein, (iii) solely in respect of business combinations or acquisitions consum-
mated prior to the Issue Date, Rule 3-05 of Regulation S-X or (iv) Rule 3-09 of Regulation S-X. 

(c) For so long as the Issuer has designated certain of its Subsidiaries as Unrestricted 
Subsidiaries, then the financial information required to be provided shall include a reasonably detailed 
presentation, either on the face of the financial statements or in the footnotes thereto, and in the manage-
ment’s discussion and analysis of financial information, of the financial condition and results of opera-
tions of the Issuer and its Restricted Subsidiaries separate from the financial condition and results of op-
erations of the Unrestricted Subsidiaries of the Issuer. 

(d) For avoidance of doubt, the obligations of the Issuer under this Section 3.2 shall 
commence with respect to the first quarter that ends after the Issue Date. 

(e) In addition, to the extent not satisfied by the foregoing, the Issuer shall agree that, 
for so long as any Notes are outstanding, it shall furnish to Holders and to securities analysts and prospec-
tive investors, upon their request, the information required to be delivered pursuant to Rule 144A(d)(4) 
under the Securities Act. 

(f) Notwithstanding the foregoing, the Issuer shall be deemed to have furnished such 
reports referred to above to the Trustee and the Holders if the Issuer or any direct or indirect parent of the 
Issuer (including Holdings) has filed such reports with the SEC via the EDGAR (or successor) filing sys-
tem and such reports are publicly available. 

(g) Notwithstanding the foregoing, the requirement to provide the information and 
reports referred to in Sections 3.2(a)(i), (ii) and (iii) shall be deemed satisfied prior to the commencement 
of the Exchange Offer or the effectiveness of a Shelf Registration Statement relating to the registration of 
the Notes under the Securities Act by the filing (within the time periods specified for such filings in the 
Registration Rights Agreement) with the SEC of a registration statement, and any amendments thereto, 
with such financial information that satisfies Regulation S-X under the Securities Act. 

(h) So long as Notes are outstanding, the Issuer shall also:  

(i) as promptly as reasonably practicable after furnishing to the Trustee the annual 
and quarterly reports required by Sections 3.2(a)(i) and (ii), hold a conference call to discuss such 
reports and the results of operations for the relevant reporting period; and  
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(ii) post to their website and on IntraLinks or any comparable password-protected 

online data system, which shall require a confidentiality acknowledgment (but not restrict the re-
cipients of such information in trading of securities of the Issuer or its affiliates), prior to the date 
of the conference call required to be held in accordance with Section 3.2(h)(i), announcing the 
time and date of such conference call and either including all information necessary to access the 
call or informing Holders of Notes, prospective investors, market makers affiliated with any Ini-
tial Purchaser and securities analysts how they can obtain such information, including, without 
limitation, the applicable password or other login information. 

SECTION 3.3. Limitation on Incurrence of Indebtedness and Issuance of Disquali-
fied Stock and Preferred Stock. 

(a) (1) the Issuer shall not, and shall not permit any of its Restricted Subsidiaries to, 
directly or indirectly, Incur any Indebtedness (including Acquired Indebtedness) or issue any shares of 
Disqualified Stock; and (2) the Issuer shall not permit any of its Restricted Subsidiaries to issue any 
shares of Preferred Stock; provided , however, that the Issuer and any Restricted Subsidiary may Incur 
Indebtedness (including Acquired Indebtedness) or issue shares of Disqualified Stock and any Restricted 
Subsidiary that is a Guarantor may issue shares of Preferred Stock, in each case if the Fixed Charge Cov-
erage Ratio of the Issuer and its Restricted Subsidiaries for the most recently ended four full fiscal quar-
ters for which internal financial statements are available immediately preceding the date on which such 
additional Indebtedness is Incurred or such Disqualified Stock or Preferred Stock is issued would have 
been at least 2.00 to 1.00 determined on a pro forma basis (including a pro forma application of the net 
proceeds therefrom), as if the additional Indebtedness had been Incurred, or the Disqualified Stock or Pre-
ferred Stock had been issued, as the case may be, and the application of proceeds therefrom had occurred 
at the beginning of such four-quarter period; provided, further, that the aggregate amount of Indebtedness 
(including Acquired Indebtedness) that may be Incurred and Disqualified Stock or Preferred Stock that 
may be issued pursuant to the foregoing by Restricted Subsidiaries that are not Guarantors of the Notes 
shall not exceed the greater of (x) $150.0 million and (y) 3.5% of Total Assets at the time of Incurrence, 
at any one time outstanding. 

(b) The foregoing limitations will not apply to (collectively, “Permitted Debt”): 

(i) the Incurrence by the Issuer or its Restricted Subsidiaries of Indebtedness under 
any Credit Agreement, the guarantees thereof and the issuance and creation of letters of credit and 
bankers’ acceptances thereunder (with letters of credit and bankers’ acceptances being deemed to 
have a principal amount equal to the face amount thereof) up to an aggregate principal amount 
not to exceed $2,300.0 million outstanding at any one time, less the aggregate amount of all per-
manent reductions of Indebtedness thereunder as a result of principal payments actually made 
with Net Cash Proceeds from Asset Sales; 

(ii) the Incurrence by the Issuer and the Guarantors of Indebtedness represented by 
the Notes (not including any Additional Notes) and the Guarantees, as applicable (and any Ex-
change Notes and Guarantees thereof); 

(iii) Indebtedness existing on the Issue Date (other than Indebtedness described in 
clauses (i) and (ii) and other than any Indebtedness being repaid or irrevocably defeased on the 
Issue Date as part of the Transactions); 

(iv) Indebtedness (including, without limitation, Capitalized Lease Obligations and 
mortgage financings as purchase money obligations) Incurred by the Issuer or any of its Re-
stricted Subsidiaries, Disqualified Stock issued by the Issuer or any of its Restricted Subsidiaries 
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and Preferred Stock issued by any Restricted Subsidiaries of the Issuer to finance all or any part 
of the purchase, lease, construction, installation, repair or improvement of property (real or per-
sonal), plant or equipment or other fixed or capital assets used or useful in the business of the Is-
suer or its Restricted Subsidiaries or in a Similar Business (whether through the direct purchase of 
assets or the Capital Stock of any Person owning such assets) in an aggregate principal amount or 
liquidation preference, including all Indebtedness Incurred and Disqualified Stock or Preferred 
Stock issued to renew, refund, refinance, replace, defease or discharge any Indebtedness Incurred 
and Disqualified Stock or Preferred Stock issued pursuant to this clause (iv), not to exceed the 
greater of (x) $75.0 million and (y) 1.75% of Total Assets at the time of Incurrence, at any one 
time outstanding; 

(v) Indebtedness Incurred by the Issuer or any of its Restricted Subsidiaries consti-
tuting reimbursement obligations with respect to letters of credit and bank guarantees issued in 
the ordinary course of business, including without limitation letters of credit in respect of work-
ers’ compensation claims, health, disability or other employee benefits (whether current or for-
mer) or property, casualty or liability insurance or self-insurance, or other Indebtedness with re-
spect to reimbursement-type obligations regarding workers’ compensation claims; provided, 
however, that upon the drawing of such letters of credit, such obligations are reimbursed within 
30 days following such drawing; 

(vi) indemnification, adjustment of purchase price or similar obligations, in each 
case, Incurred in connection with the disposition of any business, assets or a Subsidiary of the Is-
suer in accordance with the terms of this Indenture not exceeding the proceeds of such disposi-
tion, other than guarantees of Indebtedness Incurred by any Person acquiring all or any portion of 
such business, assets or Subsidiary for the purpose of financing such acquisition; 

(vii) Indebtedness of the Issuer to a Restricted Subsidiary; provided that (x) such In-
debtedness shall be subordinated to the Issuer’s Obligations with respect to the Notes and (y) any 
subsequent issuance or transfer of any Capital Stock or any other event which results in any such 
Restricted Subsidiary ceasing to be a Restricted Subsidiary or any other subsequent transfer of 
any such Indebtedness (except to the Issuer or another Restricted Subsidiary) shall be deemed, in 
each case, to be an Incurrence of such Indebtedness not permitted by this clause (vii); 

(viii) shares of Preferred Stock of a Restricted Subsidiary issued to the Issuer or an-
other Restricted Subsidiary; provided that any subsequent issuance or transfer of any Capital 
Stock or any other event that results in any Restricted Subsidiary that holds such shares of Pre-
ferred Stock of another Restricted Subsidiary ceasing to be a Restricted Subsidiary or any other 
subsequent transfer of any such shares of Preferred Stock (except to the Issuer or another Re-
stricted Subsidiary) shall be deemed, in each case, to be an issuance of shares of Preferred Stock 
not permitted by this clause (viii); 

(ix) Indebtedness of a Restricted Subsidiary to the Issuer or another Restricted Sub-
sidiary; provided that (x) if a Guarantor Incurs such Indebtedness to a Restricted Subsidiary that 
is not a Guarantor such Indebtedness is subordinated in right of payment to the Guarantee of such 
Guarantor and (y) any subsequent issuance or transfer of any Capital Stock or any other event 
which results in any Restricted Subsidiary lending such Indebtedness ceasing to be a Restricted 
Subsidiary or any other subsequent transfer of any such Indebtedness (except to the Issuer or an-
other Restricted Subsidiary) shall be deemed, in each case, to be an Incurrence of such Indebted-
ness not permitted by this clause (ix); 
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(x) Hedging Obligations that are Incurred in the ordinary course of business (and not 

for speculative purposes): (1) for the purpose of fixing or hedging interest rate risk with respect to 
any Indebtedness that is permitted by the terms of this Indenture to be outstanding; (2) for the 
purpose of fixing or hedging currency exchange rate risk with respect to any currency exchanges; 
or (3) for the purpose of fixing or hedging commodity price risk with respect to any commodity 
purchases; 

(xi) obligations (including reimbursement obligations with respect to letters of credit 
and bank guarantees) in respect of performance, bid, appeal and surety bonds and completion 
guarantees provided by the Issuer or any Restricted Subsidiary in the ordinary course of business; 

(xii) Indebtedness or Disqualified Stock of the Issuer or any Restricted Subsidiary of 
the Issuer and Preferred Stock of any Restricted Subsidiary of the Issuer in an aggregate principal 
amount or liquidation preference that, when aggregated with the principal amount or liquidation 
preference of all other Indebtedness, Disqualified Stock and Preferred Stock then outstanding and 
Incurred pursuant to this clause (l), does not exceed the greater of (x) $150.0 million and (y) 3.5% 
of Total Assets at the time of Incurrence, at any one time outstanding; 

(xiii) any guarantee by the Issuer or a Restricted Subsidiary of Indebtedness or other 
obligations of the Issuer or any of its Restricted Subsidiaries so long as the Incurrence of such In-
debtedness or other obligations by the Issuer or such Restricted Subsidiary is permitted under the 
terms of this Indenture; provided that if such Indebtedness is by its express terms subordinated in 
right of payment to the Notes or the Guarantee of such Restricted Subsidiary, as applicable, any 
such guarantee of such Guarantor with respect to such Indebtedness shall be subordinated in right 
of payment to such Guarantor’s Guarantee with respect to the Notes substantially to the same ex-
tent as such Indebtedness is subordinated to the Notes or the Guarantee of such Restricted Sub-
sidiary, as applicable; 

(xiv) the Incurrence by the Issuer or any of its Restricted Subsidiaries of Indebtedness 
or Disqualified Stock or Preferred Stock of a Restricted Subsidiary of the Issuer that serves to re-
fund, refinance, replace, redeem, repurchase, retire or defease any Indebtedness, Disqualified 
Stock or Preferred Stock Incurred as permitted under Section 3.3(a) and Sections 3.3(b)(ii), (iii), 
(xiv), (xv) and (xviii) or any Indebtedness, Disqualified Stock or Preferred Stock Incurred to so 
refund or refinance such Indebtedness, Disqualified Stock or Preferred Stock, including any addi-
tional Indebtedness, Disqualified Stock or Preferred Stock Incurred to pay premiums, fees and 
expenses in connection therewith (subject to the following proviso, “Refinancing Indebtedness”) 
prior to its respective maturity; provided, however, that such Refinancing Indebtedness: 

(1) has a Weighted Average Life to Maturity at the time such Refinancing 
Indebtedness is Incurred that is not less than the remaining Weighted Average Life to 
Maturity of the Indebtedness being refunded, refinanced, replaced, redeemed, repur-
chased or retired; 

(2) has a Stated Maturity which is no earlier than the Stated Maturity of the 
Indebtedness being refunded, refinanced, replaced, redeemed, repurchased or retired; 

(3) to the extent such Refinancing Indebtedness refinances Subordinated In-
debtedness, such Refinancing Indebtedness is Subordinated Indebtedness; 

(4) is Incurred in an aggregate principal amount (or if issued with original is-
sue discount an aggregate issue price) that is equal to or less than the sum of (x) the ag-
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gregate principal amount (or if issued with original issue discount, the aggregate accreted 
value) then outstanding of the Indebtedness being refinanced plus (y) the amount of pre-
mium, fees and expenses Incurred in connection with such refinancing; and 

(5) shall not include (x) Indebtedness of a Restricted Subsidiary of the Issuer 
that is not a Guarantor that refinances Indebtedness of the Issuer or a Guarantor, or 
(y) Indebtedness of the Issuer or a Restricted Subsidiary that refinances Indebtedness of 
an Unrestricted Subsidiary; 

(xv) Indebtedness, Disqualified Stock or Preferred Stock (i) of the Issuer or any of its 
Restricted Subsidiaries Incurred to finance an acquisition and (ii) of Persons that are acquired by 
the Issuer or any of its Restricted Subsidiaries or merged into the Issuer or a Restricted Subsidiary 
in accordance with the terms of this Indenture; provided, however, that after giving effect to such 
acquisition and the Incurrence of such Indebtedness, Disqualified Stock or Preferred Stock, ei-
ther: 

(1) the Issuer would be permitted to Incur at least $1.00 of additional Indebt-
edness pursuant to the Fixed Charge Coverage Ratio test set forth in the first paragraph of 
this covenant; or 

(2) the Fixed Charge Coverage Ratio would be greater than immediately 
prior to such acquisition; 

(xvi) Indebtedness arising from the honoring by a bank or other financial institution of 
a check, draft or similar instrument drawn against insufficient funds in the ordinary course of 
business, provided that such Indebtedness is extinguished within five Business Days of its Incur-
rence; 

(xvii) Indebtedness of the Issuer or any Restricted Subsidiary supported by a letter of 
credit or bank guarantee issued pursuant to the Credit Agreement, in a principal amount not in 
excess of the stated amount of such letter of credit or bank guarantee; 

(xviii) Contribution Indebtedness; 

(xix) Indebtedness of the Issuer or any Restricted Subsidiary consisting of (x) the fi-
nancing of insurance premiums or (y) take-or-pay obligations contained in supply arrangements, 
in each case, in the ordinary course of business; 

(xx) Indebtedness of Foreign Subsidiaries of the Issuer in an amount not to exceed the 
greater of (x) $100.0 million or (y) 2.25% of Total Assets at the time of such Incurrence, at any 
one time outstanding; 

(xxi) Indebtedness of a joint venture to the Issuer or any Guarantor and to the other 
holders of Equity Interests of such joint venture, so long as the percentage of the aggregate 
amount of such Indebtedness of such joint venture owed to such other holders of its Equity Inter-
ests does not exceed the percentage of the aggregate outstanding amount of the Equity Interests of 
such joint venture held by such other holders; 

(xxii) Indebtedness Incurred by a Receivables Subsidiary in a Qualified Receivables 
Financing that is not recourse to the Issuer or any Restricted Subsidiary other than a Receivables 
Subsidiary (except for Standard Securitization Undertakings); 
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(xxiii) Indebtedness owed on a short-term basis to banks and other financial institutions 

Incurred in the ordinary course of business of the Issuer and the Restricted Subsidiaries with such 
banks or financial institutions that arises in connection with ordinary banking arrangements to 
manage cash balances of the Issuer and the Restricted Subsidiaries; 

(xxiv) Indebtedness consisting of Indebtedness issued by the Issuer or any Restricted 
Subsidiary to future, current or former officers, directors and employees thereof, their respective 
estates, spouses or former spouses, in each case to finance the purchase or redemption of Equity 
Interests of the Issuer or any direct or indirect parent company of the Issuer to the extent de-
scribed in Section 3.4(b)(iv); 

(xxv) customer deposits and advance payments received in the ordinary course of busi-
ness from customers for goods purchased in the ordinary course of business; 

(xxvi) Indebtedness incurred by a Restricted Subsidiary in connection with bankers’ ac-
ceptances, discounted bills of exchange or the discounting or factoring of receivables for credit 
management purposes, in each case incurred or undertaken in the ordinary course of business on 
arm’s-length commercial terms;  

(xxvii) Indebtedness incurred by the Issuer or any Restricted Subsidiary to the extent that 
the net proceeds thereof are promptly deposited with the Trustee to defease or satisfy and dis-
charge the Notes in accordance with this Indenture; 

(xxviii) guarantees incurred in the ordinary course of business in respect of obligations to 
suppliers, customers, franchisees, lessors and licensees that, in each case, are non-Affiliates; and 

(xxix) the incurrence by the Issuer or any Restricted Subsidiary of Indebtedness consist-
ing of guarantees of Indebtedness incurred by Permitted Joint Ventures; provided that the aggre-
gate principal amount of Indebtedness Guaranteed pursuant to this clause (xxix) does not at any 
one time outstanding exceed $50.0 million. 

For purposes of determining compliance with this Section 3.3, in the event that an item of 
Indebtedness, Disqualified Stock or Preferred Stock (or any portion thereof) meets the criteria of more 
than one of the categories of Permitted Debt or is entitled to be Incurred pursuant to the first paragraph of 
this covenant, the Issuer shall, in its sole discretion, at the time of Incurrence, divide, classify or reclas-
sify, or at any later time divide, classify or reclassify, such item of Indebtedness, Disqualified Stock or 
Preferred Stock (or any portion thereof) in any manner that complies with this covenant; provided that all 
Indebtedness under the Credit Agreement outstanding on the Issue Date shall be deemed to have been 
Incurred pursuant to clause (a) and the Issuer shall not be permitted to reclassify all or any portion of such 
Indebtedness.  Accrual of interest, the accretion of accreted value, the amortization of original issue dis-
count, the payment of interest in the form of additional Indebtedness with the same terms, the payment of 
dividends on Disqualified Stock or Preferred Stock in the form of additional shares of Disqualified Stock 
or Preferred Stock of the same class, the accretion of liquidation preference and increases in the amount 
of Indebtedness outstanding solely as a result of fluctuations in the exchange rate of currencies will not be 
deemed to be an Incurrence of Indebtedness, Disqualified Stock or Preferred Stock for purposes of this 
covenant.  Guarantees of, or obligations in respect of letters of credit relating to, Indebtedness that are 
otherwise included in the determination of a particular amount of Indebtedness shall not be included in 
the determination of such amount of Indebtedness, provided that the Incurrence of the Indebtedness repre-
sented by such guarantee or letter of credit, as the case may be, was in compliance with this covenant. 
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For purposes of determining compliance with any U.S. dollar-denominated restriction on 

the Incurrence of Indebtedness, the U.S. dollar-equivalent principal amount of Indebtedness denominated 
in a foreign currency shall be calculated based on the relevant currency exchange rate in effect on the date 
such Indebtedness was Incurred, in the case of term debt, or first committed or first Incurred (whichever 
yields the lower U.S. dollar-equivalent), in the case of revolving credit debt; provided that if such Indebt-
edness is Incurred to refinance other Indebtedness denominated in a foreign currency, and such refinanc-
ing would cause the applicable U.S. dollar-denominated restriction to be exceeded if calculated at the 
relevant currency exchange rate in effect on the date of such refinancing, such U.S. dollar-denominated 
restriction shall be deemed not to have been exceeded so long as the principal amount of such refinancing 
Indebtedness does not exceed the principal amount of such Indebtedness being refinanced. 

SECTION 3.4. Limitation on Restricted Payments. 

(a) The Issuer shall not, and shall not permit any of its Restricted Subsidiaries to, di-
rectly or indirectly: 

(i) declare or pay any dividend or make any distribution on account of the Issuer’s 
or any of its Restricted Subsidiaries’ Equity Interests, including any payment made in connection 
with any merger or consolidation involving the Issuer (other than (A) dividends or distributions 
by the Issuer payable solely in Equity Interests (other than Disqualified Stock) of the Issuer; or 
(B) dividends or distributions by a Restricted Subsidiary so long as, in the case of any dividend or 
distribution payable on or in respect of any class or series of securities issued by a Restricted 
Subsidiary other than a Wholly Owned Restricted Subsidiary, the Issuer or a Restricted Subsidi-
ary receives at least its pro rata share of such dividend or distribution in accordance with its Eq-
uity Interests in such class or series of securities); 

(ii) purchase or otherwise acquire or retire for value any Equity Interests of the Issuer 
or Holdings or any other direct or indirect parent of the Issuer; 

(iii) make any principal payment on, or redeem, repurchase, defease or otherwise ac-
quire or retire for value, in each case prior to any scheduled repayment or scheduled maturity, any 
Subordinated Indebtedness (other than the payment, redemption, repurchase, defeasance, acquisi-
tion or retirement of (A) Subordinated Indebtedness in anticipation of satisfying a sinking fund 
obligation, principal installment or final maturity, in each case due within one year of the date of 
such payment, redemption, repurchase, defeasance, acquisition or retirement and 
(B) Indebtedness permitted under clauses (vii) and (ix) of the definition of “Permitted Debt”; or 

(iv) make any Restricted Investment; 

(all such payments and other actions set forth in clauses (i) through (iv) above being collectively referred 
to as “Restricted Payments”), unless, at the time of such Restricted Payment: 

(A) no Default or Event of Default shall have occurred and be continuing or would 
occur as a consequence thereof; 

(B) immediately after giving effect to such transaction on a pro forma basis, the Is-
suer could Incur $1.00 of additional Indebtedness under Section 3.3(a); and 

(C) such Restricted Payment, together with the aggregate amount of all other Re-
stricted Payments made by the Issuer and its Restricted Subsidiaries after the Issue Date (includ-
ing Restricted Payments permitted by clauses (1) and (8) of the next succeeding paragraph, but 
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excluding all other Restricted Payments permitted by the next succeeding paragraph), is less than 
the sum of, without duplication; 

(1) 50% of the Consolidated Net Income of the Issuer for the period 
(taken as one accounting period) from October 1, 2010 to the end of the Issuer’s most re-
cently ended fiscal quarter for which internal financial statements are available at the time 
of such Restricted Payment (or, in the case such Consolidated Net Income for such period 
is a deficit, minus 100% of such deficit); plus 

(2) 100% of the aggregate net proceeds, including cash and the Fair Market 
Value of assets other than cash, received by the Issuer after the Issue Date from the issue 
or sale of Equity Interests of the Issuer (other than Excluded Equity), including such Eq-
uity Interests issued upon exercise of warrants or options; plus 

(3) 100% of the aggregate amount of contributions to the capital of the Is-
suer received in cash and the Fair Market Value of property other than cash after the Issue 
Date (other than Excluded Equity); plus 

(4) the principal amount of any Indebtedness, or the liquidation preference 
or maximum fixed repurchase price, as the case may be, of any Disqualified Stock, of the 
Issuer or any Restricted Subsidiary thereof issued after the Issue Date (other than Indebt-
edness or Disqualified Stock issued to a Restricted Subsidiary or an employee stock own-
ership plan or trust established by the Issuer or any Restricted Subsidiary (other than to 
the extent such employee stock ownership plan or trust has been funded by the Issuer or 
any Restricted Subsidiary)) which has been converted into or exchanged for Equity Inter-
ests in the Issuer or Holdings or any other direct or indirect parent of the Issuer (other 
than Excluded Equity); plus 

(5) 100% of the aggregate amount received by the Issuer or any Restricted 
Subsidiary in cash and the Fair Market Value of property other than cash received by the 
Issuer or any Restricted Subsidiary from: 

(A) the sale or other disposition (other than to the Issuer or a Sub-
sidiary of the Issuer) of Restricted Investments made by the Issuer and its Re-
stricted Subsidiaries and from repurchases and redemptions of such Restricted 
Investments from the Issuer and its Restricted Subsidiaries by any Person (other 
than the Issuer or any of its Subsidiaries) and from repayments of loans or ad-
vances which constituted Restricted Investments (other than in each case to the 
extent that the Restricted Investment was made pursuant to Section 3.4(b)(vii) or 
(x)); 

(B) the sale (other than to the Issuer or a Restricted Subsidiary or an 
employee stock ownership plan or trust established by the Issuer or any Re-
stricted Subsidiary (other than to the extent such employee stock ownership plan 
or trust has been funded by the Issuer or any Restricted Subsidiary)) of the Capi-
tal Stock of an Unrestricted Subsidiary; or 

(C) any distribution or dividend from an Unrestricted Subsidiary (to 
the extent such distribution or dividend is not already included in the calculation 
of Consolidated Net Income); plus 
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(6) in the event any Unrestricted Subsidiary of the Issuer has been redesig-

nated as a Restricted Subsidiary or has been merged or consolidated with or into, or trans-
fers or conveys its assets to, or is liquidated into, the Issuer or a Restricted Subsidiary of 
the Issuer, in each case after the Issue Date, the Fair Market Value of the Investment of 
the Issuer in such Unrestricted Subsidiary at the time of such redesignation, combination 
or transfer (or of the assets transferred or conveyed, as applicable), after deducting any 
Indebtedness associated with the Unrestricted Subsidiary so designated or combined or 
any Indebtedness associated with the assets so transferred or conveyed (other than in each 
case to the extent that the designation of such Subsidiary as an Unrestricted Subsidiary 
was made pursuant to Section 3.4(b)(vii) or (x) or constituted a Permitted Investment). 

(b) The provisions of Section 3.4(a) shall not prohibit: 

(i) the payment of any dividend or distribution or consummation of any irrevocable 
redemption within 60 days after the date of declaration thereof or the giving of a redemption no-
tice related thereto, if at the date of declaration or notice such payment would have complied with 
the provisions of this Indenture; 

(ii) (a) the redemption, repurchase, retirement or other acquisition of any Equity In-
terests (“Retired Capital Stock”) of the Issuer or Holdings or any other direct or indirect parent of 
the Issuer, or Subordinated Indebtedness of the Issuer or any Guarantor, in exchange for, or out of 
the proceeds of the substantially concurrent sale of, Equity Interests of the Issuer or Holdings or 
any other direct or indirect parent of the Issuer or contributions to the equity capital of the Issuer 
(other than Excluded Equity) (collectively, including any such contributions, “Refunding Capital 
Stock”); and 

(b) the declaration and payment of accrued dividends on the Retired Capital 
Stock out of the proceeds of the substantially concurrent sale (other than to a Subsidiary 
of the Issuer or to an employee stock ownership plan or any trust established by the Issuer 
or any of its Subsidiaries) of Refunding Capital Stock; 

(iii) the redemption, repurchase or other acquisition or retirement of Subordinated In-
debtedness of the Issuer or any Guarantor made by exchange for, or out of the proceeds of the 
substantially concurrent sale of, Refinancing Indebtedness thereof; 

(iv) the purchase, retirement, redemption or other acquisition (or dividends to Hold-
ings or any other direct or indirect parent of the Issuer to finance any such purchase, retirement, 
redemption or other acquisition) for value of Equity Interests of the Issuer or Holdings or any 
other direct or indirect parent of the Issuer held by any future, present or former employee, direc-
tor or consultant of the Issuer or Holdings or any other direct or indirect parent of the Issuer or 
any Subsidiary of the Issuer (or their permitted transferees) pursuant to any management equity 
plan or stock option plan or any other management or employee benefit plan or other agreement 
or arrangement; provided, however, that the aggregate amounts paid under this clause (iv) shall 
not exceed (x) $10.0 million in any calendar year or (y) subsequent to the consummation of an 
underwritten public Equity Offering of common stock of the Issuer or Holdings or any other di-
rect or indirect parent of the Issuer or any Subsidiary of the Issuer (an “IPO”), $20.0 million in 
any calendar year (with unused amounts in any calendar year being permitted to be carried over 
for the next two succeeding calendar years up to a maximum of (1) $15.0 million in the aggregate 
in any calendar year or (2) subsequent to the consummation of an IPO, $25.0 million in any cal-
endar year); provided, further, however, that such amount in any calendar year may be increased 
by an amount not to exceed; 
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(a) the cash proceeds received by the Issuer or any of its Restricted Subsidi-

aries from the sale of Equity Interests (other than Excluded Equity) of the Issuer or Hold-
ings or any other direct or indirect parent of the Issuer (to the extent contributed to the Is-
suer) to members of management, directors or consultants of the Issuer and its Restricted 
Subsidiaries or Holdings or any other direct or indirect parent of the Issuer that occurs af-
ter the Issue Date (provided that the amount of such cash proceeds utilized for any such 
repurchase, retirement, other acquisition or dividend will not increase the amount avail-
able for Restricted Payments under Section 3.4(a)(C)); plus 

(b) the cash proceeds of key man life insurance policies received by the Is-
suer or Holdings or any other direct or indirect parent of the Issuer (to the extent contrib-
uted to the Issuer) and its Restricted Subsidiaries after the Issue Date; 

(provided that the Issuer may elect to apply all or any portion of the aggregate increase contem-
plated by clauses (a) and (b) above in any calendar year); in addition, cancellation of Indebted-
ness owing to the Issuer from any current or former officer, director or employee (or any permit-
ted transferees thereof) of the Issuer or any of its Restricted Subsidiaries (or any direct or indirect 
parent company thereof), in connection with a repurchase of Equity Interests of the Issuer from 
such Persons will not be deemed to constitute a Restricted Payment for purposes of this covenant 
or any other provisions of this Indenture; 

(v) the declaration and payment of dividends or distributions to holders of any class 
or series of Disqualified Stock of the Issuer or any of its Restricted Subsidiaries and any Preferred 
Stock of any Restricted Subsidiaries issued or Incurred in accordance with Section 3.3; 

(vi) the declaration and payment of dividends or distributions to holders of any class 
or series of Designated Preferred Stock and the declaration and payment of dividends to Holdings 
or any other direct or indirect parent of the Issuer, the proceeds of which will be used to fund the 
payment of dividends to holders of any class or series of Designated Preferred Stock of Holdings 
or any other direct or indirect parent of the Issuer issued after the Issue Date; provided, however, 
that (A) for the most recently ended four full fiscal quarters for which internal financial state-
ments are available immediately preceding the date of issuance of such Designated Preferred 
Stock, after giving effect to such issuance (and the payment of dividends or distributions) on a 
pro forma basis, the Fixed Charge Coverage Ratio of the Issuer and its Restricted Subsidiaries 
would have been at least 2.00 to 1.00 and (B) the aggregate amount of dividends declared and 
paid pursuant to this clause (vi) does not exceed the net cash proceeds actually received by the Is-
suer from the sale (or the contribution of the net cash proceeds from the sale) of Designated Pre-
ferred Stock; 

(vii) any Restricted Payments made in connection with the consummation of the 
Transactions or as contemplated by the Merger Agreement, including any payments or loans 
made to Holdings or any other direct or indirect parent to enable it to make any such payments, 
and the satisfaction and discharge of the existing Notes, in each case, as described in or contem-
plated by the Offering Memorandum; 

(viii) the payment of dividends on the Issuer’s common stock (or the payment of divi-
dends to Holdings or any other direct or indirect parent of the Issuer to fund the payment by 
Holdings or any other direct or indirect parent of the Issuer of dividends on such entity’s common 
stock) of up to 6.0% per annum of the net cash proceeds received by the Issuer from any public 
offering of common stock or contributed to the Issuer by Holdings or any other direct or indirect 
parent of the Issuer from any public offering of common stock; 
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(ix) Restricted Payments that are made with Excluded Contributions; 

(x) other Restricted Payments in an aggregate amount not to exceed the greater of 
(x) $75.0 million and (y) 1.75% of Total Assets, at the time of such Restricted Payment, at any 
one time outstanding; 

(xi) the payment, purchase, redemption, defeasance or other acquisition or retirement 
for value of Subordinated Indebtedness, Disqualified Stock or Preferred Stock of the Issuer and 
its Restricted Subsidiaries pursuant to provisions similar to those described under Sections 3.7 
and 3.9; provided that, prior to such payment, purchase, redemption, defeasance or other acquisi-
tion or retirement for value, the Issuer (or a third party to the extent permitted by this Indenture) 
has made a Change of Control Offer or Asset Sale Offer, as the case may be, with respect to the 
Notes as a result of such Change of Control or Asset Sale, as the case may be, and has repur-
chased all Notes validly tendered and not withdrawn in connection with such Change of Control 
Offer or Asset Sale Offer, as the case may be;  

(xii) for so long as the Issuer is a member of a group filing a consolidated or combined 
income tax return with Holdings or any other direct or indirect parent of the Issuer, the payment 
of dividends or other distributions to Holdings or such other direct or indirect parent of the Issuer 
in amounts required for Holdings or such other parent company to pay federal, state and local in-
come taxes imposed on such entity to the extent such income taxes are attributable to the income 
of the Issuer and its Subsidiaries; provided, however, that (i) the amount of such payments in re-
spect of any tax year does not, in the aggregate, exceed the amount that the Issuer and its Subsidi-
aries that are members of such consolidated or combined group would have been required to pay 
in respect of federal, state and local income taxes (as the case may be) in respect of such year if 
the Issuer and its Subsidiaries paid such income taxes directly as a stand-alone consolidated or 
combined income tax group (reduced by any such taxes paid directly by the Issuer or any Sub-
sidiary) and (ii) the permitted payment pursuant to this clause (xii) with respect to any taxes at-
tributable to income of any Unrestricted Subsidiary for any taxable period shall be limited to the 
amount actually paid with respect to such period by such Unrestricted Subsidiary to the Issuer or 
any Restricted Subsidiary for the purposes of paying such consolidated, combined or similar 
taxes; 

(xiii) the payment of dividends, other distributions or other amounts to, or the making 
of loans to Holdings or any other direct or indirect parent, in the amount required for such entity 
to, if applicable: 

(a) pay amounts equal to the amounts required for Holdings or any other di-
rect or indirect parent of the Issuer to pay fees and expenses (including franchise or simi-
lar taxes) required to maintain its corporate existence, customary salary, bonus and other 
benefits payable to, and indemnities provided on behalf of, officers and employees of 
Holdings or any other direct or indirect parent of the Issuer, if applicable, and general 
corporate operating and overhead expenses of Holdings or any other direct or indirect 
parent of the Issuer, if applicable, in each case to the extent such fees, expenses, salaries, 
bonuses, benefits and indemnities are attributable to the ownership or operation of the Is-
suer and its Subsidiaries; 

(b) pay, if applicable, amounts equal to amounts required for Holdings or 
any direct or indirect parent of Holdings to pay interest and/or principal on Indebtedness 
the proceeds of which have been contributed to the Issuer (other than as Excluded Equity) 
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and that has been guaranteed by, and is otherwise considered Indebtedness of, the Issuer 
or any Restricted Subsidiary Incurred in accordance with Section 3.3; 

(c) pay fees and expenses incurred by Holdings or any other direct or indi-
rect parent, other than to Affiliates of the Issuer, related to any unsuccessful equity or 
debt offering of such parent; and 

(d) payments to the Sponsor (a) pursuant to the Management Agreement as 
in effect as of the Issue Date or as thereafter amended, supplemented or replaced (so long 
as not more disadvantageous to the Holders of the Notes in any material respect than the 
Management Agreement as in effect on the Issue Date) or (b) for any other financial ad-
visory, financing, underwriting or placement services or in respect of other investment 
banking activities, including, without limitation, in connection with acquisitions or dives-
titures, including in connection with the consummation of the Transactions, which pay-
ments are (x) made pursuant to agreements with the Sponsor described in the Offering 
Memorandum or (y) approved by a majority of the Board of Directors of the Issuer in 
good faith; 

(xiv) the payment of cash dividends or other distributions on the Issuer’s Capital Stock 
used to, or the making of loans to Holdings or any other direct or indirect parent of the Issuer to, 
fund the payment of fees and expenses owed by the Issuer or Holdings or any other direct or indi-
rect parent of the Issuer, as the case may be, or Restricted Subsidiaries of the Issuer to Affiliates, 
in each case to the extent permitted by Section 3.8; 

(xv) (a) repurchases of Equity Interests deemed to occur upon exercise of stock op-
tions or warrants if such Equity Interests represent a portion of the exercise price of such options 
or warrants and (b) in connection with the withholding of a portion of the Equity Interests granted 
or awarded to a director or an employee to pay for the taxes payable by such director or employee 
upon such grant or award; 

(xvi) purchases of receivables pursuant to a Receivables Repurchase Obligation in 
connection with a Qualified Receivables Financing and the payment or distribution of Receiv-
ables Fees; 

(xvii) payments or distributions to satisfy dissenters’ rights, pursuant to or in connec-
tion with a consolidation, merger or transfer of assets that complies with the provisions of this In-
denture applicable to mergers, consolidations and transfers of all or substantially all the property 
and assets of the Issuer;  

(xviii) the distribution, as a dividend or otherwise, of shares of Capital Stock of, or In-
debtedness owed to Holdings or a Restricted Subsidiary of Holdings by, Unrestricted Subsidiaries 
(other than Unrestricted Subsidiaries the primary assets of which are cash and/or cash equiva-
lents); and 

(xix) the payment of cash in lieu of the issuance of fractional shares of Equity Interests 
upon exercise or conversion of securities exercisable or convertible into Equity Interests of the Is-
suer; 

provided , however, that at the time of, and after giving effect to, any Restricted Payment permitted under 
clauses (iv), (vi), (viii), (ix), (x), (xi) and (xviii) of this Section 3.4(b), no Default or Event of Default 
shall have occurred and be continuing or would occur as a consequence thereof. 
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As of the Issue Date, all of the Issuer’s Subsidiaries shall be Restricted Subsidiaries.  The 

Issuer shall not permit any Unrestricted Subsidiary to become a Restricted Subsidiary except pursuant to 
the definition of “Unrestricted Subsidiary.” For purposes of designating any Restricted Subsidiary as an 
Unrestricted Subsidiary, all outstanding Investments by the Issuer and its Restricted Subsidiaries (except 
to the extent repaid) in the Subsidiary so designated shall be deemed to be Restricted Payments or Permit-
ted Investments in an amount determined as set forth in the last sentence of the definition of “Invest-
ments.” Such designation shall only be permitted if a Restricted Payment or Permitted Investment in such 
amount would be permitted at such time and if such Subsidiary otherwise meets the definition of an Unre-
stricted Subsidiary. 

For purposes of this Section 3.4, if any Investment or Restricted Payment would be per-
mitted pursuant to one or more provisions described above and/or one or more of the exceptions con-
tained in the definition of “Permitted Investments,” the Issuer may divide and classify such Investment or 
Restricted Payment in any manner that complies with this covenant and may later divide and reclassify 
any such Investment or Restricted Payment so long as the Investment or Restricted Payment (as so di-
vided and/or reclassified) would be permitted to be made in reliance on the applicable exception as of the 
date of such reclassification. 

SECTION 3.5. Liens.   

(a) The Issuer shall not, and shall not permit any Restricted Subsidiary to, directly or 
indirectly, create, Incur or suffer to exist any Lien (other than Permitted Liens) on any asset or property of 
the Issuer or such Restricted Subsidiary, or any income or profits therefrom, or assign or convey any right 
to receive income therefrom, that secures any Obligations of the Issuer or such Restricted Subsidiary, 
unless (1) in the case of Liens securing Subordinated Indebtedness, the Notes or any applicable Guarantee 
is secured by a Lien on such assets of the Issuer or such Restricted Subsidiary and proceeds thereof that is 
senior in priority to such Liens; or (2) in all other cases, the Notes or the applicable Guarantee is equally 
and ratably secured with or prior to such Obligation with a Lien on the same assets of the Issuer or such 
Restricted Subsidiary, as the case may be. 

(b) Section 3.5(a) shall not require the Issuer or any Restricted Subsidiary of the Is-
suer to secure the Notes if the relevant Lien consists of a Permitted Lien.  Any Lien which is granted to 
secure the Notes or such Guarantee under the preceding paragraph shall be automatically released and 
discharged at the same time as the release of the Lien (other than a release following enforcement of 
remedies in respect of such Lien or the Obligations secured by such Lien) that gave rise to the obligation 
to secure the Notes or such Guarantee under the preceding paragraph. 

SECTION 3.6. Dividend and Other Payment Restrictions Affecting Subsidiaries.  
The Issuer shall not, and shall not permit any of its Restricted Subsidiaries to, directly or indirectly, create 
or otherwise cause or suffer to exist or become effective any consensual encumbrance or consensual re-
striction on the ability of any Restricted Subsidiary to: 

(a) (i) pay dividends or make any other distributions to the Issuer or any of its Re-
stricted Subsidiaries (1) on its Capital Stock or (2) with respect to any other interest or participa-
tion in, or measured by, its profits; or (ii) pay any Indebtedness owed to the Issuer or any of its 
Restricted Subsidiaries; 

(b) make loans or advances to the Issuer or any of its Restricted Subsidiaries; or 

(c) sell, lease or transfer any of its properties or assets to the Issuer or any of its Re-
stricted Subsidiaries; 
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except in each case for such encumbrances or restrictions existing under or by reason of: 

(i) contractual encumbrances or restrictions in effect or entered into on the Issue 
Date, including pursuant to the Credit Agreement and the other documents relating to the Credit 
Agreement; 

(ii) this Indenture, the Notes and any Exchange Notes and Guarantees thereof; 

(iii) applicable law or any applicable rule, regulation or order; 

(iv) any agreement or other instrument of a Person acquired by the Issuer or any Re-
stricted Subsidiary which was in existence at the time of such acquisition (but not created in con-
templation thereof), which encumbrance or restriction is not applicable to any Person, or the 
properties or assets of any Person, other than the Person, or the property or assets of the Person, 
so acquired; 

(v) customary encumbrances or restrictions contained in contracts or agreements for 
the sale of assets applicable to such assets pending consummation of such sale, including custom-
ary restrictions with respect to a Restricted Subsidiary imposed pursuant to an agreement entered 
into for the sale or disposition of all or substantially all the Capital Stock or assets of such Re-
stricted Subsidiary; 

(vi) restrictions on cash or other deposits or net worth imposed by customers under 
contracts entered into in the ordinary course of business; 

(vii) customary provisions in (x) joint venture agreements entered into in the ordinary 
course of business with respect to the Equity Interests subject to the joint venture and 
(y) operating or other similar agreements, asset sale agreements, stock sale agreements entered 
into in connection with the entering into of such transaction, which limitation is applicable only to 
the assets that are the subject of those agreements; 

(viii) purchase money obligations for property acquired and Capitalized Lease Obliga-
tions in the ordinary course of business to the extent imposing restrictions of the nature discussed 
in clause (c) above on the property so acquired; 

(ix) customary provisions contained in leases, licenses, contracts and other similar 
agreements entered into in the ordinary course of business to the extent imposing restrictions of 
the type described in clause (c) above on the property subject to such lease; 

(x) any encumbrance or restriction of a Receivables Subsidiary effected in connec-
tion with a Qualified Receivables Financing; provided, however, that such restrictions apply only 
to such Receivables Subsidiary; 

(xi) other Indebtedness, Disqualified Stock or Preferred Stock of any Restricted Sub-
sidiary of the Issuer that is Incurred subsequent to the Issue Date pursuant to Section 3.3; pro-
vided that such encumbrances and restrictions contained in any agreement or instrument will not 
materially affect the Issuer’s ability to make anticipated principal or interest payment on the 
Notes (as determined by the Issuer in good faith); 
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(xii) any encumbrance or restriction contained in Secured Indebtedness otherwise 

permitted to be Incurred pursuant to Sections 3.3 and 3.5 to the extent limiting the right of the 
debtor to dispose of the assets securing such Indebtedness; 

(xiii) arising or agreed to in the ordinary course of business, not relating to any Indebt-
edness, and that do not, individually or in the aggregate, (x) detract from the value of the property 
or assets of the Issuer or any Restricted Subsidiary in any manner material to the Issuer or any 
Restricted Subsidiary or (y) materially affect the Issuer’s ability to make anticipated principal or 
interest payment on the Notes (as determined by the Issuer in good faith); 

(xiv) existing under, by reason of or with respect to Refinancing Indebtedness; pro-
vided that the encumbrances and restrictions contained in the agreements governing that Refi-
nancing Indebtedness are not materially more restrictive, taken as a whole, than those contained 
in the agreements governing the Indebtedness being refinanced; 

(xv) Indebtedness of Foreign Subsidiaries permitted to be incurred pursuant to Section 
3.3; and 

(xvi) any encumbrances or restrictions imposed by any amendments, modifications, 
restatements, renewals, increases, supplements, refundings, replacements or refinancings of the 
contracts, instruments or obligations referred to in clauses (1) through (15) above; provided that 
such amendments, modifications, restatements, renewals, increases, supplements, refundings, re-
placements or refinancings are, in the good faith judgment of the Issuer, no more restrictive as a 
whole with respect to such encumbrances or restrictions than prior to such amendment, modifica-
tion, restatement, renewal, increase, supplement, refunding, replacement or refinancing. 

For purposes of determining compliance with this Section 3.6, (i) the priority of any Pre-
ferred Stock in receiving dividends or liquidating distributions prior to dividends or liquidating distribu-
tions being paid on common stock shall not be deemed a restriction on the ability to make distributions on 
Capital Stock and (ii) the subordination of loans or advances made to the Issuer or a Restricted Subsidiary 
of the Issuer to other Indebtedness Incurred by the Issuer or any such Restricted Subsidiary shall not be 
deemed a restriction on the ability to make loans or advances. 

SECTION 3.7. Asset Sales. 

(a) The Issuer shall not, and shall not permit any of its Restricted Subsidiaries to, 
cause or make an Asset Sale, unless: 

(i) the Issuer or any of its Restricted Subsidiaries, as the case may be, receives con-
sideration at the time of such Asset Sale at least equal to the Fair Market Value (as determined in 
good faith by the Issuer) of the assets sold or otherwise disposed of; and 

(ii) except in the case of a Permitted Asset Swap, at least 75% of the consideration 
therefor received by the Issuer or such Restricted Subsidiary, as the case may be, is in the form of 
cash or Cash Equivalents or Replacement Assets; provided, however that the amount of: 

(1) any liabilities (as shown on the Issuer’s or such Restricted Subsidiary’s 
most recent balance sheet or in the notes thereto) of the Issuer or such Restricted Subsidi-
ary (other than liabilities that are by their terms subordinated to the Notes) that are as-
sumed by the transferee of any such assets or Equity Interests pursuant to an agreement 
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that releases or indemnifies the Issuer or such Restricted Subsidiary, as the case may be, 
from further liability; 

(2) any Notes or other obligations or other securities or assets received by 
the Issuer or such Restricted Subsidiary from such transferee that are converted by the Is-
suer or such Restricted Subsidiary into cash within 180 days of the receipt thereof (to the 
extent of the cash received); and 

(3) any Designated Non-cash Consideration received by the Issuer or any of 
its Restricted Subsidiaries in such Asset Sale having an aggregate Fair Market Value, 
taken together with all other Designated Non-cash Consideration received pursuant to 
this clause (c) that is at that time outstanding, not to exceed the greater of (x) $100.0 mil-
lion and (y) 2.25% of Total Assets, at the time of the receipt of such Designated Non-
cash Consideration (with the Fair Market Value of each item of Designated Non-cash 
Consideration being measured at the time received and without giving effect to subse-
quent changes in value); 

shall each be deemed to be Cash Equivalents for the purposes of this clause (2). 

(b) Within 365 days after the Issuer’s or any Restricted Subsidiary’s receipt of the 
Net Cash Proceeds of any Asset Sale, the Issuer or such Restricted Subsidiary may apply the Net Cash 
Proceeds from such Asset Sale, at its option: 

(i) to permanently reduce Obligations under any Secured Indebtedness and, in the 
case of revolving obligations thereunder, to correspondingly reduce commitments with respect 
thereto;  

(ii) to permanently reduce Obligations under (x) other Pari Passu Indebtedness of the 
Issuer or the Guarantors (provided that if the Issuer or any Guarantor shall so reduce such Obliga-
tions under such other Pari Passu Indebtedness, the Issuer shall equally and ratably reduce Obli-
gations under the Notes if the Notes are then redeemable at par or, if the Notes are not redeem-
able at par, by making an offer (in accordance with the procedures set forth below for an Asset 
Sale Offer) to all Holders to purchase at a purchase price equal to 100% of the principal amount 
thereof, plus accrued and unpaid interest and additional interest, if any, the pro rata principal 
amount of Notes that would otherwise be redeemed) or (y) Indebtedness of a Restricted Subsidi-
ary that is not a Guarantor, in each case, other than Indebtedness owed to the Issuer or an Affiliate 
of the Issuer (provided that in the case of any reduction of any revolving obligations pursuant to 
this clause (ii), the Issuer or such Restricted Subsidiary shall effect a corresponding reduction of 
commitments with respect thereto); 

(iii) to an Investment in any one or more businesses (provided that if such investment 
is in the form of the acquisition of Capital Stock of a Person, such acquisition results in such Per-
son becoming a Restricted Subsidiary of the Issuer), assets, or property or capital expenditures, in 
each case used or useful in a Similar Business; or 

(iv) to make an Investment in any one or more businesses (provided that if such In-
vestment is in the form of the acquisition of Capital Stock of a Person, such acquisition results in 
such Person becoming a Restricted Subsidiary of the Issuer), properties or assets that replace the 
properties and assets that are the subject of such Asset Sale; or 

(v) any combination of the foregoing; 

-67- 



 
provided that the Issuer and its Restricted Subsidiaries shall be deemed to have complied with the provi-
sions described in clauses (iii) and (iv) of this Section 3.7(b) if and to the extent that, within 365 days af-
ter the Asset Sale that generated the Net Cash Proceeds, the Issuer has entered into and not abandoned or 
rejected a binding agreement to acquire the assets or Capital Stock of a Similar Business, make an In-
vestment in Replacement Assets or make a capital expenditure in compliance with the provision described 
in clauses (iii) and (iv) of this Section 3.7(b), and that acquisition, purchase or capital expenditure is 
thereafter completed within 180 days after the end of such 365-day period. 

(c) Pending the final application of any such Net Cash Proceeds, the Issuer or such 
Restricted Subsidiary of the Issuer may temporarily reduce Indebtedness under a revolving credit facility, 
if any, or otherwise invest such Net Cash Proceeds in Cash Equivalents.  Any Net Cash Proceeds from 
any Asset Sale that are not applied as provided and within the time period set forth in Section 3.7(b) will 
be deemed to constitute “Excess Proceeds.”  When the aggregate amount of Excess Proceeds exceeds 
$30.0 million, the Issuer shall make an offer (an “Asset Sale Offer”) to all Holders of Notes and to all 
holders of other Pari Passu Indebtedness containing provisions similar to those set forth in this Indenture 
with respect to Asset Sales, to purchase the maximum principal amount of such Notes and Pari Passu In-
debtedness, as appropriate, on a pro rata basis, that may be purchased out of the Excess Proceeds at an 
offer price in cash in an amount equal to 100% of the principal amount thereof (or in the event such other 
Indebtedness was issued with original issue discount, 100% of the accreted value thereof), plus accrued 
and unpaid interest and additional interest, if any (or such lesser price, if any, as may be provided by the 
terms of such other Indebtedness), to the date fixed for the closing of such offer, in accordance with the 
procedures set forth in this Indenture.  The Issuer will commence an Asset Sale Offer with respect to Ex-
cess Proceeds within ten Business Days after the date that Excess Proceeds exceed $30.0 million by mail-
ing the notice required pursuant to the terms of this Indenture, with a copy to the Trustee.  To the extent 
that the aggregate amount of Notes and such other Indebtedness tendered pursuant to an Asset Sale Offer 
is less than the Excess Proceeds, the Issuer may use any remaining Excess Proceeds for any purpose not 
otherwise prohibited by this Indenture.  If the aggregate principal amount of Notes and Pari Passu Indebt-
edness, as appropriate, surrendered by holders thereof exceeds the amount of Excess Proceeds, the Trus-
tee shall select the Notes and the Issuer or its agent shall select such other Indebtedness to be purchased in 
the manner described below.  Upon completion of any such Asset Sale Offer, the amount of Excess Pro-
ceeds shall be reset at zero. 

(d) The Issuer shall comply with the requirements of Rule 14e-1 under the Exchange 
Act and any other securities laws and regulations to the extent such laws or regulations are applicable in 
connection with the purchase of the Notes pursuant to an Asset Sale Offer.  To the extent that the Asset 
Sale provisions of any securities laws or regulations conflict with the provisions of this Indenture, the Is-
suer shall comply with the applicable securities laws and regulations and shall not be deemed to have 
breached its obligations under the Asset Sale provisions of this Indenture by virtue of such compliance. 

(e) If more Notes are tendered pursuant to an Asset Sale Offer than the Issuer is re-
quired to purchase, selection of such Notes for purchase will be made in compliance with the require-
ments of the principal national securities exchange, if any, on which such Notes are listed, or if such 
Notes are not listed, on a pro rata basis (and in such manner as complies with applicable legal require-
ments); provided, that the selection of Notes for purchase shall not result Holder with a principal amount 
of Notes less than the minimum denomination to the extent practicable. 

(f) Notices of an Asset Sale Offer shall be mailed by first class mail, postage pre-
paid, or sent electronically, at least 30 but not more than 60 days before the purchase date to each Holder 
of Notes at such Holder’s registered address or otherwise in accordance with DTC procedures.  If any 
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Note is to be purchased in part only, any notice of purchase that relates to such Note shall state the portion 
of the principal amount thereof that has been or is to be purchased. 

A new Note in principal amount equal to the unpurchased portion of any Note purchased 
in part will be issued in the name of the Holder thereof upon cancellation of the original Note.  On and 
after the purchase date, unless the Issuer defaults in payment of the purchase price, interest shall cease to 
accrue on Notes or portions thereof purchased. 

SECTION 3.8. Transactions with Affiliates. 

(a) The Issuer shall not, and shall not permit any of its Restricted Subsidiaries to, di-
rectly or indirectly, make any payment to, or sell, lease, transfer or otherwise dispose of any of its proper-
ties or assets to, or purchase any property or assets from, or enter into or make or amend any transaction 
or series of transactions, contract, agreement, understanding, loan, advance or guarantee with, or for the 
benefit of, any Affiliate of the Issuer (each of the foregoing, an “Affiliate Transaction”) involving aggre-
gate consideration in excess of $10.0 million, unless: 

(i) such Affiliate Transaction is on terms that are not materially less favorable to the 
Issuer or the relevant Restricted Subsidiary than those that could have been obtained in a compa-
rable transaction by the Issuer or such Restricted Subsidiary with an unrelated Person; and 

(ii) with respect to any Affiliate Transaction or series of related Affiliate Transac-
tions involving aggregate consideration in excess of $30.0 million, the Issuer delivers to the Trus-
tee a resolution adopted in good faith by the majority of the Board of Directors of the Issuer, ap-
proving such Affiliate Transaction and set forth in an Officer’s Certificate certifying that such Af-
filiate Transaction complies with clause (a) above. 

(b) The provisions of Section 3.8(a) will not apply to the following: 

(i) (a) transactions between or among the Issuer and/or any of its Restricted Subsidi-
aries (or an entity that becomes a Restricted Subsidiary as a result of such transaction) and (b) any 
merger or consolidation of the Issuer and Holdings or any other direct parent of the Issuer, pro-
vided that such parent company shall have no material liabilities and no material assets other than 
cash, Cash Equivalents and the Capital Stock of the Issuer and such merger or consolidation is 
otherwise in compliance with the terms of this Indenture and effected for a bona fide business 
purpose; 

(ii) (a) Restricted Payments permitted by this Indenture and (b) Permitted Invest-
ments; 

(iii) any employment agreements entered into by the Issuer or any of its Restricted 
Subsidiaries in the ordinary course of business and the payment of reasonable and customary fees 
and reimbursements paid to, and indemnity and similar arrangements provided on behalf of, offi-
cers, directors, employees or consultants of the Issuer or any Restricted Subsidiary or Holdings or 
(to the extent relating to the business of the Issuer and its Subsidiaries) any other direct or indirect 
parent of the Issuer; 

(iv) transactions in which the Issuer or any of its Restricted Subsidiaries, as the case 
may be, delivers to the Trustee a letter from an Independent Financial Advisor stating that such 
transaction is fair to the Issuer or such Restricted Subsidiary from a financial point of view or 
meets the requirements of clause (a) of the preceding paragraph; 
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(v) payments or loans (or cancellation of loans, advances or guarantees) or advances 

to employees or consultants or guarantees in respect thereof for bona fide business purposes in 
the ordinary course of business; 

(vi) any agreement as in effect as of the Issue Date (other than the Management 
Agreement) or as thereafter amended, supplemented or replaced (so long as not more disadvanta-
geous to the Holders of the Notes in any material respect than the original agreement as in effect 
on the Issue Date) or any transaction or payments contemplated thereby; 

(vii) the Management Agreement as in effect as of the Issue Date or as thereafter 
amended, supplemented or replaced (so long as not more disadvantageous to the Holders of the 
Notes in any material respect than the Management Agreement as in effect on the Issue Date) or 
any transaction or payments (including reimbursement of out-of-pocket expenses) contemplated 
thereby; 

(viii) the existence of, or the performance by the Issuer or any of its Restricted Sub-
sidiaries of its obligations under the terms of, the Merger Agreement, any stockholders or similar 
agreement (including any registration rights agreement or purchase agreement related thereto) to 
which it is a party as of the Issue Date and any amendment thereto or similar transactions, ar-
rangements or agreements which it may enter into thereafter; provided, however, that the exis-
tence of, or the performance by the Issuer or any of its Restricted Subsidiaries of its obligations 
under, any future amendment to any such existing transaction, arrangement or agreement or under 
any similar transaction, arrangement or agreement entered into after the Issue Date shall only be 
permitted by this clause (viii) to the extent that the terms of any such existing transaction, ar-
rangement or agreement together with all amendments thereto, taken as a whole, or new agree-
ment are not otherwise more disadvantageous to the Holders of the Notes in any material respect 
than the original transaction, arrangement or agreement as in effect on the Issue Date; 

(ix) (a) transactions with customers, clients, suppliers or purchasers or sellers of 
goods or services, in each case in the ordinary course of business and otherwise in compliance 
with the terms of this Indenture, which are fair to the Issuer and its Restricted Subsidiaries in the 
reasonable determination of the Board of Directors or the senior management of the Issuer, and 
are on terms at least as favorable as might reasonably have been obtained at such time from an 
unaffiliated party or (b) transactions with Unrestricted Subsidiaries in the ordinary course of 
business; 

(x) any transaction effected as part of a Qualified Receivables Financing; 

(xi) the sale or issuance of Equity Interests (other than Disqualified Stock) of the Is-
suer; 

(xii) payments by the Issuer or any of its Restricted Subsidiaries to the Sponsor or any 
of its Affiliates made for any financial advisory, financing, underwriting or placement services or 
in respect of other investment banking activities, including, without limitation, in connection with 
acquisitions or divestitures, which payments are (x) made pursuant to agreements with the Spon-
sor described in the Offering Memorandum or (y) approved by a majority of the Board of Direc-
tors of the Issuer in good faith; 

(xiii) any contribution to the capital of the Issuer (other than Disqualified Stock); 
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(xiv) any transaction with a Person (other than an Unrestricted Subsidiary) which 

would constitute an Affiliate Transaction solely because the Issuer or a Restricted Subsidiary 
owns an Equity Interest in or otherwise controls such Person; provided that no Affiliate of the Is-
suer or any of its Subsidiaries other than the Issuer or a Restricted Subsidiary shall have a benefi-
cial interest or otherwise participate in such Person; 

(xv) transactions between the Issuer or any of its Restricted Subsidiaries and any Per-
son, a director of which is also a director of the Issuer or Holdings or any other direct or indirect 
parent of the Issuer; provided, however, that such director abstains from voting as a director of the 
Issuer or such direct or indirect parent of the Issuer, as the case may be, on any matter involving 
such other Person; 

(xvi) the entering into of any tax sharing agreement or arrangement and any payments 
permitted by Section 3.4(b)(xii); 

(xvii) transactions to effect the Transactions and the payment of all transaction, under-
writing, commitment and other fees and expenses related to the Transactions; 

(xviii) pledges of Equity Interests of Unrestricted Subsidiaries; 

(xix) the issuances of securities or other payments, awards or grants in cash, securities 
or otherwise pursuant to, or the funding of, employment arrangements, stock option and stock 
ownership plans or similar employee benefit plans approved by the Board of Directors of the Is-
suer or of a Restricted Subsidiary of the Issuer, as appropriate, in good faith; 

(xx) any employment, consulting, service or termination agreement, or customary in-
demnification arrangements, entered into by the Issuer or any of its Restricted Subsidiaries with 
current, former or future officers and employees of the Issuer, Holdings or any of their respective 
Restricted Subsidiaries and the payment of compensation to officers and employees of the Issuer, 
Holdings or any of their respective Restricted Subsidiaries (including amounts paid pursuant to 
employee benefit plans, employee stock option or similar plans), in each case in the ordinary 
course of business; 

(xxi) transactions with Affiliates solely in their capacity as holders of Indebtedness or 
Equity Interests of the Issuer or any of its Subsidiaries, so long as such transaction is with all 
holders of such class (and there are such non-Affiliate holders) and such Affiliates are treated no 
more favorably than all other holders of such class generally;   

(xxii) the existence of, or the performance by the Issuer or any of its Restricted Sub-
sidiaries of their obligations under the terms of, any customary registration rights agreement to 
which they are a party or become a party in the future; and 

(xxiii) investments by the Sponsor in securities of the Issuer or any Restricted Subsidi-
ary (and payment of reasonable out-of-pocket expenses incurred by the Sponsor in connection 
therewith). 

SECTION 3.9. Change of Control. 

(a) Upon the occurrence of a Change of Control, each Holder will have the right to 
require the Issuer to purchase all or any part of such Holder’s Notes at a purchase price in cash equal to 
101% of the principal amount thereof, plus accrued and unpaid interest, if any, to the date of purchase 
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(subject to the right of Holders of record on the relevant record date to receive interest due on the relevant 
interest payment date), except to the extent the Issuer has previously elected to redeem the Notes pursuant 
to Article V of this Indenture. 

(b) Within 30 days following any Change of Control, except to the extent that the Is-
suer has exercised its right to redeem the Notes as described under Section 5.1, the Issuer shall mail a no-
tice (a “Change of Control Offer”) to each Holder with a copy to the Trustee describing: 

(i) that a Change of Control has occurred and that such Holder has the right to re-
quire the Issuer to purchase such Holder’s Notes at a purchase price in cash equal to 101% of the 
principal amount thereof, plus accrued and unpaid interest and Additional Interest, if any, to the 
date of purchase (subject to the right of Holders of record on a record date to receive interest on 
the relevant interest payment date); 

(ii) the transaction or transactions that constitute such Change of Control; 

(iii) the purchase date (which shall be no earlier than 30 days nor later than 60 days 
from the date such notice is mailed); and 

(iv) the instructions determined by the Issuer, consistent with this covenant, that a 
Holder must follow in order to have its Notes purchased.   

(c) Holders electing to have a Note purchased shall be required to surrender the 
Note, with an appropriate form duly completed, to the Issuer at the address specified in the notice at least 
three Business Days prior to the purchase date.  Holders shall be entitled to withdraw their election if the 
Trustee or the Issuer receives not later than one Business Day prior to the purchase date, a telegram, telex 
facsimile transmission or letter setting forth the name of the Holder, the principal amount at maturity of 
the Note which was delivered for purchase by the Holder and a statement that such Holder is withdrawing 
his selection to have such Note purchased. 

(d) On the purchase date, all Notes purchased by the Issuer under this Section 3.9 
shall be delivered by the Issuer to the Trustee for cancellation, and the Issuer shall pay the purchase price 
plus accrued and unpaid interest, if any, to the Holders entitled thereto.  With respect to any Note pur-
chased in part, the Issuer will issue a new Note in a principal amount equal at maturity to the unpurchased 
portion of the original Note in the name of the Holder upon cancellation of the original Note. 

(e) Notwithstanding the foregoing provisions of this Section 3.9, the Issuer shall not 
be required to make a Change of Control Offer upon a Change of Control if a third party makes the 
Change of Control Offer in the manner, at the times and otherwise in compliance with the requirements 
set forth in this Indenture applicable to a Change of Control Offer made by the Issuer and purchases all 
Notes validly tendered and not withdrawn under such Change of Control Offer. 

(f) Prior to any Change of Control Offer, the Company shall deliver to the Trustee 
an Officer’s Certificate stating that all conditions precedent contained herein to the right of the Company 
to make such offer have been complied with. 

(g) The Issuer shall comply, to the extent applicable, with the requirements of 
Rule 14e-1 of the Exchange Act and any other securities laws or regulations in connection with the repur-
chase of Notes pursuant to this Section 3.9.  To the extent that the provisions of any securities laws or 
regulations conflict with provisions of this Section 3.9, the Issuer shall comply with the applicable securi-
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ties laws and regulations and shall not be deemed to have breached its obligations under this Section 3.9 
by virtue of such compliance. 

(h) A Change of Control Offer may be made in advance of a Change of Control, and 
conditioned upon such Change of Control. 

SECTION 3.10. Maintenance of Insurance.  The Issuer and the Subsidiary Guarantors 
shall maintain with financially sound and reputable insurance companies not Affiliates of the Issuer, in-
surance with respect to its properties and business against loss or damage of the kinds customarily insured 
against by Persons engaged in the same or similar business, of such types and in such amounts as are cus-
tomarily carried under similar circumstances by such other Persons. 

SECTION 3.11. Additional Guarantors.  If, after the Issue Date, (a) any Restricted 
Subsidiary (including any newly formed, newly acquired or newly redesignated Restricted Subsidiary) 
guarantees any Indebtedness under the Credit Agreement of the Issuer or (b) the Issuer otherwise elects to 
have any Restricted Subsidiary become a Guarantor, then, in each such case, the Issuer shall cause such 
Restricted Subsidiary, within 20 Business Days of the date that such Indebtedness has been guaranteed, to 
(i) execute and deliver to the Trustee a supplemental indenture in form and substance satisfactory to the 
Trustee pursuant to which such Restricted Subsidiary shall become a Guarantor under this Indenture.   

Each Guarantee will be limited to an amount not to exceed the maximum amount that can 
be guaranteed by that Restricted Subsidiary without rendering the Guarantee, as it relates to such Re-
stricted Subsidiary, voidable under applicable law relating to fraudulent conveyance or fraudulent transfer 
or similar laws affecting the rights of creditors generally.  However, in a recent Florida bankruptcy case, 
this kind of provision was found to be ineffective to protect the guarantees. 

Each Guarantee shall be released in accordance Section 10.2(b). 

SECTION 3.12. Compliance Certificate; Statement by Officers as to Default.  The Is-
suer shall deliver to the Trustee, within 120 days after the end of each fiscal year of the Issuer ending after 
the Issue Date, an Officer’s Certificate to the effect that to the best knowledge of the signer thereof on 
behalf of the Issuer, the Issuer is or is not in default in the performance and observance of any of the 
terms, provisions and conditions of this Indenture (without regard to any period of grace or requirement 
of notice provided hereunder) and, if the Issuer (through its own action or omission or through the action 
or omission of any Guarantor as applicable) shall be in default, specifying all such defaults and the nature 
and status thereof of which such signer may have knowledge. To the extent required by the TIA, each 
Guarantor shall comply with TIA § 314(a)(4). The individual signing any certificate given by any Person 
pursuant to this Section 3.12 shall be the principal executive, financial or accounting officer of such Per-
son, in compliance with TIA § 314(a)(4).   

So long as any of the Notes are outstanding, the Issuer will deliver to the Trustee, forth-
with upon any Officer becoming aware of any Default or Event of Default, an Officer’s Certificate speci-
fying such Default or Event of Default and what action the Issuer is taking or proposes to take with re-
spect thereto.   

SECTION 3.13. [Reserved.].   

SECTION 3.14. Designation of Restricted and Unrestricted Subsidiaries. 

(a) The Board of Directors of the Issuer may designate any Subsidiary of the Issuer 
(including any newly acquired or newly formed Subsidiary of the Issuer but excluding the Issuer) to be an 
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Unrestricted Subsidiary unless such Subsidiary or any of its Subsidiaries owns any Equity Interests or 
Indebtedness of, or owns or holds any Lien on any property of, the Issuer or any other Subsidiary of the 
Issuer that is not a Subsidiary of the Subsidiary to be so designated; provided, however, that the Subsidi-
ary to be so designated and its Subsidiaries do not at the time of designation have and do not thereafter 
Incur any Indebtedness pursuant to which the lender has recourse to any of the assets of the Issuer or any 
of its Restricted Subsidiaries; provided, further, however, that either: 

(i) the Subsidiary to be so designated has total consolidated assets of $1,000 or less; 
or 

(ii) if such Subsidiary has consolidated assets greater than $1,000, then such designa-
tion would be permitted under Section 3.4. 

(b) The Board of Directors of the Issuer may designate any Unrestricted Subsidiary 
to be a Restricted Subsidiary; provided, however, that immediately after giving effect to such designation: 

(x)          (1) the Issuer could Incur $1.00 of additional Indebtedness pursuant to the Fixed 
Charge Coverage Ratio test described under Section 3.3, or (2) the Fixed Charge Coverage Ratio 
for the Issuer and its Restricted Subsidiaries would be greater than such ratio for the Issuer and its 
Restricted Subsidiaries immediately prior to such designation, in each case on a pro forma basis 
taking into account such designation, and 

(y)  no Event of Default shall have occurred and be continuing. 

(c) Any such designation by the Board of Directors of the Issuer shall be evidenced 
to the Trustee by promptly filing with the Trustee a copy of the resolution of the Board of Directors of the 
Issuer giving effect to such designation and an Officer’s Certificate certifying that such designation com-
plied with this Section 3.14. 

SECTION 3.15. Covenant Suspension.   

(a) If on any date following the Issue Date (i) the Notes have Investment Grade Rat-
ings from both Rating Agencies, and (ii) no Default has occurred and is continuing under this Indenture 
(the occurrence of the events described in the foregoing clauses (i) and (ii) being collectively referred to 
as a “Covenant Suspension Event”), Sections 3.3, 3.4, 3.6, 3.7, 3.8, and 4.1(a)(iv) (collectively, the “Sus-
pended Covenants”) shall no longer be applicable to such Notes. 

(b) In the event that the Issuer and the Restricted Subsidiaries are not subject to the 
Suspended Covenants under this Indenture for any period of time pursuant to Section 3.15(a) (any such 
period, a “Suspension Period”), and on any subsequent date (the “Reversion Date”) one or both of the 
Rating Agencies withdraw their Investment Grade Rating or downgrade the rating assigned to the Notes 
below an Investment Grade Rating, then the Issuer and the Restricted Subsidiaries shall thereafter again 
be subject to the Suspended Covenants under this Indenture with respect to future events. 

(c) Upon the occurrence of a Covenant Suspension Event, the amount of Excess 
Proceeds from Net Cash Proceeds shall be reset at zero. 

(d) In the event of any reinstatement of the Suspended Covenants pursuant to Section 
3.15(b), no action taken or omitted to be taken by the Issuer or any of its Restricted Subsidiaries prior to 
such reinstatement will give rise to a Default or Event of Default under this Indenture with respect to any 
Notes; provided that (1) with respect to Restricted Payments made after any such reinstatement, the 
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amount of Restricted Payments made shall be calculated as though Section 3.4 had been in effect prior to, 
but not during the Suspension Period; provided that no Subsidiaries may be designated as Unrestricted 
Subsidiaries during the Suspension Period, and (2) all Indebtedness Incurred, or Disqualified Stock or 
Preferred Stock issued, during the Suspension Period shall be classified to have been Incurred or issued 
pursuant to Section 3.3(b)(iii).  In addition, for purposes of Section 3.8, all agreements and arrangements 
entered into by Holdings and any Restricted Subsidiary with an Affiliate of the Issuer during the Suspen-
sion Period prior to such Reversion Date will be deemed to have been entered into on or prior to the Issue 
Date and for purposes of Section 3.6, all contracts entered into during the Suspension Period prior to such 
Reversion Date that contain any of the restrictions contemplated by such Section will be deemed to have 
been existing on the Issue Date. 

The Issuer shall provide an Officer’s Certificate to the Trustee indicating the occurrence 
of any Covenant Suspension Event or Reversion Date.  The Trustee will have no obligation to 
(i) independently determine or verify if such events have occurred, (ii) make any determination regarding 
the impact of actions taken during the Suspension Period on the Issuer’s and its Subsidiaries’ future com-
pliance with their covenants or (iii) notify the Holders of any Covenant Suspension Event or Reversion 
Date. 

SECTION 3.16. Stay, Extension and Usury Laws.  The Issuer and each of the Guaran-
tors covenant (to the extent that they may lawfully do so) that they shall not at any time insist upon, plead, 
or in any manner whatsoever claim or take the benefit or advantage of, any stay, extension or usury law 
wherever enacted, now or at any time hereafter in force, that may affect the covenants or the performance 
of this Indenture; and the Issuer and each of the Guarantors (to the extent that they may lawfully do so) 
hereby expressly waive all benefit or advantage of any such law, and covenant that they shall not, by re-
sort to any such law, hinder, delay or impede the execution of any power herein granted to the Trustee or 
the Collateral Agent, but shall suffer and permit the execution of every such power as though no such law 
has been enacted. 

ARTICLE IV 
 

Merger; Consolidation or Sale of Assets 

SECTION 4.1. When the Issuer or Holdings May Merge or Otherwise Dispose of 
Assets. 

(a) The Issuer shall not consolidate or merge with or into or wind up into (whether or 
not the Issuer is the surviving Person), or sell, assign, transfer, lease, convey or otherwise dispose of all or 
substantially all of its properties or assets in one or more related transactions, to any Person (other than 
the Merger) unless: 

(i) the Issuer is the surviving Person or the Person formed by or surviving any such 
consolidation or merger (if other than the Issuer) or to which such sale, assignment, transfer, 
lease, conveyance or other disposition will have been made is a corporation or limited liability 
company organized or existing under the laws of the United States, any state thereof, the District 
of Columbia, or any territory thereof (the Issuer or such Person, as the case may be, being herein 
called the “Successor Company”) and, if such entity is not a corporation, a co-obligor of the 
Notes is a corporation organized or existing under such laws; 

(ii) the Successor Company (if other than the Issuer) expressly assumes all the obli-
gations of the Issuer under this Indenture and the Notes pursuant to supplemental indentures or 
other documents or instruments in form reasonably satisfactory to the Trustee; 
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(iii) immediately after giving effect to such transaction (and treating any Indebtedness 

that becomes an obligation of the Successor Company or any of its Restricted Subsidiaries as a 
result of such transaction as having been Incurred by the Successor Company or such Restricted 
Subsidiary at the time of such transaction) no Default or Event of Default shall have occurred and 
be continuing;  

(iv) immediately after giving pro forma effect to such transaction, as if such transac-
tion had occurred at the beginning of the applicable four-quarter period, either: 

(1) the Successor Company would be permitted to Incur at least $1.00 of ad-
ditional Indebtedness pursuant to the Fixed Charge Coverage Ratio test set forth in Sec-
tion 3.3(a); or 

(2) the Fixed Charge Coverage Ratio for the Successor Company and its Re-
stricted Subsidiaries would be equal to or greater than such ratio for the Issuer and its Re-
stricted Subsidiaries immediately prior to such transaction; 

(v) if the Successor Company is other than the Issuer, each Guarantor, unless it is the 
other party to the transactions described above, shall have by supplemental indenture confirmed 
that its Guarantee shall apply to such Person’s obligations under this Indenture and the Notes; and 

(vi) the Issuer shall have delivered to the Trustee an Officer’s Certificate and an 
Opinion of Counsel, each stating that such consolidation, merger or transfer and such supplemen-
tal indentures (if any) comply with this Indenture. 

The Successor Company (if other than the Issuer) will succeed to, and be substituted for, 
the Issuer under this Indenture and the Notes, and the Issuer will automatically be released and discharged 
from its obligations under this Indenture and the Notes.  Notwithstanding the foregoing clauses (iii) and 
(iv), (a) any Restricted Subsidiary may consolidate with, merge into or sell, assign, transfer, lease, convey 
or otherwise dispose of all or part of its properties and assets to the Issuer, and (b) the Issuer may merge 
or consolidate with an Affiliate incorporated or organized solely for the purpose of reincorporating or re-
organizing the Issuer in another state of the United States, the District of Columbia or any territory of the 
United States so long as the amount of Indebtedness of the Issuer and its Restricted Subsidiaries is not 
increased thereby. 

(b) Subject to Section 10.5, each Guarantor shall not, and the Issuer shall not permit 
any Guarantor to, consolidate or merge with or into or wind up into (whether or not such Guarantor is the 
surviving corporation), or sell, assign, transfer, lease, convey or otherwise dispose of all or substantially 
all of its properties or assets in one or more related transactions to, any Person (other than the Merger) 
unless: 

(i) either (a) such Guarantor is the surviving Person or the Person formed by or sur-
viving any such consolidation or merger (if other than such Guarantor) or to which such sale, as-
signment, transfer, lease, conveyance or other disposition will have been made is a corporation, 
partnership or limited liability company organized or existing under the laws of the United States, 
any state thereof, the District of Columbia or any territory thereof (such Guarantor or such Per-
son, as the case may be, being herein called the “Successor Guarantor”) and the Successor Guar-
antor (if other than such Guarantor) expressly assumes all the obligations of such Guarantor under 
this Indenture and such Guarantor’s Guarantee pursuant to a supplemental indenture or other 
documents or instruments in form reasonably satisfactory to the Trustee or (b) such sale or dispo-
sition or consolidation or merger is not in violation of Section 3.7; 
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(ii) immediately after giving effect to such transaction (and treating any Indebtedness 

that becomes an obligation of the Successor Guarantor or any of its Subsidiaries as a result of 
such transaction as having been Incurred by the Successor Guarantor or such Subsidiary at the 
time of such transaction) no Default or Event of Default shall have occurred and be continuing; 
and  

(iii) the Successor Guarantor (if other than such Guarantor) shall have delivered or 
caused to be delivered to the Trustee an Officer’s Certificate and an Opinion of Counsel, each 
stating that such consolidation, merger or transfer and such supplemental indenture (if any) com-
ply with this Indenture. 

(c) Subject to Article X, the Successor Guarantor shall succeed to, and be substituted 
for, such Guarantor under this Indenture and such Guarantor’s Guarantee, and such Guarantor shall auto-
matically be released and discharged from its obligations under this Indenture and such Guarantor’s 
Guarantee.  Notwithstanding the foregoing, (1) a Guarantor may merge or consolidate with an Affiliate 
incorporated or organized solely for the purpose of reincorporating or reorganizing such Guarantor in an-
other state of the United States, the District of Columbia or any territory of the United States, so long as 
the amount of Indebtedness of the Guarantor is not increased thereby, (2) a Guarantor may merge or con-
solidate with another Guarantor or the Issuer and (3) a Guarantor may convert into a corporation, partner-
ship, limited partnership, limited liability corporation or trust organized or existing under the laws of the 
jurisdiction of organization of such Guarantor. 

ARTICLE V 
 

Redemption of Notes 

SECTION 5.1. Optional Redemption.   

(a) The Notes may be redeemed, in whole at any time, or in part from time to time, 
subject to the conditions and at the redemption prices set forth in Paragraph 7 of the form of Note set forth 
in Exhibit A hereto, which are hereby incorporated by reference and made a part of this Indenture, to-
gether with accrued and unpaid interest to the redemption date. 

(b) In connection with any redemption of Notes (including with the net cash pro-
ceeds of an Equity Offering), any such redemption may, at the Issuer’s discretion, be subject to one or 
more conditions precedent, including any related Equity Offering.  In addition, if such redemption or no-
tice is subject to satisfaction of one or more conditions precedent, such notice shall state that, in the Is-
suer’s discretion, the redemption date may be delayed until such time as any or all such conditions shall 
be satisfied, or such redemption may not occur and such notice may be rescinded in the event that any or 
all such conditions shall not have been satisfied by the redemption date, or by the redemption date so de-
layed. 

(c) Unless the Issuer defaults in the payment of the redemption price, interest and 
Additional Interest will cease to accrue on the Notes or portions thereof called for redemption on the ap-
plicable Redemption Date. 

SECTION 5.2. Election to Redeem; Notice to Trustee of Optional and Mandatory 
Redemptions.  If the Issuer elects to redeem Notes pursuant to Section 5.1, the Issuer shall furnish to the 
Trustee, at least 2 Business Days for Global Notes and 10 calendar days for Definitive Notes before no-
tice of redemption is required to be mailed or caused to be mailed to Holders pursuant to Section 5.4, an 
Officer’s Certificate setting forth (a) the paragraph or subparagraph of such Note and/or Section of this 
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Indenture pursuant to which the redemption shall occur, (b) the Redemption Date, (c) the principal 
amount of the Notes to be redeemed and (d) the redemption price.  The Issuer may also include a request 
in such Officer’s Certificate that the Trustee give the notice of redemption in the Issuer’s name and at its 
expense and setting forth the information to be stated in such notice as provided in Section 5.4.  The Is-
suer shall deliver to the Trustee such documentation and records as shall enable the Trustee to select the 
Notes to be redeemed pursuant to Section 5.3. 

SECTION 5.3. Selection by Trustee of Notes to Be Redeemed.  If less than all of the 
Notes are to be redeemed at any time, the Trustee shall select Notes for redemption on a pro rata basis 
unless otherwise required by law, the Depositary or applicable stock exchange requirements; provided, 
however, that no Notes in an unauthorized denomination shall be redeemed in part.  No Notes of $2,000 
or less can be redeemed in part.  If any Note is to be redeemed in part only, the notice of redemption relat-
ing to such Note shall state the portion of the principal amount thereof to be redeemed.  A new Note in 
principal amount equal to the unredeemed portion thereof shall be issued in the name of the Holder 
thereof upon cancellation of the original Note in accordance with Section 5.7. 

The Trustee shall promptly notify the Issuer in writing of the Notes selected for redemp-
tion and, in the case of any Notes selected for partial redemption, the principal amount thereof to be re-
deemed. 

For all purposes of this Indenture, unless the context otherwise requires, all provisions re-
lating to redemption of Notes shall relate, in the case of any Note redeemed or to be redeemed only in 
part, to the portion of the principal amount of such Note which has been or is to be redeemed. 

SECTION 5.4. Notice of Redemption.  The Issuer shall mail or cause to be mailed by 
first class mail, a notice of redemption to each Holder whose Notes are to be redeemed at its registered 
address not less than 30 nor more than 60 days prior to a date fixed for redemption (a “Redemption 
Date”), to each Holder of Notes to be redeemed.  The Trustee may give notice of redemption in the Is-
suer’s name and at the Issuer’s expense; provided, however, that redemption notices may be mailed more 
than 60 days prior to a Redemption Date if the notice is issued in connection with Article VIII. 

All notices of redemption shall state: 

(a) the Redemption Date, 

(b) the redemption price and the amount of accrued interest, if any, to, but excluding, 
the Redemption Date payable as provided in Section 5.6, if any, 

(c) if less than all outstanding Notes are to be redeemed, the identification of the par-
ticular Notes (or portion thereof) to be redeemed, as well as the aggregate principal amount of 
Notes to be redeemed and the aggregate principal amount of Notes to be outstanding after such 
partial redemption, 

(d) in case any Note is to be redeemed in part only, the notice which relates to such 
Note shall state that on and after the Redemption Date, upon surrender of such Note, the Holder 
shall receive, without charge, a new Note or Notes of authorized denominations for the principal 
amount thereof remaining unredeemed, 

(e) that on the Redemption Date the redemption price (and accrued interest, if any, 
to, but excluding, the Redemption Date payable as provided in Section 5.6) shall become due and 
payable upon each such Note, or the portion thereof, to be redeemed, and, unless the Issuer de-
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faults in making the redemption payment, that interest on Notes called for redemption (or the por-
tion thereof) shall cease to accrue on and after said date, 

(f) the place or places where such Notes are to be surrendered for payment of the re-
demption price and accrued interest, if any, 

(g) the name and address of the Paying Agent, 

(h) that Notes called for redemption must be surrendered to the Paying Agent to col-
lect the redemption price, 

(i) the CUSIP number, and that no representation is made as to the accuracy or cor-
rectness of the CUSIP number, if any, listed in such notice or printed on the Notes, and 

(j) the Section of this Indenture pursuant to which the Notes are to be redeemed. 

 At the Issuer’s request, the Trustee will give the notice of redemption in the Issuer’s 
name and at its expense; provided, however, that the Issuer shall have delivered to the Trustee, at 
least 45 days prior to the redemption date, an Officer’s Certificate requesting that the Trustee give 
such notice and setting forth the information to be stated in such notice as provided in the preced-
ing paragraph.  Such Officer’s Certificate shall state that all conditions precedent to the delivery 
of such notice have been complied with. 

SECTION 5.5. Deposit of Redemption Price.  Prior to 10:00 a.m. New York City 
time, on any Redemption Date, the Issuer shall deposit with the Trustee or with a Paying Agent (or, if the 
Issuer is acting as its own Paying Agent, segregate and hold in trust as provided in Section 2.4) an amount 
of money sufficient to pay the redemption price of, and accrued interest on, all the Notes which are to be 
redeemed on that date. 

SECTION 5.6. Notes Payable on Redemption Date.  Notice of redemption having 
been given as aforesaid, the Notes so to be redeemed shall, on the Redemption Date, become due and 
payable at the redemption price therein specified (together with accrued interest, if any, to, but excluding, 
the Redemption Date), and from and after such date (unless the Issuer shall default in the payment of the 
redemption price and accrued interest) such Notes shall cease to bear interest.  Upon surrender of any 
such Note for redemption in accordance with said notice, such Note shall be paid by the Issuer at the re-
demption price, together with accrued interest, if any, to, but excluding, the Redemption Date (subject to 
the rights of Holders of record on the relevant Record Date to receive interest due on the relevant Interest 
Payment Date). 

If any Note called for redemption shall not be so paid upon surrender thereof for redemp-
tion, the principal (and premium, if any) shall, until paid, bear interest from the Redemption Date at the 
rate borne by the Notes. 

If a Redemption Date is on or after a Record Date and on or before the related Interest 
Payment Date, the accrued and unpaid interest, if any, shall be paid to the Person in whose name the Note 
is registered at the close of business on such Record Date, and no additional interest shall be payable to 
Holders whose Notes shall be subject to redemption by the Issuer. 

SECTION 5.7. Notes Redeemed in Part.  Any Note which is to be redeemed only in 
part (pursuant to the provisions of this Article) shall be surrendered at the office or agency of the Issuer 
maintained for such purpose pursuant to Section 2.3 (with, if the Issuer so requires, due endorsement by, 
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or a written instrument of transfer in form satisfactory to the Issuer duly executed by, the Holder thereof 
or such Holder’s attorney duly authorized in writing), and the Issuer shall execute, and the Trustee shall 
authenticate and make available for delivery to the Holder of such Note at the expense of the Issuer, a 
new Note or Notes, of any authorized denomination as requested by such Holder, in an aggregate princi-
pal amount equal to and in exchange for the unredeemed portion of the principal of the Note so surren-
dered, provided that each such new Note shall be in a principal amount of $2,000 and integral multiples of 
$1,000 in excess thereof. 

SECTION 5.8. Offer to Repurchase.  In the event that, pursuant to Section 3.7, the Is-
suer is required to commence an offer to all Holders to purchase the Notes (an “Offer to Repurchase”), it 
shall follow the procedures specified below. 

(a) The Offer to Repurchase shall remain open for a period of at least 20 Business 
Days following its commencement and not more than 30 Business Days, except to the extent that a longer 
period is required by applicable law (the “Offer Period”).  No later than five Business Days after the ter-
mination of the Offer Period (the “Purchase Date”), the Issuer shall apply all Excess Proceeds or Proceeds 
Amount, as applicable (the “Offer Amount”) to the purchase of Notes and such other Pari Passu Indebt-
edness, if any, (in each instance, on a pro rata basis, if applicable) or, if less than the Offer Amount has 
been tendered, all Notes and other Indebtedness tendered in response to the Offer to Repurchase.  Pay-
ment for any Notes so purchased shall be made pursuant to Section 3.1. 

(b) If the Purchase Date is on or after an interest record date and on or before the re-
lated interest payment date, any accrued and unpaid interest and Additional Interest, if any, shall be paid 
to the Person in whose name a Note is registered at the close of business on such record date, and no addi-
tional interest shall be payable to Holders who tender Notes pursuant to the Offer to Repurchase. 

(c) Upon the commencement of an Offer to Repurchase, the Issuer shall send, by 
first class mail, a notice to the Trustee and each of the Holders, with a copy to the Trustee.  The notice 
shall contain all instructions and materials necessary to enable such Holders to tender Notes pursuant to 
the Offer to Repurchase.  The notice, which shall govern the terms of the Offer to Repurchase, shall state: 

(i) that the Offer to Repurchase is being made pursuant to this Section 5.8 and Sec-
tion 3.7, and the length of time the Offer to Repurchase shall remain open; 

(ii) the Offer Amount, the purchase price and the Purchase Date; 

(iii) that any Note not tendered or accepted for payment shall continue to accrue in-
terest; 

(iv) that, unless the Issuer defaults in making such payment, any Note accepted for 
payment pursuant to the Offer to Repurchase shall cease to accrue interest after the Purchase 
Date; 

(v) that Holders electing to have a Note purchased pursuant to an Offer to Repur-
chase may elect to have Notes purchased in a minimum amount of $2,000 or an integral multiple 
of $1,000 in excess thereof only; 

(vi) that Holders electing to have Notes purchased pursuant to any Offer to Repur-
chase shall be required to surrender the Note, with the form entitled “Option of Holder to Elect 
Purchase” attached to the Notes completed, or transfer by book-entry transfer, to the Issuer, a De-
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positary, if appointed by the Issuer, or a Paying Agent at the address specified in the notice at 
least three days before the Purchase Date; 

(vii) that Holders shall be entitled to withdraw their election if the Issuer, the Deposi-
tary or the Paying Agent, as the case may be, receives, not later than on the expiration of the Of-
fer Period, a telegram, telex, facsimile transmission or letter setting forth the name of the Holder, 
the principal amount of the Note the Holder delivered for purchase and a statement that such 
Holder is withdrawing his election to have such Note purchased; 

(viii) that, if the aggregate principal amount of Notes and, if applicable, other Pari 
Passu Indebtedness, if any, surrendered by Holders thereof exceeds the Offer Amount, the Trus-
tee shall select the Notes and, if applicable, other Pari Passu Indebtedness shall select such other 
Pari Passu Indebtedness to be purchased or prepaid, on a pro rata basis based on the principal 
amount of Notes and other Pari Passu Indebtedness, if any, surrendered (with such adjustments as 
may be deemed appropriate by the Issuer so that only Notes in denominations of $2,000, or inte-
gral multiples of $1,000 in excess thereof, shall be purchased); and 

(ix) that Holders whose Notes were purchased only in part shall be issued new Notes 
equal in principal amount to the unpurchased portion of the Notes surrendered (or transferred by 
book-entry transfer). 

(d) On or before the Purchase Date, the Issuer shall, to the extent lawful, accept for 
payment, on a pro rata basis to the extent necessary, the Offer Amount of Notes or portions thereof ten-
dered pursuant to the Offer to Repurchase, or if less than the Offer Amount has been tendered, all Notes 
tendered, and shall deliver or cause to be delivered to the Trustee the Notes properly accepted together 
with an Officer’s Certificate stating that such Notes or portions thereof were accepted for payment by the 
Issuer in accordance with the terms of this Section 5.8.  The Issuer, the Depositary or the Paying Agent, 
as the case may be, shall promptly (but in any case not later than five days after the Purchase Date) mail 
or deliver to each tendering Holder an amount equal to the purchase price of the Notes tendered by such 
Holder and accepted by the Issuer for purchase, and the Issuer shall promptly issue a new Note, and the 
Trustee, upon written request from the Issuer, shall authenticate and mail or deliver (or cause to be trans-
ferred by book entry) such new Note to such Holder, in a principal amount equal to any unpurchased por-
tion of the Note surrendered.  Any Note not so accepted shall be promptly mailed or delivered by the Is-
suer to the Holder thereof.  The Issuer shall publicly announce the results of the Offer to Repurchase on 
the Purchase Date. 

ARTICLE VI 
 

Defaults and Remedies 

SECTION 6.1. Events of Default.  Each of the following is an Event of Default: 

(i) a default in any payment of interest on any Note when due continued for 30 days; 

(ii) a default in the payment of principal or premium, if any, of any note when due at 
its Stated Maturity, upon optional redemption, upon required purchase, upon declaration or oth-
erwise; 

(iii) the failure by the Issuer or any of its Restricted Subsidiaries to comply for 60 
days after written notice with any of its other agreements contained in the Notes or this Indenture; 
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(iv) the failure by the Issuer or any Significant Subsidiary to pay any Indebtedness 

(other than Indebtedness owing to the Issuer or a Restricted Subsidiary of the Issuer) within any 
applicable grace period after final maturity or the acceleration of any such Indebtedness by the 
holders thereof because of a default, in each case, if the total amount of such Indebtedness unpaid 
or accelerated exceeds $45.0 million or its foreign currency equivalent; 

(v) the Issuer or any Significant Subsidiary pursuant to or within the meaning of any 
Bankruptcy Law: 

(1) commences a voluntary case; 

(2) consents to the entry of an order for relief against it in any voluntary 
case; 

(3) consents to the appointment of a Custodian of it or for any substantial 
part of its property; or 

(4) makes a general assignment for the benefit of its creditors; 

or takes any comparable action under any foreign laws relating to insolvency; 

(vi) a court of competent jurisdiction enters an order or decree under any Bankruptcy 
Law that: 

(1) is for relief against the Issuer or any Significant Subsidiary in an involun-
tary case; 

(2) appoints a Custodian of the Issuer or any Significant Subsidiary or for 
any substantial part of its property; or  

(3) orders the winding up or liquidation of the Issuer or any Significant Sub-
sidiary; 

or any similar relief is granted under any foreign laws and the order or decree remains unstayed 
and in effect for 60 days; 

(vii) failure by the Issuer or any Significant Subsidiary to pay final and non-
appealable judgments aggregating in excess of $45.0 million or its foreign currency equivalent 
(net of any amounts which are covered by enforceable insurance policies issued by solvent insur-
ance companies), which judgments are not discharged, waived or stayed for a period of 60 days 
and, in the event such judgment is covered by insurance, an enforcement proceeding has been 
commenced by any creditor upon such judgment or decree which is not promptly stayed; or  

(viii) the Guarantee of a Significant Subsidiary ceases to be in full force and effect (ex-
cept as contemplated by the terms thereof), or any Guarantor that is a Significant Subsidiary de-
nies that it has any further liability under its Guarantee or gives notice to such effect, other than 
by reason of the termination of this Indenture or the release of any such Guarantee in accordance 
with this Indenture, and such Default continues for 10 days. 

The foregoing shall constitute Events of Default whatever the reason for any such Event 
of Default and whether it is voluntary or involuntary or is effected by operation of law or pursuant to any 
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judgment, decree or order of any court or any order, rule or regulation of any administrative or govern-
mental body. 

However, a default under clause (iii) of this Section 6.1 will not constitute an Event of 
Default until the Trustee or the Holders of 25% in principal amount of outstanding Notes notify the Issuer 
of the default and the Issuer does not cure such default within the time specified in clause (iii) of this Sec-
tion 6.1 after receipt of such notice 

SECTION 6.2. Acceleration.  If an Event of Default (other than an Event of Default 
specified in Sections 6.1(v) or (vi) above with respect to the Issuer) occurs and is continuing, the Trustee 
or the Holders of at least 25% in principal amount of outstanding Notes by written notice to the Issuer 
may declare the principal of, premium, if any, and accrued but unpaid interest on all the Notes to be due 
and payable.  Upon such a declaration, such principal and interest will be due and payable immediately.  
If an Event of Default arising from Sections 6.1(v) or (vi) of the Issuer occurs, the principal of, premium, 
if any, and interest on all the Notes will become immediately due and payable without any declaration or 
other act on the part of the Trustee or any Holders. 

SECTION 6.3. Other Remedies.  If an Event of Default occurs and is continuing, the 
Trustee may pursue any available remedy to collect the payment of principal of or interest on the Notes or 
to enforce the performance of any provision of the Notes, this Indenture (including sums owed to the 
Trustee and its agents and counsel) and the Guarantees. 

The Trustee may maintain a proceeding even if it does not possess any of the Notes or 
does not produce any of them in the proceeding.  A delay or omission by the Trustee or any Holder in 
exercising any right or remedy accruing upon an Event of Default shall not impair the right or remedy or 
constitute a waiver of or acquiescence in the Event of Default.  No remedy is exclusive of any other rem-
edy.  All available remedies are cumulative. 

SECTION 6.4. Waiver of Past Defaults.  The Holders of a majority in aggregate prin-
cipal amount of the then outstanding Notes by notice to the Trustee may, on behalf of the Holders of all of 
the Notes, waive, rescind or cancel any declaration of an existing or past Default or Event of Default and 
its consequences under this Indenture if such waiver, rescission or cancellation would not conflict with 
any judgment or decree, except a continuing Default or Event of Default in the payment of interest on, or 
the principal of, the Notes (other than such nonpayment of principal or interest that has become due as a 
result of such acceleration).  Upon any such waiver, such Default shall cease to exist, and any Event of 
Default arising therefrom shall be deemed to have been cured for every purpose of this Indenture; but no 
such waiver shall extend to any subsequent or other Default or impair any right consequent thereon. 

In the event of any Event of Default arising from Section 6.1(iv), such Event of Default 
and all consequences thereof (excluding, however, any resulting payment default) will be annulled, 
waived and rescinded, automatically and without any action by the Trustee or the Holders of the Notes, if 
prior to the earlier of (i) a declaration of acceleration pursuant to the preceding paragraph and (ii) 20 days 
after such Event of Default arose, the Issuer delivers an Officer’s Certificate to the Trustee stating that 
(x) the Indebtedness or Guarantee that is the basis for such Event of Default has been discharged or 
(y) the Holders thereof have rescinded or waived the acceleration, notice or action (as the case may be) 
giving rise to such Event of Default or (z) the default that is the basis for such Event of Default has been 
cured. 

SECTION 6.5. Control by Majority.  The Holders of a majority in principal amount 
of the then outstanding Notes may direct the time, method and place of conducting any proceeding for 
any remedy available to the Trustee or of exercising any trust or power conferred on the Trustee.  The 
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Trustee, however, may refuse to follow any direction that conflicts with law or this Indenture or that the 
Trustee determines is unduly prejudicial to the rights of any other Noteholders or that would involve the 
Trustee in personal liability unless such Holders have offered to the Trustee security and indemnity satis-
factory to it against any loss, liability or expense.  Prior to taking any action under this Indenture, the 
Trustee will be entitled to indemnification satisfactory to it in its sole discretion against all losses and ex-
penses caused by taking or not taking such action. 

SECTION 6.6. Limitation on Suits.  Subject to the provisions of this Indenture relat-
ing to the duties of the Trustee, in case an Event of Default occurs and is continuing, the Trustee will be 
under no obligation to exercise any of the rights or powers under this Indenture at the request or direction 
of any of the Holders unless such Holders have offered to the Trustee indemnity or security satisfactory to 
it against any loss, liability or expense.  Except to enforce the right to receive payment of principal, pre-
mium, if any, or interest or Additional Interest, if any, when due, no Holder may pursue any remedy with 
respect to this Indenture or the Notes unless: 

(i) such Holder has previously given the Trustee notice that an Event of Default is 
continuing; 

(ii) Holders of at least 25% of the aggregate principal amount of the outstanding 
Notes have requested the Trustee to pursue the remedy; 

(iii) such Holders have offered the Trustee security or indemnity reasonably satisfac-
tory to it in any loss, liability or expense; 

(iv) the Trustee has not complied with such request within 60 days after the receipt of 
the request and the offer of security or indemnity; and 

(v) the Holders of a majority in principal amount of the outstanding Notes have not 
given the Trustee a direction inconsistent with such request within such 60-day period. 

SECTION 6.7. Rights of Holders to Receive Payment.  Notwithstanding any other 
provision of this Indenture, the right of any Holder to receive payment of principal of, premium (if any) or 
interest on the Notes held by such Holder, on or after the respective due dates expressed in the Notes, or 
to bring suit for the enforcement of any such payment on or after such respective dates, shall not be im-
paired or affected without the consent of such Holder.   

SECTION 6.8. Collection Suit by Trustee.  If an Event of Default specified in Sec-
tion 6.1(i) or (ii) occurs and is continuing, the Trustee may recover judgment in its own name and as trus-
tee of an express trust against the Issuer for the whole amount then due and owing (together with interest 
on any unpaid interest to the extent lawful) and the amounts provided for in Section 7.6. 

SECTION 6.9. Trustee May File Proofs of Claim.  The Trustee may file such proofs 
of claim and other papers or documents as may be necessary or advisable in order to have the claims of 
the Trustee (including any claim for the reasonable compensation, expenses, disbursements and advances 
of the Trustee, its agents and counsel) and the Holders allowed in any judicial proceedings relative to the 
Issuer, its Subsidiaries or their respective creditors or properties and, unless prohibited by law or applica-
ble regulations, may vote on behalf of the Holders (pursuant to the written direction of Holders of a ma-
jority in principal amount of the then outstanding Notes) in any election of a trustee in bankruptcy or 
other Person performing similar functions, and any Custodian in any such judicial proceeding is hereby 
authorized by each Holder to make payments to the Trustee and, in the event that the Trustee shall con-
sent to the making of such payments directly to the Holders, to pay to the Trustee any amount due it for 
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the reasonable compensation, expenses, disbursements and advances of the Trustee, its agents and its 
counsel, and any other amounts due the Trustee under Section 7.6.  Nothing herein contained shall be 
deemed to authorize the Trustee to authorize or consent to or accept or adopt on behalf of any Holder any 
plan or reorganization, arrangement, adjustment or composition affecting the Notes or the rights of any 
Holder thereof, or to authorize the Trustee to vote in respect of the claim of any Holder in such proceed-
ing. 

SECTION 6.10. Priorities.  The Trustee shall pay out any money or property received 
by it in the following order: 

First:  to the Trustee for amounts due under Section 7.6; 

Second:  to Holders for amounts due and unpaid on the Notes for principal, premium, if 
any, and interest, ratably, without preference or priority of any kind, according to the amounts 
due and payable on the Notes for principal, premium, if any, and interest, respectively; and 

Third:  to the Issuer or, to the extent the Trustee receives any amount for any Guarantor, 
to such Guarantor. 

The Trustee may fix a record date and payment date for any payment to Holders pursuant 
to this Section.  At least 15 days before such record date, the Issuer shall mail to each Holder and the 
Trustee a notice that states the record date, the payment date and amount to be paid. 

SECTION 6.11. Undertaking for Costs.  In any suit for the enforcement of any right or 
remedy under this Indenture or in any suit against the Trustee for any action taken or omitted by it as 
Trustee, a court in its discretion may require the filing by any party litigant in the suit of an undertaking to 
pay the costs of the suit, and the court in its discretion may assess reasonable costs, including reasonable 
attorneys’ fees and expenses, against any party litigant in the suit, having due regard to the merits and 
good faith of the claims or defenses made by the party litigant.  This Section does not apply to a suit by 
the Trustee, a suit by a Holder pursuant to Section 6.7 or a suit by Holders of more than 10% in out-
standing principal amount of the Notes. 

ARTICLE VII 
 

Trustee 

SECTION 7.1. Duties of Trustee.   

(a) If an Event of Default has occurred and is continuing, the Trustee shall exercise 
the rights and powers vested in it by this Indenture and use the same degree of care and skill in its exer-
cise as a prudent Person would exercise or use under the circumstances in the conduct of such Person’s 
own affairs; provided that if an Event of Default occurs and is continuing, the Trustee shall not be under 
any obligation to exercise any of the rights or powers under this Indenture, the Notes and the Guarantees 
at the request or direction of any of the Holders unless such Holders have offered the Trustee indemnity, 
security or prefunding satisfactory to the Trustee in its sole discretion against any loss, liability or expense 
it may incur. 
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(b) Except during the continuance of an Event of Default of which a Trust Officer 

has actual knowledge, the Trustee: 

(i) undertakes to perform such duties and only such duties as are specifically set 
forth in this Indenture and no implied covenants or obligations shall be read into this Indenture 
against the Trustee; and 

(ii) in the absence of gross negligence or bad faith on its part, may conclusively rely, 
as to the truth of the statements and the correctness of the opinions expressed therein, upon cer-
tificates or opinions furnished to the Trustee under this Indenture, the Notes and the Guarantees, 
as applicable.  However, in the case of any such certificates or opinions which by any provisions 
hereof are specifically required to be furnished to the Trustee, the Trustee shall examine such cer-
tificates and opinions to determine whether or not they conform to the requirements of this Inden-
ture, the Notes and the Guarantees as the case may be (but need not confirm or investigate the ac-
curacy of mathematical calculations or other facts stated therein). 

(c) The Trustee shall not be relieved from liability for its own negligent action, its 
own negligent failure to act or its own willful misconduct, except that: 

(i) this Section 7.1(c) does not limit the effect of Section 7.1(b); 

(ii) the Trustee shall not be liable for any error of judgment made in good faith by a 
Trust Officer or Trust Officers unless it is proved that the Trustee was negligent in ascertaining 
the pertinent facts; and 

(iii) the Trustee shall not be liable with respect to any action it takes or omits to take 
in good faith in accordance with a direction received by it pursuant to Section 6.5. 

(d) The Trustee shall not be liable for interest on any money received by it except as 
the Trustee may agree in writing with the Issuer. 

(e) Money held in trust by the Trustee need not be segregated from other funds ex-
cept to the extent required by law. 

(f) No provision of this Indenture, the Notes or the Guarantees shall require the 
Trustee to expend or risk its own funds or otherwise incur any financial liability in the performance of any 
of its duties hereunder or thereunder or in the exercise of any of its rights or powers, if it shall have rea-
sonable grounds to believe that repayment of such funds or indemnity satisfactory to it against such risk 
or liability is not reasonably assured to it. 

(g) Every provision of this Indenture relating to the conduct or affecting the liability 
of or affording protection to the Trustee shall be subject to the provisions of this Section. 

(h) The Trustee shall be under no obligation to exercise any of the rights or powers 
vested in it by this Indenture at the request or direction of any of the Holders unless such Holders shall 
have offered to the Trustee, security, prefunding or indemnity reasonably satisfactory to it against the 
costs, expenses (including reasonable attorneys’ fees and expenses) and liabilities that might be incurred 
by it in compliance with such request or direction. 
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 Rights of Trustee.   SECTION 7.2.

(a) The Trustee may conclusively rely and shall be protected in acting upon any 
resolution, certificate, statement, instrument, opinion, notice, request, direction, consent, order, bond or 
any other paper or document believed by it to be genuine and to have been signed or presented by the 
proper Person or Persons.  The Trustee need not investigate any fact or matter stated in the document. 

(b) Before the Trustee acts or refrains from acting, it may require an Officer’s Cer-
tificate or an Opinion of Counsel.  The Trustee shall not be liable for any action it takes or omits to take in 
good faith in reliance on an Officer’s Certificate or Opinion of Counsel. 

(c) The Trustee may act through its attorneys, custodians, nominees and agents and 
shall not be responsible for the misconduct or negligence of or for the supervision of any agent, custodi-
ans, nominees or attorney appointed with due care. 

(d) The Trustee shall not be liable for any action it takes or omits to take in good 
faith which it believes to be authorized or within its rights or powers; provided, however, that the Trus-
tee’s conduct does not constitute willful misconduct or negligence. 

(e) The Trustee may consult with counsel of its selection, and the advice or opinion 
of counsel with respect to legal matters relating to this Indenture, the Notes and the Guarantees shall be 
full and complete authorization and protection from liability in respect to any action taken, omitted or suf-
fered by it hereunder or under the Notes and the Guarantees in good faith and in accordance with the ad-
vice or opinion of such counsel. 

(f) The Trustee shall not be bound to make any investigation into any statement, 
warranty or representation, or the facts or matters stated in any resolution, certificate, statement, instru-
ment, opinion, notice, request, direction, consent, order, bond or other paper or document made or in con-
nection with this Indenture; moreover, the Trustee shall not be bound to make any investigation into (i) 
the performance or observance of any of the covenants, agreements or other terms or conditions set forth 
herein, (ii) the occurrence of any default, or the validity, enforceability, effectiveness or genuineness of 
this Indenture or any other agreement, instrument or document, or (iii) the facts or matters stated in any 
resolution, certificate, statement, instrument, opinion, report, notice, request, direction, consent, order, 
bond, debenture, note other evidence of indebtedness or other paper or document, but the Trustee, in its 
discretion, may make such further inquiry or investigation into such facts or matters as it may see fit, and, 
if the Trustee shall determine to make such further inquiry or investigation, it shall be entitled to examine 
the books, records and premises of the Issuer, personally or by agent or attorney and shall incur no liabil-
ity or additional liability of any kind by reason of such inquiry or investigation. 

(g) The Trustee shall not be deemed to have knowledge of any Default or Event of 
Default except any Default or Event of Default of which a Trust Officer shall have (x) received written 
notification at the Corporate Trust Office of the Trustee and such notice references the Notes and this In-
denture or (y) obtained “actual knowledge.”  “Actual knowledge” shall mean the actual fact or statement 
of knowing by a Trust Officer without independent investigation with respect thereto. 

(h) In no event shall the Trustee be responsible or liable for special, indirect, or con-
sequential loss or damage of any kind whatsoever (including, but not limited to, loss of profit) irrespec-
tive of whether the Trustee has been advised of the likelihood of such loss or damage and regardless of 
the form of action. 
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(i) The rights, privileges, protections, immunities and benefits given to the Trustee, 

including, without limitation, its right to be indemnified, are extended to, and shall be enforceable by, the 
Trustee in each of its capacities hereunder, and each agent, custodian and other Person employed to act 
hereunder. 

(j) The Trustee may request that the Issuer deliver a certificate setting forth the 
names of individuals and/or titles of officers authorized at such time to take specified actions pursuant to 
this Indenture. 

(k) The Trustee shall not have any duty (A) to see to any recording, filing, or depos-
iting of this Indenture or any agreement referred to herein, or to see to the maintenance of any such re-
cording or filing or depositing or to any rerecording, re-filing or redepositing of any thereof or (B) to see 
to any insurance. 

(l) The right of the Trustee to perform any discretionary act enumerated in this In-
denture shall not be construed as a duty. 

SECTION 7.3. Individual Rights of Trustee.  Subject to the TIA each of the Trustee 
in its individual or any other capacity may become the owner or pledgee of Notes and may otherwise deal 
with the Issuer, the Guarantors or their Affiliates with the same rights it would have if it were not Trustee.  
Any Paying Agent, Registrar, co-registrar or co-paying agent may do the same with like rights.  However, 
the Trustee must comply with Section 7.9.  In addition, the Trustee shall be permitted to engage in trans-
actions with the Issuer; provided, however, that if the Trustee acquires any conflicting interest the Trustee 
must (i) eliminate such conflict within 90 days of acquiring such conflicting interest, (ii) apply to the SEC 
for permission to continue acting as Trustee or (iii) resign. 

SECTION 7.4. Disclaimer.  The Trustee shall not be responsible for and makes no 
representation as to the validity or adequacy of this Indenture, the Notes or the Guarantees, it shall not be 
accountable for the Issuer’s use of the Notes or the proceeds from the Notes, and it shall not be responsi-
ble for any statement of the Issuer in this Indenture or in any document issued in connection with the sale 
of the Notes or in the Notes other than the Trustee’s certificate of authentication or for the use or applica-
tion of any funds received by any Paying Agent other than the Trustee. 

SECTION 7.5. Notice of Defaults.  If a Default occurs and is continuing and is actu-
ally known to the Trustee, the Trustee shall mail to each Holder notice of the Default within 90 days after 
it is known to the Trustee.  Except in the case of a Default in the payment of principal of, premium (if 
any) or interests on any Note, the Trustee may withhold notice if and so long as a committee of its Trust 
Officers in good faith determines that withholding notice is in the interests of the Holders. 

SECTION 7.6. Compensation and Indemnity.  The Issuer shall pay to the Trustee 
from time to time such compensation for their services as the parties shall agree in writing from time to 
time.  The Trustee’s compensation shall not be limited by any law on compensation of a trustee of an ex-
press trust.  The Issuer shall reimburse the Trustee upon request for all reasonable out-of-pocket expenses 
incurred or made by it, including, but not limited to, costs of collection, costs of preparing and reviewing 
reports, certificates and other documents, costs of preparation and mailing of notices to Holders and rea-
sonable costs of counsel, in addition to the compensation for its services.  Such expenses shall include the 
reasonable compensation and expenses, disbursements and advances of the Trustee’s agents, counsel, ac-
countants and experts.  The Issuer shall indemnify the Trustee or any predecessor Trustee in each of its 
capacities hereunder (including Paying Agent, and Registrar), and each of their officers, directors, em-
ployees, counsel and agents, against any and all loss, liability or expense (including, but not limited to, 
reasonable attorneys’ fees and expenses) incurred by it in connection with the administration of this trust 
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and the performance of their duties hereunder and under the Notes and the Guarantees, including the costs 
and expenses of enforcing this Indenture (including this Section 7.6), the Notes and the Guarantees and of 
defending itself against any claims (whether asserted by any Holder, the Issuer or otherwise).  The Trus-
tee shall notify the Issuer promptly of any claim for which it may seek indemnity.  Failure by the Trustee 
to so notify the Issuer shall not relieve the Issuer of its obligations hereunder.  The Issuer shall defend the 
claim and the Trustee may have separate counsel and the Issuer shall pay the reasonable fees and ex-
penses of such counsel.  The Issuer need not reimburse any expense or indemnify against any loss, liabil-
ity or expense incurred by the Trustee as a result of its own willful misconduct, negligence or bad faith. 

To secure the Issuer’s payment obligations in this Section, the Trustee shall have a lien 
prior to the Notes on all money or property held or collected by the Trustee other than money or property 
held in trust to pay principal of and interest on particular Notes.  The right of the Trustee to receive pay-
ment of any amounts due under this Section 7.6 shall not be subordinate to any other liability or indebted-
ness of the Issuer. 

The Issuer’s payment obligations pursuant to this Section and any lien arising hereunder 
shall survive the discharge of this Indenture and the resignation or removal of the Trustee.  When the 
Trustee incurs expenses after the occurrence of a Default specified in Section 6.1(v) or (vi) with respect to 
the Issuer, the expenses are intended to constitute expenses of administration under any Bankruptcy Law. 

Pursuant to Section 10.1, the obligations of the Issuer hereunder are jointly and severally 
guaranteed by the Guarantors. 

SECTION 7.7. Replacement of Trustee.  The Trustee may resign at any time by so 
notifying the Issuer.  The Holders of a majority in principal amount of the Notes may remove the Trustee 
by so notifying the Issuer and the Trustee in writing and may appoint a successor Trustee.  The Issuer 
shall remove the Trustee if: 

(i) the Trustee fails to comply with Section 7.9; 

(ii) the Trustee is adjudged bankrupt or insolvent; 

(iii) a receiver or other public officer takes charge of the Trustee or its property; or 

(iv) the Trustee otherwise becomes incapable of acting. 

If the Trustee resigns or is removed by the Issuer or by the Holders of a majority in prin-
cipal amount of the Notes and such Holders do not reasonably promptly appoint a successor Trustee, or if 
a vacancy exists in the office of Trustee for any reason (the Trustee in such event being referred to herein 
as the retiring Trustee), the Issuer shall promptly appoint a successor Trustee. 

A successor Trustee shall deliver a written acceptance of its appointment to the retiring 
Trustee and to the Issuer.  Thereupon the resignation or removal of the retiring Trustee shall become ef-
fective, and the successor Trustee shall have all the rights, powers and duties of the Trustee under this 
Indenture.  The successor Trustee shall mail a notice of its succession to Holders.  The retiring Trustee 
shall promptly transfer all property held by it as Trustee to the successor Trustee, subject to the lien pro-
vided for in Section 7.6.  All costs reasonably incurred in connection with any resignation or removal 
hereunder shall be borne by the Issuer. 

If a successor Trustee does not take office within 60 days after the retiring Trustee re-
signs or is removed, the retiring Trustee or the Holders of at least 10% in principal amount of the Notes 
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may petition, at the Issuer’s expense, any court of competent jurisdiction for the appointment of a succes-
sor Trustee. 

If the Trustee fails to comply with Section 7.9, unless the Trustee’s duty to resign is 
stayed, any Holder may petition any court of competent jurisdiction for the removal of the Trustee and the 
appointment of a successor Trustee. 

Notwithstanding the replacement of the Trustee pursuant to this Section 7.7, the Issuer’s 
obligations under Section 7.6 shall continue for the benefit of the retiring Trustee. 

SECTION 7.8. Successor Trustee by Merger.  If the Trustee, consolidates with, 
merges or converts into, or transfers all or substantially all its corporate trust business or assets to, another 
corporation or banking association, the resulting, surviving or transferee corporation without any further 
act shall be the successor Trustee. 

In case at the time such successor or successors by merger, conversion or consolidation to 
the Trustee shall succeed to the trusts created by this Indenture, any of the Notes shall have been authenti-
cated but not delivered, any such successor to the Trustee may adopt the certificate of authentication of 
any predecessor trustee, and deliver such Notes so authenticated; and in case at that time any of the Notes 
shall not have been authenticated, any successor to the Trustee may authenticate such Notes either in the 
name of any predecessor hereunder or in the name of the successor to the Trustee; and in all such cases 
such certificates shall have the full force which it is anywhere in the Notes or in this Indenture provided 
that the certificate of the Trustee shall have. 

SECTION 7.9. Eligibility; Disqualification.  The Trustee shall have a combined capi-
tal and surplus of at least $50 million as set forth in its most recent filed annual report of condition. 

This Indenture shall always have a Trustee who satisfies the requirements of TIA 
§ 310(a)(1), (2) and (5).  The Trustee is subject to TIA § 310(b). 

SECTION 7.10. Limitation on Duty of Trustee.  The Trustee shall not have any duty 
to ascertain or inquire as to the performance or observance of any of the terms of this Indenture, the Notes 
and the Guarantees by the Issuer, the Guarantors or any other Person. 

SECTION 7.11. Preferential Collection of Claims Against the Issuer.  The Trustee is 
subject to TIA § 311(a), excluding any creditor relationship listed in TIA § 311(b).  A Trustee who has 
resigned or been removed shall be subject to TIA § 311(a) to the extent indicated therein. 

SECTION 7.12. Reports by Trustee to Holders of the Notes.  Within 60 days after 
each May 1, beginning with May 1, 2011, the Trustee shall mail to the Holders of the Notes a brief report 
dated as of such reporting date that complies with TIA § 313(a) (but if no event described in TIA § 313(a) 
has occurred within the twelve months preceding the reporting date, no report need be transmitted).  The 
Trustee also shall comply with TIA § 313(b).  The Trustee shall also transmit by mail all reports as re-
quired by TIA § 313(c). 

A copy of each report at the time of its mailing to the Holders of Notes shall be mailed to 
the Issuer and filed with the SEC and each stock exchange on which any Notes are listed in accordance 
with TIA § 313(d).  The Issuer shall promptly notify the Trustee in writing when any Notes are listed on 
any stock exchange and of any delisting thereof. 
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ARTICLE VIII 

 
Discharge of Indenture; Defeasance 

SECTION 8.1. Discharge of Liability on Securities; Defeasance.  This Indenture 
shall be discharged and shall cease to be of further effect (except as to surviving rights of registration or 
transfer or exchange of Notes, as expressly provided for in this Indenture) as to all outstanding Notes: 

(a) when (i) all the Notes theretofore authenticated and delivered (other than Notes 
pursuant to Section 2.7 which have been replaced or paid and Notes for whose payment money 
has theretofore been deposited in trust or segregated and held in trust by the Issuer and thereafter 
repaid to the Issuer or discharged from such trust) have been delivered to the Trustee for cancella-
tion or (ii) all of the Notes (a) have become due and payable, (b) will become due and payable at 
their stated maturity within one year or (c) if redeemable at the option of the Issuer, are to be 
called for redemption within one year under arrangements satisfactory to the Trustee for the giv-
ing of notice of redemption by the Trustee in the name, and at the expense, of the Issuer, and the 
Issuer or any Guarantor has irrevocably deposited or caused to be deposited with the Trustee 
funds in cash in U.S. Dollars, U.S. Government Obligations or a combination thereof in an 
amount sufficient to pay and discharge the entire Indebtedness on the Notes not theretofore deliv-
ered to the Trustee for cancellation, for principal of, premium, if any, and interest on the Notes to 
the date of deposit together with irrevocable instructions from the Issuer directing the Trustee to 
apply such funds to the payment thereof at maturity or redemption, as the case may be; 

(b) the Issuer and/or the Guarantors have paid all other sums payable under this In-
denture; and 

(c) the Issuer has delivered to the Trustee an Officer’s Certificate and an Opinion of 
Counsel stating that all conditions precedent under this Indenture relating to the satisfaction and 
discharge of this Indenture have been complied with. 

Subject to Sections 8.1(c) and 8.2, the Issuer at any time may terminate (i) all of its obli-
gations under the Notes and this Indenture (with respect to such Notes) and cure any then-existing Events 
of Default (“legal defeasance option”) or (ii) its obligations under Sections 3.2, 3.3, 3.4, 3.5, 3.6, 3.7, 3.8, 
3.9 and 3.10 and the operation of Section 4.1 (other than Sections 4.1(a)(i), (ii) and (vi)) and Sec-
tions 6.1(iii) (with respect to any Default under Sections 3.2, 3.3, 3.4, 3.5, 3.6, 3.7, 3.8, 3.9 and 3.10), 
6.1(iv), 6.1(v) (with respect to Significant Subsidiaries of the Issuer only), 6.1(vi) (with respect to Signifi-
cant Subsidiaries of the Issuer only) and 6.1(vii) (“covenant defeasance option”).  The Issuer may exer-
cise its legal defeasance option notwithstanding its prior exercise of its covenant defeasance option.  In 
the event that the Issuer terminates all of its obligations under the Notes and this Indenture (with respect 
to such Notes) by exercising its legal defeasance option or its covenant defeasance option, the obligations 
of each Guarantor under its Guarantee of such Notes shall be terminated simultaneously with the termina-
tion of such obligations. 

If the Issuer exercises its legal defeasance option, payment of the Notes so defeased may 
not be accelerated because of an Event of Default.  If the Issuer exercises its covenant defeasance option, 
payment of the Notes so defeased may not be accelerated because of an Event of Default specified in Sec-
tion 6.1(iii) (with respect to any Default by the Issuer or any of its Restricted Subsidiaries with any of its 
obligations under Article III other than Sections 3.1, 3.11, 3.15), 6.1(iv), 6.1(v) (with respect to Signifi-
cant Subsidiaries of the Issuer only), 6.1(vi) (with respect to Significant Subsidiaries of the Issuer only), 
6.1(vii) (with respect to Significant Subsidiaries of the Issuer only) and 6.1(viii). 
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Upon satisfaction of the conditions set forth herein and upon request of the Issuer, the 

Trustee shall acknowledge in writing the discharge of those obligations that the Issuer terminates. 

(d) Notwithstanding clauses (a) and (b) above, the Issuer’s obligations in Sections 
2.3, 2.4, 2.5, 2.6, 2.7, 2.8, 7.6, 7.7 and in this Article 8 shall survive until the Notes have been paid in full.  
Thereafter, the Issuer’s obligations in Sections 7.6, 8.5 and 8.6 shall survive such satisfaction and dis-
charge. 

SECTION 8.2. Conditions to Defeasance.   

(a) The Issuer may exercise its legal defeasance option or its covenant defeasance 
option only if: 

(i) the Issuer irrevocably deposits in trust with the Trustee cash in U.S. Dollars, U.S. 
Government Obligations or a combination thereof in an amount sufficient or U.S. Government 
Obligations, the principal of and the interest on which will be sufficient, or a combination thereof 
sufficient, to pay the principal of, and premium (if any) and interest on the applicable Notes when 
due at maturity or redemption, as the case may be; 

(ii) the Issuer delivers to the Trustee a certificate from a nationally recognized firm 
of independent accountants expressing their opinion that the payments of principal and interest 
when due and without reinvestment on the deposited U.S. Government Obligations plus any de-
posited money without investment will provide cash at such times and in such amounts as will be 
sufficient to pay principal, premium, if any, and interest when due on all the Notes to maturity or 
redemption, as the case may be; 

(iii) 91 days pass after the deposit is made and during the 91-day period no Default 
specified in Section 6.1(v) or (vi) with respect to the Issuer occurs which is continuing at the end 
of the period; 

(iv) the deposit does not constitute a default under any other agreement binding on 
the Issuer; 

(v) the Issuer delivers to the Trustee an Opinion of Counsel to the effect that the trust 
resulting from the deposit does not constitute, or is qualified as, a regulated investment Issuer un-
der the Investment Issuer Act of 1940; 

(vi) in the case of the legal defeasance option, the Issuer shall have delivered to the 
Trustee an Opinion of Counsel stating that (1) the Issuer has received from, or there has been 
published by, the Internal Revenue Service a ruling, or (2) since the date of this Indenture there 
has been a change in the applicable Federal income tax law, in either case to the effect that, and 
based thereon such Opinion of Counsel shall confirm that, the Holders will not recognize income, 
gain or loss for Federal income tax purposes as a result of such deposit and defeasance and will 
be subject to Federal income tax on the same amounts, in the same manner and at the same times 
as would have been the case if such deposit and defeasance had not occurred; 

(vii) in the case of the covenant defeasance option, the Issuer shall have delivered to 
the Trustee an Opinion of Counsel to the effect that the Holders will not recognize income, gain 
or loss for Federal income tax purposes as a result of such deposit and defeasance and will be 
subject to Federal income tax on the same amounts, in the same manner and at the same times as 
would have been the case if such deposit and defeasance had not occurred; and 
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(viii) the Issuer delivers to the Trustee an Officer’s Certificate and an Opinion of 

Counsel, each stating that all conditions precedent to the defeasance and discharge of the Notes to 
be so defeased and discharged as contemplated by this Article VIII have been complied with. 

Before or after a deposit, the Issuer may make arrangements satisfactory to the Trustee 
for the redemption of such Notes at a future date in accordance with Article V. 

Notwithstanding the foregoing, the Opinion of Counsel required by the clause (vi) above 
need not be delivered if all Notes not theretofore delivered to the Trustee for cancellation (x) have be-
come due and payable or (y) will become due and payable at their Stated Maturity within one year under 
arrangements satisfactory to the Trustee for the giving of notice of redemption by the Trustee in the name, 
and at the expense, of the Issuer. 

SECTION 8.3. Application of Trust Money.  The Trustee shall hold in trust money or 
U.S. Government Obligations deposited with it pursuant to this Article VIII.  It shall apply the deposited 
money and the money from U.S. Government Obligations through the Paying Agent and in accordance 
with this Indenture to the payment of principal of and interest on the Notes. 

SECTION 8.4. Repayment to Issuer.  Anything herein to the contrary notwithstand-
ing, the Trustee shall deliver or pay to the Issuer from time to time upon Company Order any money or 
U.S. Government Obligations held by it as provided in this Article VIII which, in the opinion of a nation-
ally recognized firm of independent public accountants expressed in a written certification thereof deliv-
ered to the Trustee, are in excess of the amount thereof which would then be required to be deposited to 
effect legal defeasance or covenant defeasance, as applicable, provided that the Trustee shall not be re-
quired to liquidate any U.S. Government Obligations in order to comply with the provisions of this Sec-
tion 8.4. 

Subject to any applicable abandoned property law, the Trustee and the Paying Agent shall 
pay to the Issuer upon written request any money held by them for the payment of principal of or interest 
on the Notes that remains unclaimed for two years, and, thereafter, Holders entitled to the money must 
look to the Issuer for payment as general creditors. 

SECTION 8.5. Indemnity for U.S. Government Obligations.  The Issuer shall pay 
and shall indemnify the Trustee against any tax, fee or other charge imposed on or assessed against depos-
ited U.S. Government Obligations or the principal and interest received on such U.S. Government Obliga-
tions. 

SECTION 8.6. Reinstatement.  If the Trustee or Paying Agent is unable to apply any 
money or U.S. Government Obligations in accordance with this Article VIII by reason of any legal pro-
ceeding or by reason of any order or judgment of any court or governmental authority enjoining, restrain-
ing or otherwise prohibiting such application, the obligations of the Issuer and each Guarantor under this 
Indenture, the Notes and the Guarantees shall be revived and reinstated as though no deposit had occurred 
pursuant to this Article VIII until such time as the Trustee or Paying Agent is permitted to apply all such 
money or U.S. Government Obligations in accordance with this Article VIII; provided, however, that, if 
the Issuer or the Guarantors has made any payment of interest on or principal of any Notes because of the 
reinstatement of its obligations, the Issuer or any Guarantor, as the case may be, shall be subrogated to the 
rights of the Holders of such Notes to receive such payment from the money or U.S. Government Obliga-
tions held by the Trustee or Paying Agent. 
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ARTICLE IX 

 
Amendments 

SECTION 9.1. Without Consent of Holders.  Notwithstanding Section 9.2 hereof, 
this Indenture, the Notes and Guarantees may be amended by the Issuer and the Trustee without notice to 
or consent of any Holder:   

(i) to cure any ambiguity, omission, mistake, defect or inconsistency; 

(ii) to conform the text of this Indenture, the Guarantees or the Notes to the “De-
scription of Notes” in the Offering Memorandum; 

(iii) to provide for the assumption by a successor corporation, partnership or limited 
liability company of the obligations of the Issuer under this Indenture and the Notes; 

(iv) to provide for uncertificated Notes in addition to or in place of certificated Secu-
rities; provided, however, that the uncertificated Notes are issued in registered form for purposes 
of Section 163(f) of the Code or in a manner such that the uncertificated Notes are described in 
Section 163(f)(2)(B) of the Code; 

(v) to add or release Guarantees with respect to the Notes in accordance with the 
terms of this Indenture; 

(vi) to secure the Notes; 

(vii) to add to the covenants of the Issuer for the benefit of the Holders or to surrender 
any right or power herein conferred upon the Issuer; 

(viii) to make any change that does not adversely affect the rights of any Holder in any 
material respect; 

(ix) to comply with any requirement of the SEC in connection with the qualification 
of this Indenture under the TIA;  

(x) to provide for the issuance of Additional Notes to the extent permitted by Section 
3.3 as in effect prior to such amendment, which shall have terms substantially identical in all ma-
terial respects to the Initial Notes, and which shall be treated, together with any outstanding Initial 
Notes, as a single issue of securities; or 

(xi) to evidence and provide for the acceptance of appointment by a successor Trus-
tee, provided that the successor Trustee is otherwise qualified and eligible to act as such under the 
terms of this Indenture. 

SECTION 9.2. With Consent of Holders. 

(a) This Indenture, the Notes and the Guarantees may be amended or supplemented 
with the consent of the Holders of at least a majority in aggregate principal amount of the Notes then out-
standing (including, without limitation, consents obtained in connection with a purchase of, or tender of-
fer or exchange offer for, Notes) and any existing or past default or compliance with any provisions of 
such documents may be waived with the consent of the Holders of a majority in principal amount of the 
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Notes then outstanding (including, without limitation, consents obtained in connection with a purchase of, 
or tender offer or exchange offer for, Notes).  However, without the consent of each Holder of an out-
standing note affected, no amendment may (with respect to any notes held by a non-consenting Holder): 

(i) reduce the percentage of the aggregate principal amount of Notes whose Holders 
must consent to an amendment; 

(ii) reduce the rate of or extend the time for payment of interest on any Note; 

(iii) reduce the principal of or change the Stated Maturity of any Note; 

(iv) reduce the premium payable upon the redemption of any Note or change the time 
at which any Note may be redeemed as described under Section 5.1; 

(v) make any Note payable in money other than that stated in such Note; 

(vi) impair the right of any Holder to receive payment of principal of, premium, if 
any, and interest on such Holder’s Notes on or after the due dates therefor or to institute suit for 
the enforcement of any payment on or with respect to such Holder’s Notes; 

(vii) make any change in the amendment provisions that require each Holder’s con-
sent or in the waiver provisions; 

(viii) make the Notes or any Guarantee subordinated in right of payment to any other 
obligations; or 

(ix) modify the Guarantees in any manner adverse to the Holders. 

(b) It shall not be necessary for the consent of the Holders under this Section to ap-
prove the particular form of any proposed amendment, but it shall be sufficient if such consent approves 
the substance thereof. 

(c) After an amendment under this Section 9.2 becomes effective, the Issuer shall (or 
shall cause the Trustee, at the expense of and at the request of the Issuer, to) mail to the Holders of Notes 
affected thereby a notice briefly describing such amendment.  The failure of the Issuer to mail such no-
tice, or any defect therein, shall not in any way impair or affect the validity of an amendment under this 
Section 9.2. 

SECTION 9.3. Effect of Consents and Waivers.  A consent to an amendment or a 
waiver by a Holder of a Note shall bind the Holder and every subsequent Holder of that Note or portion of 
the Note that evidences the same debt as the consenting Holder’s Note, even if notation of the consent or 
waiver is not made on the Note.  After an amendment or waiver becomes effective, it shall bind every 
Holder unless it makes a change described in clauses (i) through (x) of Section 9.2(a), in which case the 
amendment or waiver or other action shall bind each Holder who has consented to it and every subse-
quent Holder that evidences the same debt as the consenting Holder’s Notes.  An amendment or waiver 
made pursuant to Section 9.2 shall become effective upon receipt by the Trustee of the requisite number 
of written consents. 

The Issuer may, but shall not be obligated to, fix a record date for the purpose of deter-
mining the Holders entitled to give their consent or take any other action described above or required or 
permitted to be taken pursuant to this Indenture.  If a record date is fixed, then notwithstanding the imme-
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diately preceding paragraph, those Persons who were Holders at such record date (or their duly designated 
proxies), and only those Persons, shall be entitled to give such consent or to take any such action, whether 
or not such Persons continue to be Holders after such record date. 

SECTION 9.4. Notation on or Exchange of Notes.  If an amendment changes the 
terms of a Note, the Trustee may require the Holder of the Note to deliver it to the Trustee.  The Trustee 
may place an appropriate notation on the Note regarding the changed terms and return it to the Holder.  
Alternatively, if the Issuer or the Trustee so determines, the Issuer in exchange for the Note shall issue 
and the Trustee shall authenticate a new Note that reflects the changed terms.  Failure to make the appro-
priate notation or to issue a new Note shall not affect the validity of such amendment. 

SECTION 9.5. Trustee To Sign Amendments.  The Trustee shall sign any amend-
ment, supplement or waiver authorized pursuant to this Article IX if the amendment, supplement or 
waiver does not, in the sole determination of the Trustee, adversely affect the rights, duties, liabilities or 
immunities of the Trustee.  If it does, the Trustee may but need not sign it.  In signing any amendment, 
supplement or waiver pursuant to this Article IX, the Trustee shall be entitled to receive, and (subject to 
Sections 7.1 and 7.2) shall be fully protected in relying upon, an Officer’s Certificate and an Opinion of 
Counsel stating that such amendment, supplement or waiver is authorized or permitted by or complies 
with this Indenture, that all conditions precedent to such amendment required by this Indenture have been 
complied with and that such amendment, supplement or waiver is the legal, valid and binding obligation 
of the Issuer, enforceable against the Issuer in accordance with its terms, subject to customary exceptions. 

SECTION 9.6. Compliance with Trust Indenture Act.  Every amendment to this In-
denture and the Notes shall be set forth in an amended or supplemental indenture that complies with the 
TIA as then in effect. 

ARTICLE X 
 

Guarantees 

SECTION 10.1. Guarantees.   

(a) Subject to the provisions of this Article X, each Guarantor hereby jointly and 
severally, unconditionally and irrevocably guarantees, as guarantor and not as a surety, with each other 
Guarantor, to each Holder of the Notes, to the extent lawful, and the Trustee the full and punctual pay-
ment when due, whether at maturity, by acceleration, by redemption or otherwise, of the principal of, 
premium, if any, and interest on the Notes and all other obligations of the Issuer under this Indenture and 
the Notes (including, without limitation, interest accruing after the filing of any petition in bankruptcy, or 
the commencement of any insolvency, reorganization or like proceeding, relating to the Issuer or any 
Guarantor whether or not a claim for post-filing or post-petition interest is allowed in such proceeding and 
the obligations under Section 7.6) (all the foregoing being hereinafter collectively called the “Guarantor 
Obligations”).  Each Guarantor agrees (to the extent lawful) that the Guarantor Obligations may be ex-
tended or renewed, in whole or in part, without notice or further assent from it, and that it shall remain 
bound under this Article X notwithstanding any extension or renewal of any Guarantor Obligation. 

(b) Each Guarantor waives (to the extent lawful) presentation to, demand of, pay-
ment from and protest to the Issuer of any of the Guarantor Obligations and also waives (to the extent 
lawful) notice of protest for nonpayment.  Each Guarantor waives (to the extent lawful) notice of any de-
fault under the Notes or the Guarantor Obligations. 
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(c) Each Guarantor further agrees that its Guarantee herein constitutes a Guarantee 

of payment when due (and not a Guarantee of collection) and waives any right to require that any resort 
be had by any Holder to any security held for payment of the Guarantor Obligations. 

(d) Except as set forth in Section 10.2 and Article VIII, the obligations of each Guar-
antor hereunder shall not be subject to any reduction, limitation, impairment or termination for any reason 
(other than payment of the Guarantor Obligations in full), including any claim of waiver, release, surren-
der, alteration or compromise, and shall not (to the extent lawful) be subject to any defense of setoff, 
counterclaim, recoupment or termination whatsoever or by reason of the invalidity, illegality or unen-
forceability of the Guarantor Obligations or otherwise.  Without limiting the generality of the foregoing, 
the obligations of each Guarantor herein shall not (to the extent lawful) be discharged or impaired or oth-
erwise affected by (a) the failure of any Holder to assert any claim or demand or to enforce any right or 
remedy against the Issuer or any other person under this Indenture, the Notes or any other agreement or 
otherwise; (b) any extension or renewal of any thereof; (c) any rescission, waiver, amendment or modifi-
cation of any of the terms or provisions of this Indenture, the Notes or any other agreement; (d) the re-
lease of any security held by any Holder for the Guarantor Obligations or any of them; (e) the failure of 
any Holder to exercise any right or remedy against any other Guarantor; (f) any change in the ownership 
of the Issuer; (g) any default, failure or delay, willful or otherwise, in the performance of the Guarantor 
Obligations; or (h) any other act or thing or omission or delay to do any other act or thing which may or 
might in any manner or to any extent vary the risk of any Guarantor or would otherwise operate as a dis-
charge of such Guarantor as a matter of law or equity. 

(e) Each Guarantor agrees that its Guarantee herein shall remain in full force and ef-
fect until payment in full of all the Guarantor Obligations or such Guarantor is released from its Guaran-
tee in compliance with Section 4.1, Section 10.2 and Article VIII.  Each Guarantor further agrees that its 
Guarantee herein shall continue to be effective or be reinstated, as the case may be, if at any time pay-
ment, or any part thereof, of principal of, premium, if any, or interest on any of the Guarantor Obligations 
is rescinded or must otherwise be restored by any Holder upon the bankruptcy or reorganization of the 
Issuer or otherwise. 

(f) In furtherance of the foregoing and not in limitation of any other right which any 
Holder has at law or in equity against any Guarantor by virtue hereof, upon the failure of the Issuer to pay 
any of the Guarantor Obligations when and as the same shall become due, whether at maturity, by accel-
eration, by redemption or otherwise, each Guarantor hereby promises to and shall, upon receipt of written 
demand by the Trustee, forthwith pay, or cause to be paid, in cash, to the Trustee or the Trustee on behalf 
of the Holders an amount equal to the sum of (i) the unpaid amount of such Guarantor Obligations then 
due and owing and (ii) accrued and unpaid interest on such Guarantor Obligations then due and owing 
(but only to the extent not prohibited by law) (including interest accruing after the filing of any petition in 
bankruptcy or the commencement of any insolvency, reorganization or like proceeding relating to the Is-
suer or any Guarantor whether or not a claim for post-filing or post-petition interest is allowed in such 
proceeding). 

(g) Each Guarantor further agrees that, as between such Guarantor, on the one hand, 
and the Holders, on the other hand, (x) the maturity of the Guarantor Obligations guaranteed hereby may 
be accelerated as provided in this Indenture for the purposes of its Guarantee herein, notwithstanding any 
stay, injunction or other prohibition preventing such acceleration in respect of the Guarantor Obligations 
guaranteed hereby and (y) in the event of any such declaration of acceleration of such Guarantor Obliga-
tions, such Guarantor Obligations (whether or not due and payable) shall forthwith become due and pay-
able by the Guarantor for the purposes of this Guarantee. 
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(h) Each Guarantor also agrees to pay any and all reasonable costs and expenses (in-

cluding reasonable attorneys’ fees) incurred by the Trustee or the Holders in enforcing any rights under 
this Section. 

(i) Neither the Issuer nor the Guarantors shall be required to make a notation on the 
Notes to reflect any Guarantee or any release, termination or discharge thereof and any such notation shall 
not be a condition to the validity of any Guarantee. 

SECTION 10.2. Limitation on Liability; Termination, Release and Discharge. 

(a) Any term or provision of this Indenture to the contrary notwithstanding, the obli-
gations of each Guarantor hereunder shall be limited to the maximum amount as shall, after giving effect 
to all other contingent and fixed liabilities of such Guarantor and after giving effect to any collections 
from or payments made by or on behalf of any other Guarantor in respect of the obligations of such other 
Guarantor under its Guarantee or pursuant to its contribution obligations under this Indenture, result in the 
obligations of such Guarantor under its Guarantee not constituting a fraudulent conveyance or fraudulent 
transfer under federal or state law and not otherwise being void or voidable under any similar laws affect-
ing the rights of creditors generally. 

(b) A Guarantee by a Guarantor shall be automatically and unconditionally released 
and discharged, and each Guarantor and its obligations under the Guarantee and this Indenture shall be 
released and discharged upon: 

(1) the sale, disposition or other transfer (including through merger or consolidation) 
of the Capital Stock (including any sale, disposition or other transfer following which the appli-
cable Guarantor is no longer a Restricted Subsidiary), or all or substantially all the assets, of the 
applicable Guarantor if such sale, disposition or other transfer is made in compliance with this In-
denture; 

(2) the Issuer designating such Guarantor to be an Unrestricted Subsidiary in accor-
dance with the provisions set forth in Section 3.4 and the definition of “Unrestricted Subsidiary;” 

(3) in the case of any Restricted Subsidiary that after the Issue Date is required to 
guarantee the notes pursuant to Section 3.11, the release or discharge of the guarantee by such 
Restricted Subsidiary of Indebtedness of the Issuer or any Restricted Subsidiary of the Issuer or 
such Restricted Subsidiary or the repayment of the Indebtedness or Disqualified Stock, in each 
case, which resulted in the obligation to guarantee the notes, except if a release or discharge is by 
or as a result of payment under such other guarantee; 

(4) the Issuer’s exercise of its legal defeasance option or covenant defeasance option 
as described under Article VIII or if the Issuer’s obligations under this Indenture are discharged 
in accordance with the terms of this Indenture; or 

(5) the release or discharge of the guarantee by such Guarantor of the obligations 
under the Credit Agreement, except a discharge or release by or as a result of payment under such 
guarantee. 

(c) If any Guarantor is released from its Guarantee, any of its Subsidiaries that are 
Guarantors will be released from their Guarantees, if any. 
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(d) In the case of this Section 10.2(b), the Issuer shall deliver to the Trustee an Offi-

cer’s Certificate and an Opinion of Counsel, each stating that all conditions precedent provided for in this 
Indenture relating to such transaction have been complied with. 

(e) The release of a Guarantor from its Guarantee and its obligations under this In-
denture in accordance with the provisions of this Section 10.2 shall not preclude the future applications of 
Section 3.11 to such Person. 

SECTION 10.3. Right of Contribution.  Each Guarantor hereby agrees that to the ex-
tent that any such Guarantor shall have paid more than its proportionate share of any payment made on 
the obligations under its Guarantee, such Guarantor shall be entitled to seek and receive contribution from 
and against the Issuer or any other Guarantor who has not paid its proportionate share of such payment.  
The provisions of this Section 10.3 shall in no respect limit the obligations and liabilities of each Guaran-
tor to the Trustee and the Holders and each Guarantor shall remain liable to the Trustee and the Holders 
for the full amount guaranteed by such Guarantor hereunder. 

SECTION 10.4. No Subrogation.  Notwithstanding any payment or payments made by 
each Guarantor hereunder, no Guarantor shall be entitled to be subrogated to any of the rights of the Trus-
tee or any Holder against the Issuer or any other Guarantor or any collateral security or guarantee or right 
of offset held by the Trustee or any Holder for the payment of the Guarantor Obligations, nor shall any 
Guarantor seek or be entitled to seek any contribution or reimbursement from the Issuer or any other 
Guarantor in respect of payments made by such Guarantor hereunder, until all amounts owing to the Trus-
tee and the Holders by the Issuer on account of the Guarantor Obligations are paid in full.  If any amount 
shall be paid to any Guarantor on account of such subrogation rights at any time when all of the Guaran-
tor Obligations shall not have been paid in full, such amount shall be held by such Guarantor in trust for 
the Trustee and the Holders, segregated from other funds of such Guarantor, and shall, forthwith upon 
receipt by such Guarantor, be turned over to the Trustee in the exact form received by such Guarantor 
(duly indorsed by such Guarantor to the Trustee, if required), to be applied against the Guarantor Obliga-
tions. 

SECTION 10.5. Limitations on Merger.  A Guarantor will not, and the Issuer will not 
permit any Guarantor to, consolidate or merge with or into or wind up into (whether or not such Guaran-
tor is the surviving corporation), or sell, assign, transfer, lease, convey or otherwise dispose of all or sub-
stantially all of its properties or assets in one or more related transactions to, any Person (other than the 
Merger) unless: 

(1) either (a) such Guarantor is the surviving Person or the Person formed by or sur-
viving any such consolidation or merger (if other than such Guarantor) or to which such sale, as-
signment, transfer, lease, conveyance or other disposition will have been made is a corporation, 
partnership or limited liability company organized or existing under the laws of the United States, 
any state thereof, the District of Columbia or any territory thereof (such Guarantor or such Per-
son, as the case may be, being herein called the “Successor Guarantor”) and the Successor Guar-
antor (if other than such Guarantor) expressly assumes all the obligations of such Guarantor under 
this Indenture and such Guarantor’s Guarantee pursuant to a supplemental indenture or other 
documents or instruments in form reasonably satisfactory to the Trustee or (b) such sale or dispo-
sition or consolidation or merger is not in violation of Section 3.7;  

(2) immediately after giving effect to such transaction (and treating any Indebtedness 
that becomes an obligation of the Successor Guarantor or any of its Subsidiaries as a result of 
such transaction as having been Incurred by the Successor Guarantor or such Subsidiary at the 
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time of such transaction) no Default or Event of Default shall have occurred and be continuing; 
and  

(3) the Successor Guarantor (if other than such Guarantor) shall have delivered or 
caused to be delivered to the Trustee an Officer’s Certificate and an Opinion of Counsel, each 
stating that such consolidation, merger or transfer and such supplemental indenture (if any) com-
ply with this Indenture. 

The Successor Guarantor will succeed to, and be substituted for, such Guarantor under 
this Indenture and such Guarantor’s Guarantee, and such Guarantor will automatically be released and 
discharged from its obligations under this Indenture and such Guarantor’s Guarantee. Notwithstanding the 
foregoing, (1) a Guarantor may merge or consolidate with an Affiliate incorporated or organized solely 
for the purpose of reincorporating or reorganizing such Guarantor in another state of the United States, 
the District of Columbia or any territory of the United States, so long as the amount of Indebtedness of 
the Guarantor is not increased thereby, (2) a Guarantor may merge or consolidate with another Guarantor 
or the Issuer and (3) a Guarantor may convert into a corporation, partnership, limited partnership, limited 
liability corporation or trust organized or existing under the laws of the jurisdiction of organization of 
such Guarantor. 

ARTICLE XI 
 

INTENTIONALLY OMITTED 

ARTICLE XII 
 

Miscellaneous 

SECTION 12.1. Notices.  Notices given by publication shall be deemed given on the 
first date on which publication is made, and notices given by first-class mail, postage prepaid, shall be 
deemed given five calendar days after mailing.  Any notice or communication shall be in writing and de-
livered in person, by facsimile or mailed by first-class mail addressed as follows: 

if to the Issuer or any Guarantor: 
 
Alphabet Holding Company, Inc. 
520 Madison Avenue 
New York, NY  10022 
Facsimile:  (212) 381-8019 
Attention:  Elliot Wagner 

NBTY, Inc. 
2100 Smithtown Avenue 
Ronkonkoma, NY  11779 
Facsimile:  (631) 218-7341 
Attention:  Irene B. Fisher, Esq. 
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if to the Trustee: 
 
The Bank of New York Mellon 
101 Barclay Street, Floor 8W 
New York, NY  10286 
Facsimile:  (212) 815-5704   
Attention:  Corporate Trust Administration 

The Issuer or the Trustee by notice to the other may designate additional or different ad-
dresses for subsequent notices or communications. 

Any notice or communication mailed to a Holder shall be mailed to the Holder at the 
Holder’s address as it appears on the registration books of the Registrar and shall be sufficiently given if 
so mailed within the time prescribed.  Any notice or communication shall also be so mailed or delivered 
to any Person described in TIA § 313(c), to the extent required by the TIA. 

Failure to mail a notice or communication to a Holder or any defect in it shall not affect 
its sufficiency with respect to other Holders.  If a notice or communication is mailed in the manner pro-
vided above, it is duly given, whether or not the addressee receives it. 

The Trustee agrees to accept and act upon instructions or directions pursuant to this In-
denture sent by unsecured e-mail, facsimile transmission or other similar unsecured electronic methods.  
If the party elects to give the Trustee e-mail or facsimile instructions (or instructions by a similar elec-
tronic method) and the Trustee in its discretion elects to act upon such instructions, the Trustee’s under-
standing of such instructions shall be deemed controlling.  The Trustee shall not be liable for any losses, 
costs or expenses arising directly or indirectly from the Trustee’s reliance upon and compliance with such 
instructions notwithstanding such instructions conflict or are inconsistent with a subsequent written in-
struction.  The party providing electronic instructions agrees to assume all risks arising out of the use of 
such electronic methods to submit instructions and directions to the Trustee, including without limitation 
the risk of the Trustee acting on unauthorized instructions, and the risk or interception and misuse by third 
parties. 

SECTION 12.2. Certificate and Opinion as to Conditions Precedent.  Upon any re-
quest or application by the Issuer to the Trustee to take or refrain from taking any action under this Inden-
ture (except in connection with the original issuance of Notes on the date hereof), the Issuer shall furnish 
to the Trustee: 

(i) an Officer’s Certificate in form reasonably satisfactory to the Trustee stating that, 
in the opinion of the signers, all conditions precedent, if any, provided for in this Indenture relat-
ing to the proposed action have been complied with; 

(ii) an Opinion of Counsel in form reasonably satisfactory to the Trustee stating that, 
in the opinion of such counsel, all such conditions precedent have been complied with; and 

(iii) if required by the TIA, an Independent Certificate from a firm of certified public 
accountants meeting the applicable requirements therein. 

SECTION 12.3. Statements Required in Certificate or Opinion.  Each certificate or 
opinion with respect to compliance with a covenant or condition provided for in this Indenture (other than 
a certificate provided pursuant to TIA § 314(a)(4)) shall comply with the provisions of TIA § 314(e) and 
also shall include: 
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(i) a statement that the individual making such certificate or opinion has read such 

covenant or condition; 

(ii) a brief statement as to the nature and scope of the examination or investigation 
upon which the statements or opinions contained in such certificate or opinion are based; 

(iii) a statement that, in the opinion of such individual, he has made such examination 
or investigation as is necessary to enable him to express an informed opinion as to whether or not 
such covenant or condition has been complied with; and 

(iv) a statement as to whether or not, in the opinion of such individual, such covenant 
or condition has been complied with. 

In giving such Opinion of Counsel, counsel may rely as to factual matters on an Officer’s 
Certificate or on certificates of public officials. 

SECTION 12.4. [Reserved].   

SECTION 12.5. Rules by Trustee, Paying Agent and Registrar.  The Trustee may 
make reasonable rules for action by, or a meeting of, Holders.  The Registrar and the Paying Agent may 
make reasonable rules for their functions. 

SECTION 12.6. Days Other than Business Days.  If a payment date is not a Business 
Day, payment shall be made on the next succeeding day that is a Business Day, and no interest shall ac-
crue for the intervening period.  If a regular Record Date is not a Business Day, the Record Date shall not 
be affected. 

SECTION 12.7. Governing Law.  This Indenture, the Notes and the Guarantees shall 
be governed by, and construed in accordance with, the laws of the State of New York. 

SECTION 12.8. Waiver of Jury Trial.  EACH OF THE ISSUER, THE GUARAN-
TORS AND THE TRUSTEE HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT 
PERMITTED BY APPLICABLE LAW, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LE-
GAL PROCEEDING ARISING OUT OF OR RELATING TO THIS INDENTURE, THE NOTES OR 
THE TRANSACTIONS CONTEMPLATED HEREBY. 

SECTION 12.9. No Recourse Against Others.  An incorporator, director, officer, em-
ployee, stockholder or controlling person, as such, of the Issuer or any Guarantor shall not have any liabil-
ity for any obligations of the Issuer or any Guarantor under the Notes, the Guarantees or this Indenture or 
for any claim based on, in respect of or by reason of such obligations or their creation.  By accepting a 
Note, each Holder shall waive and release all such liability.  The waiver and release shall be part of the 
consideration for the issue of the Notes. 

SECTION 12.10. Successors.  All agreements of the Issuer and each Guarantor in this 
Indenture and the Notes shall bind their respective successors.  All agreements of the Trustee in this In-
denture shall bind its successors. 

SECTION 12.11. Multiple Originals.  The parties may sign any number of copies of 
this Indenture.  Each signed copy shall be an original, but all of them together represent the same agree-
ment.  One signed copy is enough to prove this Indenture. 
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SECTION 12.12. Variable Provisions.  The Issuer initially appoints the Trustee as Pay-

ing Agent and Registrar and custodian with respect to any Global Notes. 

SECTION 12.13. Table of Contents; Headings.  The table of contents, cross-reference 
sheet and headings of the Articles and Sections of this Indenture have been inserted for convenience of 
reference only, are not intended to be considered a part hereof and shall not modify or restrict any of the 
terms or provisions hereof. 

SECTION 12.14. Force Majeure.  In no event shall the Trustee be responsible or liable 
for any failure or delay in the performance of its obligations hereunder arising out of or caused by, di-
rectly or indirectly, forces beyond its control, including, without limitation, strikes, work stoppages, acci-
dents, acts of war or terrorism, civil or military disturbances, nuclear or natural catastrophes or acts of 
God, and interruptions, loss or malfunctions of utilities, communications or computer (software and 
hardware) services; it being understood that the Trustee shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as practicable under the 
circumstances. 

SECTION 12.15. USA Patriot Act.  The parties hereto acknowledge that in accordance 
with Section 326 of the USA Patriot Act the Trustee and the Trust Officers, like all financial institutions 
and in order to help fight the funding of terrorism and money laundering, are required to obtain, verify, 
and record information that identifies each person or legal entity that establishes a relationship or opens 
an account.  The parties to this agreement agree that they shall provide the Trustee and the Trust Officers 
with such information as they may request in order to satisfy the requirements of the USA Patriot Act. 

SECTION 12.16. Trust Indenture Act Controls.  If any provision hereof limits, qualifies 
or conflicts with the duties imposed by TIA § 318(c), the imposed duties shall control. 

SECTION 12.17. Communication by Holders of Notes with Other Holders of Notes.  
Holders of the Notes may communicate pursuant to TIA § 312(b) with other Holders of Notes with re-
spect to their rights under this Indenture or the Notes.  The Issuer, the Trustee, the Registrar and anyone 
else shall have the protection of TIA § 312(c). 

[Signature Pages Follow] 
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[Signature Page to Indenture] 

IN WITNESS WHEREOF, the parties have caused this Indenture to be duly executed as 
of the date first written above. 

ALPHABET MERGER SUB, INC. 

By:    
 Name:  
 Title:  

NBTY, INC. 

By:    
 Name:  
 Title:  



 

5100 NEW HORIZONS BOULEVARD, LLC 
AMERICAN HEALTH, INC. 
ARCO PHARMACEUTICALS, INC. 
DE TUINEN LTD. 
FOOD SYSTEMS, INC. 
GOOD ‘N NATURAL MANUFACTURING CORP. 
HEALTHWATCHERS (DE), INC. 
HOLLAND & BARRETT, LTD. 
MET-RX NUTRITION, INC. 
MET-RX SUBSTRATE TECHNOLOGY, INC. 
MET-RX USA, INC. 
NABARCO ADVERTISING ASSOCIATES, INC. 
NATURE’S BOUNTY INC. 
NATURE’S BOUNTY, INC. 
NATURE’S BOUNTY MANUFACTURING CORP. 
NATURESMART, LLC 
NBTY CHINA, INC. 
NBTY CHINA HOLDINGS, INC. 
NBTY DISTRIBUTION, INC. 
NBTY FLIGHT SERVICES, LLC 
NBTY GLOBAL, INC. 
NBTY TRANSPORTATION, INC. 
NBTY UKRAINE, INC. 
NBTY UKRAINE 1, LLC 
NBTY UKRAINE 2, LLC 
NUTRITION HEADQUARTERS (DE), INC. 
PRECISION ENGINEERED LIMITED (USA) 
PURITAN’S PRIDE, INC. 
PURITAN’S PRIDE OF JAPAN, INC. 
PURITAN’S PRIDE RETAIL STORES, INC. 
REXALL, INC. 
REXALL SUNDOWN, INC. 
RICHARDSON LABS, INC. 
SOLGAR HOLDINGS, INC. 
SOLGAR MEXICO HOLDINGS, LLC 
THE NON-IRRADIATED HERBAL MANUFAC-
TURERS GROUP, LLC 
VITAMIN WORLD CHINA, INC. 
VITAMIN WORLD OF GUAM LLC 
VITAMIN WORLD ONLINE, INC. 
VITAMIN WORLD OUTLET STORES, INC. 
WORLDWIDE SPORT NUTRITIONAL SUPPLE-
MENTS, INC. 
 
By: ______________________________ 
Name:  Harvey Kamil 
Title:  President and Treasurer 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Vice President and Secretary 
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NBTY ACQUISITION, LLC 
NBTY LENDCO, LLC 
 
By: ______________________________ 
Name:  Harvey Kamil 
Title:  President 
 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Secretary 
 
 
 
NBTY MANUFACTURING, LLC 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Secretary 
 
 
By: ______________________________ 
Name:  Joseph Looney 
Title:  Treasurer 
 
 
 
SOLGAR, INC. 
THE ESTER C COMPANY 
 
By: ______________________________ 
Name:  Harvey Kamil 
Title:  President and Chief Financial Officer 
 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Vice President and Secretary 
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ARTHRITIS RESEARCH CORP. 
DIABETES AMERICAN RESEARCH CORP. 
NBTY GLOBAL DISTRIBUTION, INC. 
UNITED STATES NUTRITION, INC. 
VITAMIN WORLD, INC. 
 
By: ______________________________ 
Name:  Harvey Kamil 
Title:  Treasurer 
 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Vice President and Secretary 
 
 
 
NBTY CAH COMPANY 
NBTY CAM COMPANY 
NBTY PAH, LLC 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Secretary 
 
 
By: ______________________________ 
Name:  Joseph Looney 
Title:  President and Treasurer 
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THE BANK OF NEW YORK MELLON, as Trustee 

By:    
 Name:  
 Title:  



 
EXHIBIT A 

[FORM OF FACE OF NOTE] 
 

Global Note Legend, if applicable 
Private Placement Legend, if applicable 

Temporary Regulation S Legend, if applicable 
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No. [___] Principal Amount $[______________], 
 as revised by the Schedule of Increases 
 or Decreases in the Global Note attached hereto 

CUSIP NO. ____________ 

NBTY, INC. 
 

9% Senior Note due 2018 

NBTY, Inc., a Delaware corporation, promises to pay to [                                     ], or reg-
istered assigns, the initial principal amount set forth on the Schedule of Increases or Decreases in the 
Global Note attached hereto, as revised by the Schedule of Increases or Decreases in the Global Note at-
tached hereto, on October 1, 2018. 

Interest Payment Dates:  April 1 and October 1. 

Record Dates:  March 15 and September 15. 

Additional provisions of this Note are set forth on the other side of this Note. 
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NBTY, INC. 

By:    
 Name: 
 Title: 
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TRUSTEE’S CERTIFICATE OF 
AUTHENTICATION  
 
THE BANK OF NEW YORK MELLON 
 
as Trustee, certifies that this is one of the 
Notes referred to in the Indenture. 
 
 
By:   
 Authorized Signatory  Date: 
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[FORM OF REVERSE SIDE OF NOTE] 

 
9% Senior Note due 2018 

1. Interest 

NBTY, Inc., a Delaware corporation (such corporation, and its successors and assigns 
under the Indenture hereinafter referred to, being herein called the “Issuer”), promises to pay interest on 
the principal amount of this Note at the rate per annum shown above. 

The Issuer shall pay interest semiannually on April 1 and October 1 of each year, with the 
first interest payment to be made on April 1, 2011.1  Interest on the Notes shall accrue from the most re-
cent date to which interest has been paid on the Notes or, if no interest has been paid, from October 1, 
2010.2  The Issuer shall pay interest on overdue principal or premium, if any (plus interest on such inter-
est to the extent lawful), at the rate borne by the Notes to the extent lawful.  Interest shall be computed on 
the basis of a 360-day year of twelve 30-day months.  The Issuer shall pay interest on overdue principal at 
2% per annum in excess of the above rate and shall pay interest on overdue installments of interest at such 
higher rate to the extent lawful. 

2. Method of Payment 

By no later than 10:00 a.m. (New York City time) on the date on which any principal of, 
premium, if any, or interest on any Note is due and payable, the Issuer shall irrevocably deposit with the 
Trustee or the Paying Agent money sufficient to pay such principal, premium, if any, and/or interest.  The 
Issuer shall pay interest (except Defaulted Interest) to the Persons who are registered Holders of Notes at 
the close of business on the March 15 and September 15 next preceding the Interest Payment Date unless 
Notes are cancelled, repurchased or redeemed after the record date and before the Interest Payment Date.  
Holders must surrender Notes to a Paying Agent to collect principal payments.  The Issuer shall pay prin-
cipal, premium, if any, and interest in money of the United States that at the time of payment is legal ten-
der for payment of public and private debts.  Payments in respect of Notes represented by a Global Note 
(including principal, premium, if any, and interest) shall be made by the transfer of immediately available 
funds to the accounts specified by the Depositary.  The Issuer shall make all payments in respect of a De-
finitive Note (including principal, premium, if any, and interest) by mailing a check to the registered ad-
dress of each Holder thereof. 

3. Paying Agent and Registrar 

Initially, The Bank of New York Mellon, duly organized and existing under the laws of 
the United States of America and having a corporate trust office at [              ] (“Trustee”), shall act as 
Paying Agent and Registrar.  The Issuer may appoint and change any Paying Agent, Registrar or co-

  

 
1 With respect to the Initial Notes. 

2 With respect to the Initial Notes. 
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registrar without notice to any Holder.  The Issuer or any of its domestically incorporated Wholly-Owned 
Subsidiaries may act as Paying Agent, Registrar or co-registrar. 

4. Indenture 

The Issuer issued the Notes under an Indenture dated as of October 1, 2010 (as it may be 
amended or supplemented from time to time in accordance with the terms thereof, the “Indenture”), 
among the Issuer, the Guarantors and the Trustee.  The terms of the Notes include those stated in the In-
denture.  Capitalized terms used herein and not defined herein have the meanings ascribed thereto in the 
Indenture.  The Notes are subject to all such terms, and Holders are referred to the Indenture and the Se-
curities Act for a statement of those terms.  To the extent any provision of this Note conflicts with the ex-
press provisions of the Indenture, the provisions of the Indenture shall govern and be controlling. 

The Notes are senior unsecured obligations of the Issuer.  This Note is one of the 9% 
Senior Notes due 2018 referred to in the Indenture.  The Notes include (i) $650,000,000 aggregate princi-
pal amount of the Issuer’s 9% Senior Notes due 2018 issued under the Indenture on October 1, 2010 
(herein called “Initial Notes”), (ii) pursuant to the Exchange Offer, Exchange Notes from time to time for 
issue only in exchange for a like principal amount of Initial Notes and (iii) if and when issued, additional  
9% Senior Notes due 2018 of the Issuer that may be issued from time to time under the Indenture subse-
quent to October 1, 2010 (herein called “Additional Notes”).  The Indenture contains the terms and re-
strictions set forth in the Indenture or made a part of the Indenture pursuant to the requirements of the 
TIA.   

5. Guarantee 

To guarantee the due and punctual payment of the principal, premium, if any, and interest 
(including post-filing or post-petition interest) on the Notes and all other amounts payable by the Issuer 
under the Indenture and the Notes when and as the same shall be due and payable, whether at maturity, by 
acceleration or otherwise, according to the terms of the Notes and the Indenture, the Guarantors have un-
conditionally Guaranteed (and future guarantors shall unconditionally Guarantee), jointly and severally, 
such obligations on a senior unsecured basis. 

6. Intentionally Omitted 

7. Redemption 

(a) On and after October 1, 2014, the Issuer may redeem the Notes, at its option, in 
whole at any time or in part from time to time, upon not less than 30 nor more than 60 days’ prior notice 
mailed by first-class mail to each Holder’s registered address or otherwise in accordance with the proce-
dures of the DTC, at the following redemption prices (expressed as a percentage of principal amount), 
plus accrued and unpaid interest and Additional Interest, if any, to the redemption date (subject to the 
right of holders of record on the relevant record date to receive interest due on the relevant interest pay-
ment date), if redeemed during the 12-month period commencing on October 1 of the years set forth be-
low: 

Year Percentage  

2014................................................... 104.500% 
2015................................................... 102.250% 
2016 and thereafter ............................ 100.000% 
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(b) At any time prior to October 1, 2014, the Issuer may redeem the Notes at its op-

tion, in whole at any time or in part from time to time, upon not less than 30 nor more than 60 days’ prior 
notice mailed by first class mail to each Holder’s registered address or otherwise in accordance with the 
procedures of DTC, at a redemption price equal to 100% of the principal amount of the Notes redeemed 
plus the Applicable Premium as of, and accrued and unpaid interest and Additional Interest, if any, to the 
applicable redemption date (subject to the right of holders of record on the relevant record date to receive 
interest due on the relevant interest payment date).   

(c) At any time and from time to time on or prior to October 1, 2013, the Issuer may 
redeem in the aggregate up to 35% of the original aggregate principal amount of the Notes (calculated 
after giving effect to any issuance of Additional Notes) with the net cash proceeds of one or more Equity 
Offerings (1) by the Issuer or (2) by Holdings or any other direct or indirect parent of the Issuer, to the 
extent the net cash proceeds thereof are contributed to the common equity capital of the Issuer or used to 
purchase Capital Stock (other than Disqualified Stock) of the Issuer from it, at a redemption price (ex-
pressed as a percentage of the principal amount thereof) equal to 109% plus accrued and unpaid interest 
and Additional Interest, if any, to the redemption date (subject to the right of holders of record on the 
relevant record date to receive interest due on the relevant interest payment date); provided, however, that 
at least 65% of the original aggregate principal amount of the Notes (calculated after giving effect to any 
issuance of Additional Notes) must remain outstanding after each such redemption; and provided, further, 
that such redemption shall occur within 90 days after the date on which any such Equity Offering is con-
summated upon not less than 30 nor more than 60 days’ notice mailed to each Holder of Notes being re-
deemed and otherwise in accordance with the procedures set forth in this Indenture.   

(d) In connection with any redemption of Notes (including with the net cash pro-
ceeds of an Equity Offering), any such redemption may, at the Issuer’s discretion, be subject to one or 
more conditions precedent, including any related Equity Offering. In addition, if such redemption or no-
tice is subject to satisfaction of one or more conditions precedent, such notice shall state that, in the Is-
suer’s discretion, the redemption date may be delayed until such time as any or all such conditions shall 
be satisfied, or such redemption may not occur and such notice may be rescinded in the event that any or 
all such conditions shall not have been satisfied by the redemption date, or by the redemption date so de-
layed. 

(e) Unless the Issuer defaults in the payment of the redemption price, interest and 
Additional Interest will cease to accrue on the Notes or portions thereof called for redemption on the ap-
plicable redemption date. 

(f) Any redemption pursuant to this paragraph 7 shall be made pursuant to the provi-
sions of Article V of the Indenture. 

[8. Registration Rights Agreement.   

The Notes are entitled to the benefit of the Registration Rights Agreement.]3 

  

 
3 To be included in Notes bearing the Private Placement Legend. 
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9. Change of Control; Asset Sales 

(a) If a Change of Control occurs, unless the Issuer has exercised its right to redeem 
all of the Notes under Section 5.1 of the Indenture, each Holder shall have the right to require the Issuer to 
repurchase all or any part (in integral multiples of $1,000 except that no Note may be tendered in part if 
the remaining principal amount would be less than $2,000) of such Holder’s Notes at a purchase price in 
cash equal to 101% of the principal amount of the Notes plus accrued and unpaid interest, if any, to, but 
excluding, the date of purchase (subject to the right of Holders of record on the relevant Record Date to 
receive interest due on the relevant Interest Payment Date) as provided in, and subject to the terms of, the 
Indenture. 

(b) In connection with any Change of Control Offer (including with the net cash pro-
ceeds of an Equity Offering), any such Change of Control Offer may, at the Issuer’s discretion, be subject 
to one or more conditions precedent, including any related Equity Offering. In addition, if such Change of 
Control Offer or notice is subject to satisfaction of one or more conditions precedent, such notice shall 
state that, in the Issuer’s discretion, the purchase date may be delayed until such time as any or all such 
conditions shall be satisfied, or such purchase may not occur and such notice may be rescinded in the 
event that any or all such conditions shall not have been satisfied by the purchase date, or by the purchase 
date so delayed. 

(c) In the event of an Asset Sale Offer that requires the purchase of Notes pursuant 
to Section 3.7(c) of the Indenture, the Issuer shall be required to make an offer to all Holders to purchase 
Notes in accordance with Section 3.7(c) and 5.8 of the Indenture at an offer price in cash in an amount 
equal to 100% of the principal amount of the Notes, plus accrued and unpaid interest to, but excluding, 
the date of purchase (subject to the rights of Holders of record on any Record Date to receive payments of 
interest on the related Interest Payment Date).  Holders of Notes that are the subject of an offer to pur-
chase shall receive an Asset Sale Offer from the Issuer prior to any related purchase date and may elect to 
have such Note purchased pursuant to such offer by completing the form entitled “Option of Holder To 
Elect Purchase” attached hereto, or transferring its interest in such Note by book-entry transfer, to the Is-
suer or a Paying Agent at the address specified in the notice at least three Business Days before the Pur-
chase Date. 

10. Denominations; Transfer; Exchange 

The Notes are in registered form without coupons in denominations of principal amount 
of $2,000 and whole multiples of $1,000 in excess thereof.  A Holder may transfer or exchange Notes in 
accordance with the Indenture.  The Registrar may require a Holder, among other things, to furnish ap-
propriate endorsements or transfer documents and to pay any taxes and fees required by law or permitted 
by the Indenture.  The Registrar need not register the transfer of or exchange any Notes for a period be-
ginning 15 Business Days before an Interest Payment Date and ending on such Interest Payment Date. 

11. Persons Deemed Owners 

The registered Holder of this Note may be treated as the owner of it for all purposes. 

12. Unclaimed Money 

If money for the payment of the principal of or premium, if any, or interest remains un-
claimed for two years, the Trustee or Paying Agent shall pay the money back to the Issuer at its request 
unless an abandoned property law designates another person.  After any such payment, Holders entitled to 
the money must look only to the Issuer and not to the Trustee for payment. 
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13. Discharge and Defeasance 

Subject to certain conditions set forth in the Indenture, the Issuer at any time may termi-
nate some or all of its obligations under the Notes and the Indenture if the Issuer irrevocably deposits in 
trust with the Trustee money or U.S. Government Obligations (sufficient, without reinvestment, in the 
opinion of a nationally-recognized certified public accounting firm) for the payment of principal, pre-
mium (if any) and interest on the Notes to redemption or maturity, as the case may be. 

14. Amendment, Waiver 

The Indenture and the Notes may be amended or waived as set forth in Article IX of the 
Indenture. 

15. Defaults and Remedies 

Events of Default shall be as set forth in Article VI of the Indenture. 

If an Event of Default occurs and is continuing, the Trustee or Holders of at least 25% in 
aggregate principal amount of the outstanding Notes then outstanding may declare all the Notes to be due 
and payable immediately.  Certain events of bankruptcy or insolvency with respect to the Issuer are 
Events of Default which shall result in the Notes being due and payable immediately upon the occurrence 
of such Events of Default. 

Holders may not enforce the Indenture or the Notes except as provided in the Indenture.  
The Trustee may refuse to enforce the Indenture or the Notes unless each receives indemnity or security 
reasonably satisfactory to the Trustee.  Subject to certain limitations, Holders of a majority in principal 
amount of the Notes may direct the Trustee in its exercise of any trust or power.  The Trustee may with-
hold from Holders notice of any continuing Default or Event of Default (except a Default or Event of De-
fault in payment of principal or interest) if it determines that withholding notice is in their interest. 

16. Trustee Dealings with the Issuer 

Subject to certain limitations set forth in the Indenture, the Trustee under the Indenture, in 
its individual or any other capacity, may become the owner or pledgee of Notes and may otherwise deal 
with and collect obligations owed to it by the Issuer or its Affiliates and may otherwise deal with the Is-
suer or its Affiliates with the same rights it would have if it were not Trustee. 

17. No Recourse Against Others 

A director, officer, employee, incorporator, stockholder or controlling person, as such, of 
the Issuer or any Guarantor shall not have any liability for any obligations of the Issuer or any Guarantor 
under the Notes, the Indenture or the Guarantees or for any claim based on, in respect of, or by reason of, 
such obligations or their creation.  By accepting a Note, each Holder waives and releases all such liability.  
The waiver and release shall be part of the consideration for the issue of the Notes. 

18. Authentication 

This Note shall not be valid until an authorized signatory of the Trustee (or an authenti-
cating agent acting on its behalf) manually signs the certificate of authentication on the other side of this 
Note. 
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19. Abbreviations 

Customary abbreviations may be used in the name of a Holder or an assignee, such as 
TEN COM (=tenants in common), TEN ENT (=tenants by the entirety), JT TEN (=joint tenants with 
rights of survivorship and not as tenants in common), CUST (=custodian) and U/G/M/A (=Uniform Gift 
to Minors Act). 

20. CUSIP Numbers 

Pursuant to a recommendation promulgated by the Committee on Uniform Note Identifi-
cation Procedures the Issuer has caused CUSIP numbers to be printed on the Notes.  No representation is 
made as to the accuracy of such numbers as printed on the Notes and reliance may be placed only on the 
other identification numbers placed thereon. 

21. Successor Entity 

When a successor entity assumes, in accordance with the Indenture, all the obligations of 
its predecessor under the Notes and the Indenture, and immediately before and thereafter no Default or 
Event of Default exists and all other conditions of the Indenture are satisfied, the predecessor entity shall 
be released from those obligations. 

22. Governing Law 

This Note shall be governed by, and construed in accordance with, the laws of the State 
of New York. 

The Issuer shall furnish to any Holder upon written request and without charge to the 
Holder a copy of the Indenture which has in it the text of this Note in larger type.  Requests may be made 
to: 

NBTY, Inc. 
2100 Smithtown Avenue 
Ronkonkoma, NY 11779 
Facsimile:  (631) 218-7341 
Attention:  Irene B. Fisher, Esq. 
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ASSIGNMENT FORM 

To assign this Note, fill in the form below: 

I or we assign and transfer this Note to 

  
(Print or type assignee’s name, address and zip code) 

  
(Insert assignee’s soc. sec. or tax I.D. No.) 

and irrevocably appoint ___________ agent to transfer this Note on the books of the Issuer.  The agent 
may substitute another to act for him. 

Date:  ____________________ Your Signature:  ___________________ 

Signature Guarantee:  ______________________________ 
 (Signature must be guaranteed) 

  
Sign exactly as your name appears on the other side of this Note. 

The signature(s) should be guaranteed by an eligible guarantor institution (banks, stockbrokers, savings 
and loan associations and credit unions with membership in an approved signature guarantee medallion 
program), pursuant to SEC Rule 17Ad-15. 
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[TO BE ATTACHED TO GLOBAL NOTES] 

 
SCHEDULE OF INCREASES OR DECREASES IN GLOBAL NOTE 

The initial principal amount of the Note shall be $ [______________].  The following in-
creases or decreases in this Global Note have been made: 

Date of 
Exchange 

Amount of decrease in 
Principal Amount of this 

Global Note 

Amount of increase in 
Principal Amount of this 

Global Note 

Principal Amount of this 
Global Note following 

such decrease or 
increase 

Signature of authorized 
signatory of Trustee or 

Notes Custodian 
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OPTION OF HOLDER TO ELECT PURCHASE 

If you want to elect to have this Note purchased by the Issuer pursuant to Section 3.7 or 
3.9 of the Indenture, check the box: 

   
3.7 3.9  

If you want to elect to have only part of this Note purchased by the Issuer pursuant to 
Section 3.7 or  3.9 of the Indenture, state the amount in principal amount (must be in denominations of 
$2,000 or integral multiples of $1,000 in excess thereof):  $ 

Date:  _______________  Your Signature:   
(Sign exactly as your name appears on the other 
side of the Note) 

Signature Guarantee:   
(Signature must be guaranteed) 

The signature(s) should be guaranteed by an eligible guarantor institution (banks, stockbrokers, savings 
and loan associations and credit unions with membership in an approved signature guarantee medallion 
program), pursuant to SEC Rule 17Ad-15. 
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EXHIBIT B 

FORM OF CERTIFICATE OF TRANSFER 

NBTY, Inc. 
2100 Smithtown Avenue 
Ronkonkoma, NY 11779 
Facsimile:  (631) 218-7341 
Attention:  Irene B. Fisher, Esq. 
 
The Bank of New York Mellon 
101 Barclay Street, Floor 8W 
New York, NY  10286 
Facsimile:  (212) 815-5704 
Attention:  Corporate Trust Administration 
 

Re:  9% Senior Notes due 2018 

Reference is hereby made to the Indenture, dated as of October 1, 2010 (the “Indenture”), 
among NBTY, Inc., as Issuer (the “Issuer”), the Guarantors named therein and The Bank of New York 
Mellon, as Trustee.  Capitalized terms used but not defined herein shall have the meanings given to them 
in the Indenture. 

________________ (the “Transferor”) owns and proposes to transfer the Note[s] or interest in 
such Note[s] specified in Annex A hereto, in the principal amount of $____ in such Note[s] or interests 
(the “Transfer”), to __________ (the “Transferee”), as further specified in Annex A hereto.  In connec-
tion with the Transfer, the Transferor hereby certifies that: 

[CHECK ALL THAT APPLY] 

1.  Check if Transferee will take delivery of a beneficial interest in the 144A Global 
Note or a Definitive Note pursuant to Rule 144A.  The Transfer is being effected pur-
suant to and in accordance with Rule 144A under the United States Securities Act of 
1933, as amended (the “Securities Act”), and, accordingly, the Transferor hereby further 
certifies that the beneficial interest or Definitive Note is being transferred to a Person that 
the Transferor reasonably believed and believes is purchasing the beneficial interest or 
Definitive Note for its own account, or for one or more accounts with respect to which 
such Person exercises sole investment discretion, and such Person and each such account 
is a “qualified institutional buyer” within the meaning of Rule 144A in a transaction 
meeting the requirements of Rule 144A and such Transfer is in compliance with any ap-
plicable blue sky securities laws of any state of the United States.  Upon consummation 
of the proposed Transfer in accordance with the terms of the Indenture, the transferred 
beneficial interest or Definitive Note will be subject to the restrictions on transfer enu-
merated in the Private Placement Legend printed on the 144A Global Note and/or the De-
finitive Note and in the Indenture and the Securities Act. 

2.  Check if Transferee will take delivery of a beneficial interest in the Regulation S 
Global Note or a Definitive Note pursuant to Regulation S.  The Transfer is being ef-
fected pursuant to and in accordance with Rule 903 or Rule 904 under the Securities Act 



 
and, accordingly, the Transferor hereby further certifies that (i) the Transfer is not being 
made to a Person in the United States and (x) at the time the buy order was originated, the 
Transferee was outside the United States or such Transferor and any Person acting on its 
behalf reasonably believed and believes that the Transferee was outside the United States 
or (y) the transaction was executed in, on or through the  facilities of a designated off-
shore securities market and neither such Transferor nor any Person acting on its behalf 
knows that the transaction was prearranged with a buyer in the United States, (ii) no di-
rected selling efforts have been made in contravention of the requirements of Rule 903(b) 
or Rule 904(b) of Regulation S under the Securities Act, (iii) the transaction is not part of 
a plan or scheme to evade the registration requirements of the Securities Act and (iv) if 
the proposed transfer is being made prior to the expiration of the Restricted Period, the 
transfer is not being made to a U.S. Person or for the account or benefit of a U.S. Person 
(other than an Initial Purchaser).  Upon consummation of the proposed transfer in accor-
dance with the terms of the Indenture, the transferred beneficial interest or Definitive 
Note will be subject to the restrictions on Transfer enumerated in the Private Placement 
Legend printed on the Regulation S Global Note and/or the Definitive Note and in the In-
denture and the Securities Act. 

3.  Check and complete if Transferee will take delivery of a beneficial interest in the 
IAI Global Note or an Unrestricted Global Note pursuant to any provision of the 
Securities Act other than Rule 144A or Regulation S.  The Transfer is being effected 
in compliance with the transfer restrictions applicable to beneficial interests in Restricted 
Global Notes and Restricted Definitive Notes and pursuant to and in accordance with the 
Securities Act and any applicable blue sky securities laws of any state of the United 
States, and accordingly the Transferor hereby further certifies that (check one): 

(a)  such Transfer is being effected pursuant to and in accordance with Rule 
144 under the Securities Act; 

or 

(b)  or such Transfer is being effected to the Issuer or a subsidiary thereof; 

or 

(c)  such Transfer is being effected pursuant to an effective registration 
statement under the Securities Act and in compliance with the prospectus 
delivery requirements of the Securities Act; 

or 

(d)  such Transfer is being effected to an Institutional Accredited Investor 
and pursuant to an exemption from the registration requirements of the 
Securities Act other than Rule 144A, Rule 144, Rule 903 or Rule 904, 
and the Transferor hereby further certifies that it has not engaged in any 
general solicitation within the meaning of Regulation D under the Securi-
ties Act and the Transfer complies with the transfer restrictions applica-
ble to beneficial interests in a Restricted Global Note or Restricted De-
finitive Notes and the requirements of the exemption claimed, which cer-
tification is supported by (1) a certificate executed by the Transferee in 
the form of Exhibit E to the Indenture and (2) if such Transfer is in re-

B-2 



 
spect of a principal amount of Notes at the time of transfer of less than 
$250,000,  an Opinion of Counsel provided by the Transferor or the 
Transferee (a copy of which the Transferor has attached to this certifica-
tion), to the effect that such Transfer is in compliance with the Securities 
Act.  Upon consummation of the proposed transfer in accordance with 
the terms of the Indenture, the transferred beneficial interest or Definitive 
Note will be subject to the restrictions on transfer enumerated in the Pri-
vate Placement Legend printed on the IAI Global Note and/or the Re-
stricted Definitive Notes and in the Indenture and the Securities Act. 

4.  Check if Transferee will take delivery of a beneficial interest in an Unrestricted 
Global Note or of an Unrestricted Definitive Note. 

(a)  Check if Transfer is pursuant to Rule 144.  (i)  The Transfer is being 
effected pursuant to and in accordance with Rule 144 under the Securi-
ties Act and in compliance with the transfer restrictions contained in the 
Indenture and any applicable blue sky securities laws of any state of the 
United States and (ii) the restrictions on transfer contained in the Inden-
ture and the Private Placement Legend are not required in order to main-
tain compliance with the Securities Act.  Upon consummation of the 
proposed Transfer in accordance with the terms of the Indenture, the 
transferred beneficial interest or Definitive Note will no longer be subject 
to the restrictions on transfer enumerated in the Private Placement Leg-
end printed on the Restricted Global Notes, on Restricted Definitive 
Notes and in the Indenture. 

(b)  Check if Transfer is pursuant to Regulation S.  (i)  The Transfer is be-
ing effected pursuant to and in accordance with Rule 903 or Rule 904 
under the Securities Act and in compliance with the transfer restrictions 
contained in the Indenture and any applicable blue sky securities laws of 
any state of the United States and (ii) the restrictions on transfer con-
tained in the Indenture and the Private Placement Legend are not re-
quired in order to maintain compliance with the Securities Act.  Upon 
consummation of the proposed Transfer in accordance with the terms of 
the Indenture, the transferred beneficial interest or Definitive Note will 
no longer be subject to the restrictions on transfer enumerated in the Pri-
vate Placement Legend printed on the Restricted Global Notes, on Re-
stricted Definitive Notes and in the Indenture. 

(c)  Check if Transfer is pursuant to other exemption.  (i)  The Transfer is 
being effected pursuant to and in compliance with an exemption from the 
registration requirements of the Securities Act other than Rule 144, Rule 
903 or Rule 904 and in compliance with the transfer restrictions con-
tained in the Indenture and any applicable blue sky securities laws of any 
State of the United States and (ii) the restrictions on transfer contained in 
the Indenture and the Private Placement Legend are not required in order 
to maintain compliance with the Securities Act.  Upon consummation of 
the proposed Transfer in accordance with the terms of the Indenture, the 
transferred beneficial interest or Definitive Note will not be subject to the 
restrictions on transfer enumerated in the Private Placement Legend 
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printed on the Restricted Global Notes or Restricted Definitive Notes and 
in the Indenture. 

This certificate and the statements contained herein are made for your benefit and the 
benefit of the Issuer. 

    
 [Insert Name of Transferor] 

By:    
Name:  
Title:  

Dated:____________________ 
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ANNEX A TO CERTIFICATE OF TRANSFER 

1. The Transferor owns and proposes to transfer the following: 

[CHECK ONE OF (a) OR (b)] 

(a)  a beneficial interest in the: 

(i)   144A Global Note (CUSIP [               ]), or 

(ii)   Regulation S Global Note (CUSIP [               ]),  or 

(iii)   IAI Global Note (CUSIP [               ]),  or 

(b)  a Restricted Definitive Note. 

2. After the Transfer the Transferee will hold: 

[CHECK ONE] 

(a)   a beneficial interest in the: 

(i)  144A Global Note  (CUSIP [               ]),  or 

(ii)  Regulation S Global Note (CUSIP [               ]), or 

(iii)  Unrestricted Global Note  (CUSIP [               ]),  or 

(iv)   IAI Global Note (CUSIP [               ]),  or 

(b)  a Restricted Definitive Note; or 

(c)  an Unrestricted Definitive Note, 

in accordance with the terms of the Indenture. 
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EXHIBIT C 

FORM OF CERTIFICATE OF EXCHANGE 

NBTY, Inc. 
2100 Smithtown Avenue 
Ronkonkoma, NY 11779 
Facsimile:  (631) 218-7341 
Attention:  Irene B. Fisher, Esq. 
 
The Bank of New York Mellon 
101 Barclay Street, Floor 8W 
New York, New York 10286 
Facsimile:  (212) 815-5704 
Attention:  Corporate Trust Administration 
 

Re:  9% Senior Notes due 2018 

 (CUSIP [             ]) 

Reference is hereby made to the Indenture, dated as of October 1, 2010 (the “Indenture”), 
among NBTY, Inc., as Issuer (the “Issuer”), the Guarantors named therein and The Bank of New York 
Mellon, as trustee.  Capitalized terms used but not defined herein shall have the meanings given to them 
in the Indenture. 

_______________ (the “Owner”) owns and proposes to exchange the Note[s] or interest in such 
Note[s] specified herein, in the principal amount of $________ in such Note[s] or interests (the “Ex-
change”).  In connection with the Exchange, the Owner hereby certifies that: 

1. Exchange of Restricted Definitive Notes or Beneficial Interests in a Restricted 
Global Note for Unrestricted Definitive Notes or Beneficial Interests in an Unrestricted Global 
Note. 

(a)  Check if Exchange is from beneficial interest in a Restricted Global Note to 
beneficial interest in an Unrestricted Global Note.  In connection with the Exchange of the Owner’s 
beneficial interest in a Restricted Global Note for a beneficial interest in an Unrestricted Global Note in 
an equal principal amount, the Owner hereby certifies (i) the beneficial interest is being acquired for the 
Owner’s own account without transfer, (ii) such Exchange has been effected in compliance with the trans-
fer restrictions applicable to the Global Notes and pursuant to and in accordance with the United States 
Securities Act of 1933, as amended (the “Securities Act”), (iii) the restrictions on transfer contained in the 
Indenture and the Private Placement Legend are not required in order to maintain compliance with the 
Securities Act and (iv) the beneficial interest in an Unrestricted Global Note is being acquired in compli-
ance with any applicable blue sky securities laws of any state of the United States. 

(b)  Check if Exchange is from beneficial interest in a Restricted Global Note to 
Unrestricted Definitive Note.  In connection with the Exchange of the Owner’s beneficial interest in a 
Restricted Global Note for an Unrestricted Definitive Note, the Owner hereby certifies (i) the Definitive 
Note is being acquired for the Owner’s own account without transfer, (ii) such Exchange has been ef-
fected in compliance with the transfer restrictions applicable to the Restricted Global Notes and pursuant 



 
to and in accordance with the Securities Act, (iii) the restrictions on transfer contained in the Indenture 
and the Private Placement Legend are not required in order to maintain compliance with the Securities 
Act and (iv) the Definitive Note is being acquired in compliance with any applicable blue sky securities 
laws of any state of the United States. 

(c)  Check if Exchange is from Restricted Definitive Note to beneficial interest in 
an Unrestricted Global Note.  In connection with the Owner’s Exchange of a Restricted Definitive Note 
for a beneficial interest in an Unrestricted Global Note, the Owner hereby certifies (i) the beneficial inter-
est is being acquired for the Owner’s own account without transfer, (ii) such Exchange has been effected 
in compliance with the transfer restrictions applicable to Restricted Definitive Notes and pursuant to and 
in accordance with the Securities Act, (iii) the restrictions on transfer contained in the Indenture and the 
Private Placement Legend are not required in order to maintain compliance with the Securities Act and 
(iv) the beneficial interest is being acquired in compliance with any applicable blue sky securities laws of 
any state of the United States. 

(d)  Check if Exchange is from Restricted Definitive Note to Unrestricted Defini-
tive Note.  In connection with the Owner’s Exchange of a Restricted Definitive Note for an Unrestricted 
Definitive Note, the Owner hereby certifies (i) the Unrestricted Definitive Note is being acquired for the 
Owner’s own account without transfer, (ii) such Exchange has been effected in compliance with the trans-
fer restrictions applicable to Restricted Definitive Notes and pursuant to and in accordance with the Secu-
rities Act, (iii) the restrictions on transfer contained in the Indenture and the Private Placement Legend are 
not required in order to maintain compliance with the Securities Act and (iv) the Unrestricted Definitive 
Note is being acquired in compliance with any applicable blue sky securities laws of any state of the 
United States. 

2. Exchange of Restricted Definitive Notes or Beneficial Interests in Restricted Global 
Notes for Restricted Definitive Notes or Beneficial Interests in Restricted Global Notes. 

(a)  Check if Exchange is from beneficial interest in a Restricted Global Note to 
Restricted Definitive Note.  In connection with the Exchange of the Owner’s beneficial interest in a Re-
stricted Global Note for a Restricted Definitive Note with an equal principal amount, the Owner hereby 
certifies that the Restricted Definitive Note is being acquired for the Owner’s own account without trans-
fer.  Upon consummation of the proposed Exchange in accordance with the terms of the Indenture, the 
Restricted Definitive Note issued will continue to be subject to the restrictions on transfer enumerated in 
the Private Placement Legend printed on the Restricted Definitive Note and in the Indenture and the Secu-
rities Act. 

(b)   Check if Exchange is from Restricted Definitive Note to beneficial interest in 
a Restricted Global Note.  In connection with the Exchange of the Owner’s Restricted Definitive Note 
for a beneficial interest in the [CHECK ONE] _ 144A Global Note, _ Regulation S Global Note with an 
equal principal amount, the Owner hereby certifies (i) the beneficial interest is being acquired for the 
Owner’s own account without transfer and (ii) such Exchange has been effected in compliance with the 
transfer restrictions applicable to the Restricted Global Notes and pursuant to and in accordance with the 
Securities Act, and in compliance with any applicable blue sky securities laws of any state of the United 
States.  Upon consummation of the proposed Exchange in accordance with the terms of the Indenture, the 
beneficial interest issued will be subject to the restrictions on transfer enumerated in the Private Place-
ment Legend printed on the relevant Restricted Global Note and in the Indenture and the Securities Act. 
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This certificate and the statements contained herein are made for your benefit and the benefit of 

the Issuer. 

    
 [Insert Name of Transferor] 

By:    
Name:  
Title:  

Dated:____________________ 
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EXHIBIT D 

[FORM OF GUARANTY] 

Pursuant to the Indenture (the “Indenture”) dated as of October 1, 2010 among NBTY, 
Inc. (“Issuer”), the Guarantors party thereto (each a “Guarantor” and collectively the “Guarantors”) and 
The Bank of New York Mellon, as trustee (the “Trustee”), each Guarantor, subject to the provisions of 
Article X of the Indenture, hereby jointly and severally, unconditionally and irrevocably guarantees on an 
unsecured basis with each other Guarantor, to each Holder of the Notes, to the extent lawful, and the 
Trustee the full and punctual payment when due, whether at maturity, by acceleration, by redemption or 
otherwise, of the principal of, premium, if any, and interest on the Notes and all other obligations of the 
Issuer under the Indenture and the Notes (including without limitation interest accruing after the filing of 
any petition in bankruptcy, or the commencement of any insolvency, reorganization or like proceeding, 
relating to the Issuer or any Guarantor whether or not a claim for post-filing or post-petition interest is 
allowed in such proceeding and the obligations under Section 7.6 of the Indenture) (all the foregoing be-
ing hereinafter collectively called the “Guarantor Obligations”).  Each Guarantor agrees (to the extent 
lawful) that the Guarantor Obligations may be extended or renewed, in whole or in part, without notice or 
further assent from it, and that it shall remain bound under this Guaranty notwithstanding any extension 
or renewal of any Guarantor Obligation. 

The Guarantor Obligations of the Guarantors to the Holders of the Notes pursuant to the 
Guaranty and the Indenture are expressly set forth in Article X of the Indenture and reference is hereby 
made to the Indenture for the precise terms of the Guaranty. 

Each Guarantor also agrees to pay any and all reasonable costs and expenses (including 
reasonable attorneys’ fees) incurred by the Trustee or the Holders in enforcing any rights under this Guar-
anty. 

[Signature Pages Follow] 



 
 

[Name of Guarantor] 

By:   
Name:  
Title:  
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EXHIBIT E 

FORM OF CERTIFICATE FROM 
ACQUIRING INSTITUTIONAL ACCREDITED INVESTOR 

NBTY, Inc. 
2100 Smithtown Avenue 
Ronkonkoma, NY 11779 
Facsimile:  (631) 218-7341 
Attention:  Irene B. Fisher, Esq. 
 
The Bank of New York Mellon 
101 Barclay Street, Floor 8W 
New York, NY  10286 
Facsimile:  (212) 815-5704 
Attention:  Corporate Trust Administration 
 
 

Re:  9% Senior Notes due 2018 

Reference is hereby made to the Indenture (the “Indenture”) dated as of October 1, 2010 
among NBTY, Inc. (“Issuer”), the Guarantors party thereto (each a “Guarantor” and collectively the 
“Guarantors”) and The Bank of New York Mellon, as trustee (the “Trustee”).  Capitalized terms used but 
not defined herein shall have the meanings given to them in the Indenture. 

In connection with our proposed purchase of $____________ aggregate principal amount 
of: 

(a)   a beneficial interest in a Global Note, or 

(b)   a Definitive Note, 

we confirm that: 

1. We understand that any subsequent transfer of the Notes or any interest therein is 
subject to certain restrictions and conditions set forth in the Indenture and the undersigned agrees to be 
bound by, and not to resell, pledge or otherwise transfer the Notes or any interest therein except in com-
pliance with, such restrictions and conditions and the Securities Act of 1933, as amended (the “Securities 
Act”). 

2. We understand that the offer and sale of the Notes have not been registered under 
the Securities Act, and that the Notes and any interest therein may not be offered or sold except as permit-
ted in the following sentence.  We agree, on our own behalf and on behalf of any accounts for which we 
are acting as hereinafter stated, that if we should sell the Notes or any interest therein, we will do so only 
(A) to the Issuer or any subsidiary thereof, (B) in accordance with Rule 144A under the Securities Act to 
a “qualified institutional buyer” (as defined therein), (C) to an institutional “accredited investor” (as de-
fined below) that, prior to such transfer, furnishes (or has furnished on its behalf by a U.S. broker-dealer) 
to you and to the Issuer a signed letter substantially in the form of this letter and, if such transfer is in re-
spect of a principal amount of Notes, at the time of transfer of less than $250,000, an Opinion of Counsel 
in form reasonably acceptable to the Issuer to the effect that such transfer is in compliance with the Secu-



 
rities Act, (D) outside the United States in accordance with Rule 904 of Regulation S under the Securities 
Act, (E) pursuant to the provisions of Rule 144 under the Securities Act or (F) pursuant to an effective 
registration statement under the Securities Act, and we further agree to provide to any Person purchasing 
the Definitive Note or beneficial interest in a Global Note from us in a transaction meeting the require-
ments of clauses (A) through (E) of this paragraph a notice advising such purchaser that resales thereof 
are restricted as stated herein. 

3. We understand that, on any proposed resale of the Notes or beneficial interest 
therein, we will be required to furnish to you and the Issuer such certifications, legal opinions and other 
information as you and the Issuer may reasonably require to confirm that the proposed sale complies with 
the foregoing restrictions.  We further understand that the Notes purchased by us will bear a legend to the 
foregoing effect. 

4. We are an institutional “accredited investor” (as defined in Rule 501(a)(1), (2), 
(3) or (7) of Regulation D under the Securities Act) and have such knowledge and experience in financial 
and business matters as to be capable of evaluating the merits and risks of our investment in the Notes, 
and we and any accounts for which we are acting are each able to bear the economic risk of our or its in-
vestment. 

5. We are acquiring the Notes or beneficial interest therein purchased by us for our 
own account or for one or more accounts (each of which is an institutional “accredited investor”) as to 
each of which we exercise sole investment discretion. 

You and the Issuer are entitled to rely upon this letter and are irrevocably authorized to 
produce this letter or a copy hereof to any interested party in any administrative or legal proceedings or 
official inquiry with respect to the matters covered hereby. 

    
 [Insert Name of Accredited Investor] 
 
 
By:    
 Name: 
 Title: 

Dated:  _______________________ 
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REGISTRATION RIGHTS AGREEMENT 
 
 

by and among 
 
 

Alphabet Merger Sub, Inc.,  
NBTY, Inc., 

the Guarantors party hereto 
 
 

and 
 
 

Banc of America Securities LLC 
Barclays Capital Inc. 

Credit Suisse Securities (USA) LLC, 
as Representatives of the several Initial Purchasers 

 
 
 
 

Dated as of October 1, 2010 
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EXHIBIT 4.2 

 

 
 DC\1341477.1 

REGISTRATION RIGHTS AGREEMENT 

This Registration Rights Agreement (this “Agreement”) is made and entered into as of 
October 1, 2010, by and among Alphabet Merger Sub, Inc., a Delaware corporation (“Alpha-
bet”), NBTY, Inc., a Delaware corporation (the “Company”), the guarantors party hereto (collec-
tively, the “Guarantors”), and Banc of America Securities LLC, Barclays Capital Inc. and Credit 
Suisse Securities (USA) LLC, as Representatives of the several initial purchasers (collectively, 
the “Initial Purchasers” named on Schedule A to the Purchase Agreement), each of whom has 
agreed to purchase the Company’s 9% Senior Notes due 2018 (the “Initial Notes”) fully and un-
conditionally guaranteed by the Guarantors (the “Guarantees”) pursuant to the Purchase Agree-
ment (as defined below).  The Initial Notes and the Guarantees attached thereto are herein collec-
tively referred to as the “Initial Securities.” 

This Agreement is made pursuant to the Purchase Agreement, dated September 22, 2010 
(as supplemented by the joinder agreement dated the date hereof among the Company, the Guar-
antors and the Initial Purchasers, the “Purchase Agreement”), among Alphabet and the Initial 
Purchasers (i) for the benefit of the Initial Purchasers and (ii) for the benefit of the holders from 
time to time of the Initial Securities, including the Initial Purchasers.  In order to induce the Ini-
tial Purchasers to purchase the Initial Securities, Alphabet, the Company and the Guarantors 
have agreed to provide the registration rights set forth in this Agreement.  The execution and de-
livery of this Agreement is a condition to the obligations of the Initial Purchasers set forth in 
Section 5(f) of the Purchase Agreement. 

The parties hereby agree as follows: 

SECTION 1. Definitions.  As used in this Agreement, the following capitalized terms 
shall have the following meanings: 

Additional Interest Payment Date:  With respect to the Initial Securities, each Interest 
Payment Date. 

Broker-Dealer:  Any broker or dealer registered under the Exchange Act. 

Business Day:  Any day other than a Saturday, Sunday or U.S. federal holiday or a day 
on which banking institutions or trust companies located in New York, New York are authorized 
or obligated to be closed. 

Closing Date:  The date of this Agreement. 

Commission:  The U.S. Securities and Exchange Commission. 

Commission Guidance:  As defined in Section 2(c) hereof. 

Consummate:  A registered Exchange Offer shall be deemed “Consummated” for pur-
poses of this Agreement upon the occurrence of (i) the filing and effectiveness under the Securi-
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ties Act of the Exchange Offer Registration Statement relating to the Exchange Securities to be 
issued in the Exchange Offer, (ii) the maintenance of such Registration Statement continuously 
effective and the keeping of the Exchange Offer open for a period not less than the minimum pe-
riod required pursuant to Section 3(b) hereof, and (iii) the delivery by the Company to the Regis-
trar under the Indenture of Exchange Securities in the same aggregate principal amount as the 
aggregate principal amount of Initial Securities that were tendered by Holders thereof pursuant to 
the Exchange Offer. 

Consummation Target Date:  The date which is 60 days after the Effectiveness Target 
Date. 

Effectiveness Target Date:  The date which is 90 days after the Filing Deadline. 

Exchange Act:  The Securities Exchange Act of 1934, as amended. 

Exchange Offer:  The registration by the Company under the Securities Act of the Ex-
change Securities pursuant to a Registration Statement pursuant to which the Company offers the 
Holders of all outstanding Transfer Restricted Securities permitted under applicable law and 
Commission policy the opportunity to exchange all such outstanding Transfer Restricted Securi-
ties held by such Holders for Exchange Securities in an aggregate principal amount equal to the 
aggregate principal amount of the Transfer Restricted Securities tendered in such exchange offer 
by such Holders. 

Exchange Offer Blackout Period:  As defined in Section 3 hereof. 

Exchange Offer Registration Statement:  The Registration Statement relating to the Ex-
change Offer, including the related Prospectus. 

Exchange Securities:  The 9% Senior Notes due 2018, of the same series under the Inden-
ture as the Initial Notes and the Guarantees attached thereto, to be issued to Holders in exchange 
for Transfer Restricted Securities pursuant to this Agreement. 

Filing Deadline:  November 30, 2011; provided that if the Commission Guidance is ob-
tained, the Filing Deadline shall be the later of (i) 120 days after the Closing Date and (ii) 60 
days after the date on which the SEC Guidance is obtained (but in any event the Filing Deadline 
shall not be later than November 30, 2011). 

FINRA:  Financial Industry Regulatory Authority, Inc. 

Holders:  As defined in Section 2(b) hereof. 

Indemnified Holder:  As defined in Section 8(a) hereof. 

Indenture:  The Indenture, dated as of October 1, 2010, by and among Alphabet, the 
Company, the Guarantors, and The Bank of New York Mellon, as trustee (the “Trustee”), pursu-
ant to which the Securities are to be issued, as such Indenture is amended or supplemented from 
time to time in accordance with the terms thereof. 
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Initial Purchaser:  As defined in the preamble hereto. 

Initial Notes:  As defined in the preamble hereto. 

Initial Placement:  The issuance and sale by Alphabet and the Company of the Initial Se-
curities to the Initial Purchasers pursuant to the Purchase Agreement. 

Initial Securities:  As defined in the preamble hereto. 

Interest Payment Date:  As defined in the Indenture and the Securities. 

Person:  An individual, partnership, corporation, trust or unincorporated organization, or 
a government or agency or political subdivision thereof. 

Prospectus:  The prospectus included in a Registration Statement, as amended or sup-
plemented by any prospectus supplement and by all other amendments thereto, including post-
effective amendments, and all material incorporated by reference into such Prospectus. 

Registration Default:  As defined in Section 5 hereof. 

Registration Statement:  Any registration statement of the Company relating to (a) an of-
fering of Exchange Securities pursuant to an Exchange Offer or (b) the registration for resale of 
Transfer Restricted Securities pursuant to the Shelf Registration Statement, which is filed pursu-
ant to the provisions of this Agreement, in each case, including the Prospectus included therein, 
all amendments and supplements thereto (including post-effective amendments) and all exhibits 
and material incorporated by reference therein. 

Securities Act:  The Securities Act of 1933, as amended. 

Shelf Blackout Period:  As defined in Section 4 hereof. 

Shelf Filing Deadline:  As defined in Section 4(a) hereof. 

Shelf Registration Statement:  As defined in Section 4(a) hereof. 

Transfer Restricted Securities:  Each Initial Security, until the earliest to occur of (a) the 
date on which such Initial Security is exchanged in the Exchange Offer for an Exchange Security 
entitled to be resold to the public by the Holder thereof without complying with the prospectus 
delivery requirements of the Securities Act, (b) the date on which such Initial Security has been 
effectively registered under the Securities Act and disposed of in accordance with a Shelf Regis-
tration Statement and (c) the date on which such Initial Security is distributed to the public by a 
Broker-Dealer pursuant to the “Plan of Distribution” contemplated by the Exchange Offer Regis-
tration Statement (including delivery of the Prospectus contained therein). 

Trust Indenture Act:  The Trust Indenture Act of 1939, as amended. 
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Underwritten Registration or Underwritten Offering:  A registration in which securities 
of the Company are sold to an underwriter for reoffering to the public. 

SECTION 2. Securities Subject to this Agreement; Agreement to Seek Commission 
Guidance 

(a) Transfer Restricted Securities.  The securities entitled to the benefits of this 
Agreement are the Transfer Restricted Securities. 

(b) Holders of Transfer Restricted Securities.  A Person is deemed to be a holder of 
Transfer Restricted Securities (each, a “Holder”) whenever such Person owns Transfer Restricted 
Securities. 

(c) The Company agrees to seek, and to use commercially reasonable efforts to ob-
tain, guidance from the Commission (the “Commission Guidance”) that the Company need not 
include the interim financial statements of Leiner Health Products Inc. for the fiscal quarters 
ended June 2008 and 2007 in any Registration Statement. 

SECTION 3. Registered Exchange Offer. 

(a) Unless the Exchange Offer shall not be permissible under applicable law or 
Commission policy (after the procedures set forth in Section 6(a) hereof have been complied 
with), each of the Company and the Guarantors shall (i) cause to be filed with the Commission 
no later than the Filing Deadline (or if the Filing Deadline is not a Business Day, the next suc-
ceeding Business Day), a Registration Statement under the Securities Act relating to the Ex-
change Securities and the Exchange Offer, (ii) use commercially reasonable efforts to cause such 
Registration Statement to become effective no later than the Effectiveness Target Date (or if the 
Effectiveness Target Date is not a Business Day, the next succeeding Business Day), (iii) in con-
nection with the foregoing, file (A) all pre-effective amendments to such Registration Statement 
as may be necessary in order to cause such Registration Statement to become effective, (B) if 
applicable, a post-effective amendment to such Registration Statement pursuant to Rule 430A 
under the Securities Act and (C) cause all necessary filings in connection with the registration 
and qualification of the Exchange Securities to be made under the state securities or blue sky 
laws of such jurisdictions as are necessary to permit Consummation of the Exchange Offer, and 
(iv) upon the effectiveness of such Registration Statement, commence the Exchange Offer.  The 
Exchange Offer shall be on the appropriate form permitting registration of the Exchange Securi-
ties to be offered in exchange for the Transfer Restricted Securities and to permit resales of Ini-
tial Securities held by Broker-Dealers as contemplated by Section 3(c) hereof. 

(b) The Company and the Guarantors shall use their commercially reasonable efforts 
to cause the Exchange Offer Registration Statement to be effective continuously and shall keep 
the Exchange Offer open for a period of not less than the minimum period required under appli-
cable federal and state securities laws to Consummate the Exchange Offer; provided, however, 
that in no event shall such period be less than 20 Business Days (or longer if required by appli-
cable law) after the date notice of the Exchange Offer is mailed to the Holders.  The Company 
shall cause the Exchange Offer to comply with all applicable federal and state securities laws.  
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No securities other than the Exchange Securities shall be included in the Exchange Offer Regis-
tration Statement.  The Company shall use commercially reasonable efforts to cause the Ex-
change Offer to be Consummated no later than the Consummation Target Date (or if the Con-
summation Target Date is not a Business Day, the next succeeding Business Day). 

(c) The Company shall indicate in a “Plan of Distribution” section contained in the 
Prospectus forming a part of the Exchange Offer Registration Statement that any Broker-Dealer 
who holds Initial Securities that are Transfer Restricted Securities and that were acquired for its 
own account as a result of market-making activities or other trading activities (other than Trans-
fer Restricted Securities acquired directly from the Company), may exchange such Initial Securi-
ties pursuant to the Exchange Offer; however, such Broker-Dealer may be deemed to be an “un-
derwriter” within the meaning of the Securities Act and must, therefore, deliver a prospectus 
meeting the requirements of the Securities Act in connection with any resales of the Exchange 
Securities received by such Broker-Dealer in the Exchange Offer, which prospectus delivery re-
quirement may be satisfied by the delivery by such Broker-Dealer of the Prospectus contained in 
the Exchange Offer Registration Statement.  Such “Plan of Distribution” section shall also con-
tain all other information with respect to such resales by Broker-Dealers that the Commission 
may require in order to permit such resales pursuant thereto, but such “Plan of Distribution” shall 
not name any such Broker-Dealer or disclose the amount of Initial Securities held by any such 
Broker-Dealer except to the extent required by the Commission as a result of a change in policy 
after the date of this Agreement. 

Each of the Company and the Guarantors shall use its commercially reasonable efforts to 
keep the Exchange Offer Registration Statement continuously effective, supplemented and 
amended as required by the provisions of Section 6(c) hereof to the extent necessary to ensure 
that it is available for resales of Initial Securities acquired by Broker-Dealers for their own ac-
counts as a result of market-making activities or other trading activities, and to ensure that it con-
forms with the requirements of this Agreement, the Securities Act and the policies, rules and 
regulations of the Commission as announced from time to time, for a period ending on the earlier 
of (i) 180 days from the date on which the Exchange Offer Registration Statement is declared 
effective and (ii) the date on which a Broker-Dealer is no longer required to deliver a prospectus 
in connection with market-making or other trading activities. 

The Company shall provide sufficient copies of the latest version of such Prospectus to 
Broker-Dealers promptly upon request at any time during such 180-day (or shorter as provided in 
the foregoing sentence) period in order to facilitate such resales. 

Notwithstanding anything to the contrary in this Agreement, at any time, the Company 
may delay the filing of any Exchange Offer Registration Statement or delay or suspend the effec-
tiveness thereof and shall not be required to maintain the effectiveness thereof or amend or sup-
plement such Exchange Offer Registration Statement, for a period of time (a “Exchange Offer 
Blackout Period”) not to exceed an aggregate of 90 days in any twelve-month period, if (1) the 
Board of Directors of the Company determines, in good faith, that the disclosure in such Ex-
change Offer Registration Statement of an event, occurrence or other item at such time could 
reasonably be expected to have a material adverse effect on the Company’s business, operations 
or prospects or (2) the disclosure in such Exchange Offer Registration Statement otherwise re-
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lates to a material business transaction which has not been publicly disclosed and the Board of 
Directors of the Company determines, in good faith, that any such disclosure would jeopardize 
the success of such transaction or that disclosure of such transaction is prohibited pursuant to the 
terms thereof. 

SECTION 4. Shelf Registration. 

(a) Shelf Registration.  If (i) the Company is not required to file an Exchange Offer 
Registration Statement or to consummate the Exchange Offer because the Exchange Offer is not 
permitted by applicable law or Commission policy (after the procedures set forth in Section 6(a) 
hereof have been complied with), (ii) for any reason the Exchange Offer is not Consummated on 
or before the Consummation Target Date (or if the Consummation Target Date is not a Business 
Day, the next succeeding Business Day), or (iii) with respect to any Holder of Transfer Re-
stricted Securities such Holder notifies the Company that (A) such Holder is prohibited by appli-
cable law or Commission policy from participating in the Exchange Offer, or (B) such Holder 
may not resell the Exchange Securities acquired by it in the Exchange Offer to the public without 
delivering a prospectus and that the Prospectus contained in the Exchange Offer Registration 
Statement is not appropriate or available for such resales by such Holder, or (C) such Holder is a 
Broker-Dealer and holds Initial Securities acquired directly from the Company or one of its af-
filiates, then, upon such Holder’s request, the Company and the Guarantors shall 

(x) use commercially reasonable efforts to cause to be filed a shelf registration 
statement pursuant to Rule 415 under the Securities Act, which may be an amendment to 
the Exchange Offer Registration Statement (in either event, the “Shelf Registration State-
ment”) as soon as practicable but in any event on or prior to the Consummation Target  
Date (or if the Consummation Target Date is not a Business Day, the next succeeding 
Business Day) (such date being the “Shelf Filing Deadline”), which Shelf Registration 
Statement shall provide for resales of all Transfer Restricted Securities the Holders of 
which shall have provided the information required pursuant to Section 4(b) hereof; and 

(y) use commercially reasonable efforts to cause such Shelf Registration 
Statement to be declared effective by the Commission on or before the 90th day after the 
Shelf Filing Deadline (or if such 90th day is not a Business Day, the next succeeding 
Business Day). 

Each of the Company and the Guarantors shall use its commercially reasonable efforts to 
keep such Shelf Registration Statement continuously effective, supplemented and amended as 
required by the provisions of Sections 6(b) and (c) hereof to the extent necessary to ensure that it 
is available for resales of Initial Securities by the Holders of Transfer Restricted Securities enti-
tled to the benefit of this Section 4(a), and to ensure that it conforms with the requirements of 
this Agreement, the Securities Act and the policies, rules and regulations of the Commission as 
announced from time to time, for a period of at least one year (as extended by any Shelf Black-
out Period) following the effective date of such Shelf Registration Statement (or shorter period 
that will terminate when all the Initial Securities covered by such Shelf Registration Statement 
have been sold pursuant to such Shelf Registration Statement). 
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Notwithstanding anything to the contrary in this Agreement, at any time, the Company 
may delay the filing of any Shelf Registration Statement or delay or suspend the effectiveness 
thereof and shall not be required to maintain the effectiveness thereof or amend or supplement 
such Shelf Registration Statement, for a period of time (a “Shelf Blackout Period”) not to exceed 
an aggregate of 90 days in any twelve-month period, if (1) the Board of Directors of the Com-
pany determines, in good faith, that the disclosure in such Shelf Registration Statement of an 
event, occurrence or other item at such time could reasonably be expected to have a material ad-
verse effect on the Company’s business, operations or prospects or (2) the disclosure in such 
Shelf Registration Statement otherwise relates to a material business transaction which has not 
been publicly disclosed and the Board of Directors of the Company determines, in good faith, 
that any such disclosure would jeopardize the success of such transaction or that disclosure of 
such transaction is prohibited pursuant to the terms thereof. 

(b) Provision by Holders of Certain Information in Connection with the Shelf Regis-
tration Statement.  No Holder of Transfer Restricted Securities may include any of its Transfer 
Restricted Securities in any Shelf Registration Statement pursuant to this Agreement unless and 
until such Holder furnishes to the Company in writing, within 20 Business Days after receipt of a 
request therefor, such information as the Company may reasonably request for use in connection 
with any Shelf Registration Statement or Prospectus or preliminary Prospectus included therein.  
Each Holder as to which any Shelf Registration Statement is being effected agrees to furnish 
promptly to the Company all information required to be disclosed in order to make the informa-
tion previously furnished to the Company by such Holder not materially misleading. 

SECTION 5. Additional Interest.  If (i) any of the Registration Statements required by 
this Agreement is not filed with the Commission on or prior to the date specified for such filing 
in this Agreement, (ii) any of such Registration Statements has not been declared effective by the 
Commission (or become automatically effective) on or prior to the date specified for such effec-
tiveness in this Agreement, (iii) the Exchange Offer has not been Consummated by the Con-
summation Target Date with respect to the Exchange Offer Registration Statement or (iv) any 
Registration Statement required by this Agreement is filed and declared effective but, at any time 
prior to the date which is two and one-half years after the Closing Date (or such earlier date 
when all the Transfer Restricted Securities covered by such Registration Statement have been 
sold pursuant to such Registration Statement), shall thereafter cease to be effective or fail to be 
usable for its intended purpose without being succeeded by a post-effective amendment to such 
Registration Statement that cures such failure and that is itself effective (each such event referred 
to in clauses (i) through (iv), a “Registration Default”), the Company hereby agrees that the in-
terest rate borne by the Transfer Restricted Securities shall be increased by 0.25% per annum 
during the 90-day period immediately following the occurrence of any Registration Default and 
shall increase by 0.25% per annum at the end of each subsequent 90-day period, but in no event 
shall such increase exceed 1.00% per annum (such increases, the “Additional Interest”).  Follow-
ing the cure of all Registration Defaults relating to any particular Transfer Restricted Securities, 
the interest rate borne by the relevant Transfer Restricted Securities will be reduced to the origi-
nal interest rate borne by such Transfer Restricted Securities; provided, however, that, if after 
any such reduction in interest rate, a different Registration Default occurs, the interest rate borne 
by the relevant Transfer Restricted Securities shall again be increased pursuant to the foregoing 



-8- 
 DC\1341477.1 

provisions.  Notwithstanding any other provisions of this Section 5, no Additional Interest shall 
accrue for a Registration Default that occurs by reason of an Exchange Offer Blackout Period or 
a Shelf Blackout Period.  Notwithstanding the foregoing, (i) the amount of Additional Interest 
payable shall not increase because more than one Registration Default has occurred and is pend-
ing and (ii) a Holder of Transfer Restricted Securities that is not entitled to the benefits of the 
Registration Statement (because, e.g., such Holder has not elected to include information or has 
not timely delivered such information to the Issuer pursuant to Section 4(b) hereof) shall not be 
entitled to Additional Interest with respect to a Registration Default that pertains to the Registra-
tion Statement. 

All obligations of the Company and the Guarantors set forth in the preceding paragraph 
that are outstanding with respect to any Transfer Restricted Security at the time such security 
ceases to be a Transfer Restricted Security shall survive until such time as all such obligations 
with respect to such security shall have been satisfied in full. 

SECTION 6. Registration Procedures. 

(a) Exchange Offer Registration Statement.  In connection with the Exchange Offer, 
the Company and the Guarantors shall comply with all of the provisions of Section 6(c) hereof, 
shall use commercially reasonable efforts to effect such exchange to permit the sale of Transfer 
Restricted Securities being sold in accordance with the intended method or methods of distribu-
tion thereof, and shall comply with the following provision: 

As a condition to its participation in the Exchange Offer pursuant to the terms of 
this Agreement, each Holder of Transfer Restricted Securities shall furnish, upon the re-
quest of the Company, prior to the Consummation thereof, a written representation to the 
Company (which may be contained in the letter of transmittal contemplated by the Ex-
change Offer Registration Statement) to the effect that (A) it is not an “affiliate” (as de-
fined in Rule 405 of the Securities Act) of the Company or any Guarantor, (B) it is not 
engaged in, and does not intend to engage in, and has no arrangement or understanding 
with any Person to participate in, a distribution (within the meaning of the Securities Act) 
of the Exchange Securities to be issued in the Exchange Offer and (C) it is acquiring the 
Exchange Securities in its ordinary course of business.  In addition, all such Holders of 
Transfer Restricted Securities shall otherwise cooperate in the Company’s preparations 
for the Exchange Offer.  Each Holder hereby acknowledges and agrees that any Broker-
Dealer and any such Holder using the Exchange Offer to participate in a distribution of 
the securities to be acquired in the Exchange Offer (1) could not under Commission pol-
icy as in effect on the date of this Agreement rely on the position of the Commission 
enunciated in Morgan Stanley & Co., Inc. (available June 5, 1991) and Exxon Capital 
Holdings Corporation (available May 13, 1988), as interpreted in the Commission’s letter 
to Shearman & Sterling dated July 2, 1993, and similar no-action letters, and (2) must 
comply with the registration and prospectus delivery requirements of the Securities Act in 
connection with a secondary resale transaction and that such a secondary resale transac-
tion should be covered by an effective registration statement containing the selling secu-
rity holder information required by Item 507 or 508, as applicable, of Regulation S-K if 
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the resales are of Exchange Securities obtained by such Holder in exchange for Initial Se-
curities acquired by such Holder directly from the Company. 

(b) Shelf Registration Statement.  In connection with the Shelf Registration State-
ment, each of the Company and the Guarantors shall comply with all the provisions of Section 
6(c) hereof and shall use its commercially reasonable efforts to effect such registration to permit 
the sale of the Transfer Restricted Securities being sold in accordance with the intended method 
or methods of distribution thereof, and pursuant thereto each of the Company and the Guarantors 
will as promptly as possible prepare and file with the Commission a Registration Statement relat-
ing to the registration on any appropriate form under the Securities Act, which form shall be 
available for the sale of the Transfer Restricted Securities in accordance with the intended 
method or methods of distribution thereof. 

(c) General Provisions.  In connection with any Registration Statement and any Pro-
spectus required by this Agreement to permit the sale or resale of Transfer Restricted Securities 
(including, without limitation, any Registration Statement and the related Prospectus required to 
permit resales of Initial Securities by Broker-Dealers), each of the Company and the Guarantors 
shall: 

(i) use its commercially reasonable efforts to keep such Registration State-
ment continuously effective and provide all requisite financial statements (including, if 
required by the Securities Act or any regulation thereunder, financial statements of the 
Guarantors for the period specified in Section 3 or 4 hereof, as applicable; upon the oc-
currence of any event that would cause any such Registration Statement or the Prospectus 
contained therein (A) to contain a material misstatement or omission or (B) not to be ef-
fective and usable for resale of Transfer Restricted Securities during the period required 
by this Agreement, the Company shall file promptly an appropriate amendment to such 
Registration Statement, in the case of clause (A), correcting any such misstatement or 
omission, and, in the case of either clause (A) or (B), use its commercially reasonable ef-
forts to cause such amendment to be declared effective and such Registration Statement 
and the related Prospectus to become usable for their intended purpose(s) as soon as prac-
ticable thereafter; 

(ii) use its commercially reasonable efforts to prepare and file with the Com-
mission such amendments and post-effective amendments to the applicable Registration 
Statement as may be necessary to keep the Registration Statement effective for the appli-
cable period set forth in Section 3 or 4 hereof, as applicable, or such shorter period as will 
terminate when all Transfer Restricted Securities covered by such Registration Statement 
have been sold; cause the Prospectus to be supplemented by any required Prospectus 
supplement, and as so supplemented to be filed pursuant to Rule 424 under the Securities 
Act, and to comply fully with the applicable provisions of Rules 424 and 430A under the 
Securities Act in a timely manner; and comply with the provisions of the Securities Act 
with respect to the disposition of all securities covered by such Registration Statement 
during the applicable period in accordance with the intended method or methods of dis-
tribution by the sellers thereof set forth in such Registration Statement or supplement to 
the Prospectus; 
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(iii) advise the underwriter(s), if any, and selling Holders promptly and, if re-
quested by such Persons, to confirm such advice in writing, (A) when the Prospectus or 
any Prospectus supplement or post-effective amendment has been filed, and, with respect 
to any Registration Statement or any post-effective amendment thereto, when the same 
has become effective, (B) of any request by the Commission for amendments to the Reg-
istration Statement or amendments or supplements to the Prospectus or for additional in-
formation relating thereto, (C) of the issuance by the Commission of any stop order sus-
pending the effectiveness of the Registration Statement under the Securities Act or of the 
suspension by any state securities commission of the qualification of the Transfer Re-
stricted Securities for offering or sale in any jurisdiction, or the initiation of any proceed-
ing for any of the preceding purposes, (D) of the existence of any fact or the happening of 
any event that makes any statement of a material fact made in the Registration Statement, 
the Prospectus, any amendment or supplement thereto, or any document incorporated by 
reference therein untrue, or that requires the making of any additions to or changes in the 
Registration Statement or the Prospectus in order to make the statements therein not mis-
leading.  If at any time the Commission shall issue any stop order suspending the effec-
tiveness of the Registration Statement, or any state securities commission or other regula-
tory authority shall issue an order suspending the qualification or exemption from qualifi-
cation of the Transfer Restricted Securities under state securities or blue sky laws, each of 
the Company and the Guarantors shall use its commercially reasonable efforts to obtain 
the withdrawal or lifting of such order at the earliest possible time; 

(iv) furnish without charge to each of the Initial Purchasers, each selling 
Holder named in any Registration Statement, and each of the underwriter(s), if any, be-
fore filing with the Commission, copies of any Registration Statement or any Prospectus 
included therein or any amendments or supplements to any such Registration Statement 
or Prospectus (including all documents incorporated by reference after the initial filing of 
such Registration Statement), which documents will be subject to the review and com-
ment of such Holders and underwriter(s) in connection with such sale, if any, for a period 
of at least five Business Days, and the Company will not file any such Registration 
Statement or Prospectus or any amendment or supplement to any such Registration 
Statement or Prospectus (including all such documents incorporated by reference) to 
which an Initial Purchaser of Transfer Restricted Securities covered by such Registration 
Statement or the underwriter(s), if any, shall reasonably object in writing within five 
Business Days after the receipt thereof (such objection to be deemed timely made upon 
confirmation of telecopy transmission within such period) except for any Registration 
Statement, Prospectus or any amendment or supplement to any such Shelf Registration 
Statement or Prospectus (a copy of which has been previously furnished as provided in 
the preceding sentence) that counsel to the Company has advised the Company that are, 
to such counsel’s knowledge, required to be filed to comply with applicable law.  The ob-
jection of an Initial Purchaser or underwriter, if any, shall be deemed to be reasonable if 
such Registration Statement, amendment, Prospectus or supplement, as applicable, as 
proposed to be filed, contains a material misstatement or omission; 
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(v) make available, subject to customary confidentiality agreements, at rea-
sonable times for inspection by the Initial Purchasers, the managing underwriter(s), if 
any, participating in any disposition pursuant to such Registration Statement and any at-
torney or accountant retained by such Initial Purchasers or any of the underwriter(s), cus-
tomary financial and other records, pertinent corporate documents and properties of each 
of the Company and the Guarantors and cause the Company’s and the Guarantors’ offi-
cers, directors and employees to supply customary information, in each case, reasonably 
requested by any such Holder, underwriter, attorney or accountant in connection with 
such Registration Statement or any post-effective amendment thereto subsequent to the 
filing thereof and prior to its effectiveness and to participate in meetings with investors to 
the extent requested by the managing underwriter(s), if any, in each case at reasonable 
times and in a reasonable manner; 

(vi) if requested by any selling Holders or the underwriter(s), if any, promptly 
incorporate in any Registration Statement or Prospectus, pursuant to a supplement or 
post-effective amendment if necessary, such information as such selling Holders and un-
derwriter(s), if any, may reasonably request to have included therein, including, without 
limitation, information relating to the “Plan of Distribution” of the Transfer Restricted 
Securities, information with respect to the principal amount of Transfer Restricted Securi-
ties being sold to such underwriter(s), the purchase price being paid therefor and any 
other terms of the offering of the Transfer Restricted Securities to be sold in such offer-
ing; and make all required filings of such Prospectus supplement or post-effective 
amendment as soon as practicable after the Company is notified of the matters to be in-
corporated in such Prospectus supplement or post-effective amendment; 

(vii) cause the Transfer Restricted Securities covered by the Registration 
Statement to be rated with the appropriate rating agencies, if so requested by the Holders 
of a majority in aggregate principal amount of Securities covered thereby or the under-
writer(s), if any; 

(viii) furnish to each Initial Purchaser, each selling Holder and each of the un-
derwriter(s), if any, in each case that so requests in writing and without charge, at least 
one copy of the Registration Statement, as first filed with the Commission, and of each 
amendment thereto, including financial statements and schedules, all documents incorpo-
rated by reference therein and all exhibits (including exhibits incorporated therein by ref-
erence); 

(ix) deliver to each selling Holder and each of the underwriter(s), if any, with-
out charge, as many copies of the Prospectus (including each preliminary prospectus) and 
any amendment or supplement thereto as such Persons reasonably may request; each of 
the Company and the Guarantors hereby consents to the use of the Prospectus and any 
amendment or supplement thereto by each of the selling Holders and each of the under-
writer(s), if any, in connection with the offering and the sale of the Transfer Restricted 
Securities covered by the Prospectus or any amendment or supplement thereto; 
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(x) enter into such agreements (including an underwriting agreement), and 
make such representations and warranties, and take all such other actions in connection 
therewith in order to expedite or facilitate the disposition of the Transfer Restricted Secu-
rities pursuant to any Registration Statement contemplated by this Agreement, all to such 
extent as may be requested by any Initial Purchaser or underwriter or pursuant to a writ-
ten request from Holders of at least 25% in aggregate principal amount of the outstanding 
Transfer Restricted Securities in each case in connection with any sale or resale pursuant 
to any Registration Statement contemplated by this Agreement; and whether or not an 
underwriting agreement is entered into and whether or not the registration is an Under-
written Registration, each of the Company and the Guarantors shall: 

(A) furnish to each Initial Purchaser, each selling Holder and each un-
derwriter, if any, in such substance and scope as they may request and as are cus-
tomarily made by issuers to underwriter(s) in primary underwritten offerings, 
upon the date of the Consummation of the Exchange Offer or, if applicable, the 
effectiveness of the Shelf Registration Statement: 

(1) a certificate, dated the date of Consummation of the Ex-
change Offer or the date of effectiveness of the Shelf Registration State-
ment, as the case may be, signed by (y) the President or any Vice Presi-
dent and (z) a principal financial or accounting officer of each of the 
Company and the Guarantors, confirming, as of the date thereof, the mat-
ters set forth in paragraphs (i), (ii) and (iii) of Section 5(e) of the Purchase 
Agreement and such other matters as such parties may reasonably request; 

(2) an opinion, dated the date of Consummation of the Ex-
change Offer or the date of effectiveness of the Shelf Registration State-
ment, as the case may be, of counsel for the Company and the Guarantors, 
covering the matters set forth in Section 5(c) of the Purchase Agreement 
and such other matter as such parties may reasonably request, and in any 
event including a statement to the effect that such counsel has participated 
in conferences with officers and other representatives of the Company and 
the Guarantors, representatives of the independent public accountants for 
the Company and the Guarantors, representatives of the underwriter(s), if 
any, and counsel to the underwriter(s), if any, in connection with the 
preparation of such Registration Statement and the related Prospectus and 
have considered the matters required to be stated therein and the state-
ments contained therein, although such counsel has not independently 
verified the accuracy, completeness or fairness of such statements; and 
that such counsel advises that, on the basis of the foregoing, no facts came 
to such counsel’s attention that caused such counsel to believe that the ap-
plicable Registration Statement, at the time such Registration Statement or 
any post-effective amendment thereto became effective, and, in the case of 
the Exchange Offer Registration Statement, as of the date of Consumma-
tion, contained an untrue statement of a material fact or omitted to state a 
material fact required to be stated therein or necessary to make the state-
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ments therein not misleading, or that the Prospectus contained in such 
Registration Statement as of its date and, in the case of the opinion dated 
the date of Consummation of the Exchange Offer, as of the date of Con-
summation, contained an untrue statement of a material fact or omitted to 
state a material fact necessary in order to make the statements therein not 
misleading.  Without limiting the foregoing, such counsel may state fur-
ther that such counsel assumes no responsibility for, and has not inde-
pendently verified, the accuracy, completeness or fairness of the financial 
statements, notes and schedules and other financial data included in any 
Registration Statement contemplated by this Agreement or the related Pro-
spectus; and 

(3) a customary comfort letter, dated the date of effectiveness 
of the Shelf Registration Statement, from the Company’s independent ac-
countants, in the customary form and covering matters of the type custom-
arily requested to be covered in comfort letters by underwriter(s) in con-
nection with primary underwritten offerings, and covering or affirming the 
matters set forth in the comfort letters delivered pursuant to Section 5(a) of 
the Purchase Agreement, without exception; 

(B) set forth in full or incorporate by reference in the underwriting 
agreement, if any, the indemnification provisions and procedures of Section 8 
hereof with respect to all parties to be indemnified pursuant to said Section; and 

(C) deliver such other documents and certificates as may be reasonably 
requested by such parties to evidence compliance with Section 6(c)(x)(A) hereof 
and with any customary conditions contained in the underwriting agreement or 
other agreement entered into by the Company or any of the Guarantors pursuant 
to this Section 6(c)(x), if any. 

If at any time the representations and warranties of the Company and the Guaran-
tors contemplated in Section 6(c)(x)(A)(1) hereof cease to be true and correct, the Com-
pany or the Guarantors shall so advise the Initial Purchasers and the underwriter(s), if 
any, and each selling Holder promptly and, if requested by such Persons, shall confirm 
such advice in writing; 

(xi) prior to any public offering of Transfer Restricted Securities, cooperate 
with the selling Holders, the underwriter(s), if any, and their respective counsel in con-
nection with the registration and qualification of the Transfer Restricted Securities under 
the state securities or blue sky laws of such jurisdictions as the selling Holders or under-
writer(s), if any, may request and do any and all other acts or things necessary or advis-
able to enable the disposition in such jurisdictions of the Transfer Restricted Securities 
covered by the Shelf Registration Statement; provided, however, that none of the Com-
pany or the Guarantors shall be required to register or qualify as a foreign corporation 
where it is not then so qualified or to take any action that would subject it to the service 
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of process in suits or to taxation, other than as to matters and transactions relating to the 
Registration Statement, in any jurisdiction where it is not then so subject; 

(xii) shall issue, upon the request of any Holder of Initial Securities covered by 
the Shelf Registration Statement, Exchange Securities having an aggregate principal 
amount equal to the aggregate principal amount of Initial Securities surrendered to the 
Company by such Holder in exchange therefor or being sold by such Holder; such Ex-
change Securities to be registered in the name of such Holder or in the name of the pur-
chaser(s) of such Securities, as the case may be; in return, the Initial Securities held by 
such Holder shall be surrendered to the Company for cancellation; 

(xiii) cooperate with the selling Holders and the underwriter(s), if any, to facili-
tate the timely preparation and delivery of certificates representing Transfer Restricted 
Securities to be sold and not bearing any restrictive legends; and enable such Transfer 
Restricted Securities to be in such denominations and registered in such names as the 
Holders or the underwriter(s), if any, may request at least two Business Days prior to any 
sale of Transfer Restricted Securities made by such Holders or underwriter(s); 

(xiv) use its commercially reasonable efforts to cause the Transfer Restricted 
Securities covered by the Registration Statement to be registered with or approved by 
such other governmental agencies or authorities as may be necessary to enable the seller 
or sellers thereof or the underwriter(s), if any, to consummate the disposition of such 
Transfer Restricted Securities, subject to the proviso contained in Section 6(c)(xi) hereof; 

(xv) if any fact or event contemplated by Section 6(c)(iii)(D) hereof shall exist 
or have occurred, prepare a supplement or post-effective amendment to the Registration 
Statement or related Prospectus or any document incorporated therein by reference or file 
any other required document so that, as thereafter delivered to the purchasers of Transfer 
Restricted Securities, the Prospectus will not contain an untrue statement of a material 
fact or omit to state any material fact necessary in order to make the statements therein 
not misleading; 

(xvi) provide a CUSIP number for all Securities not later than the effective date 
of the Registration Statement covering such Securities and provide the Trustee under the 
Indenture with printed certificates for such Securities which are in a form eligible for de-
posit with the Depository Trust Company and take all other action necessary to ensure 
that all such Securities are eligible for deposit with the Depository Trust Company; 

(xvii) cooperate and assist in any filings required to be made with FINRA and in 
the performance of any due diligence investigation by any underwriter (including any 
“qualified independent underwriter”) that is required to be retained in accordance with 
the rules and regulations of FINRA; 

(xviii) otherwise use its commercially reasonable efforts to comply with all ap-
plicable rules and regulations of the Commission, and make generally available to its se-
curity holders, as soon as practicable, a consolidated earnings statement meeting the re-
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quirements of Rule 158 (which need not be audited) for the twelve-month period (A) 
commencing at the end of any fiscal quarter in which Transfer Restricted Securities are 
sold to underwriter(s) in a firm commitment or best efforts Underwritten Offering or (B) 
if not sold to underwriter(s) in such an offering, beginning with the first month of the 
Company’s first fiscal quarter commencing after the effective date of the Registration 
Statement; and 

(xix) cause the Indenture to be qualified under the Trust Indenture Act not later 
than the effective date of the first Registration Statement required by this Agreement, 
and, in connection therewith, cooperate with the Trustee and the Holders of Securities to 
effect such changes to the Indenture as may be required for such Indenture to be so quali-
fied in accordance with the terms of the Trust Indenture Act; and to execute and use its 
commercially reasonable efforts to cause the Trustee to execute, all documents that may 
be required to effect such changes and all other forms and documents required to be filed 
with the Commission to enable such Indenture to be so qualified in a timely manner. 

Each Holder agrees by acquisition of a Transfer Restricted Security that, upon receipt of 
any notice from the Company of the existence of any fact of the kind described in Section 
6(c)(iii)(D) hereof, such Holder will forthwith discontinue disposition of Transfer Restricted Se-
curities pursuant to the applicable Registration Statement until such Holder’s receipt of the cop-
ies of the supplemented or amended Prospectus contemplated by Section 6(c)(xv) hereof, or until 
it is advised in writing (the “Advice”) by the Company that the use of the Prospectus may be re-
sumed, and has received copies of any additional or supplemental filings that are incorporated by 
reference in the Prospectus.  If so directed by the Company, each Holder will deliver to the 
Company (at the Company’s expense) all copies, other than permanent file copies then in such 
Holder’s possession, of the Prospectus covering such Transfer Restricted Securities that was cur-
rent at the time of receipt of such notice.  In the event the Company shall give any such notice, 
the time period regarding the effectiveness of such Registration Statement set forth in Section 3 
or 4 hereof, as applicable, shall be extended by the number of days during the period from and 
including the date of the giving of such notice pursuant to Section 6(c)(iii)(D) hereof to and in-
cluding the date when each selling Holder covered by such Registration Statement shall have re-
ceived the copies of the supplemented or amended Prospectus contemplated by Section 6(c)(xv) 
hereof or shall have received the Advice; provided, however, that no such extension shall be 
taken into account in determining whether Additional Interest is due pursuant to Section 5 hereof 
or the amount of such Additional Interest, it being agreed that the Company’s option to suspend 
use of a Registration Statement pursuant to this paragraph shall be treated as a Registration De-
fault for purposes of Section 5 hereof. 

SECTION 7. Registration Expenses. 

(a) All expenses incident to the Company’s and the Guarantors’ performance of or 
compliance with this Agreement (other than underwriting discounts or commissions) will be 
borne by the Company and the Guarantors, jointly and severally, regardless of whether a Regis-
tration Statement becomes effective, including, without limitation: (i) all registration and filing 
fees and expenses (including filings made by any Initial Purchaser or Holder with FINRA (and, 
if applicable, the fees and expenses of any “qualified independent underwriter” and its counsel 
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that may be required by the rules and regulations of FINRA)); (ii) all fees and expenses of com-
pliance with federal securities and state securities or blue sky laws; (iii) all expenses of printing 
(including printing certificates for the Exchange Securities to be issued in the Exchange Offer 
and printing of Prospectuses), messenger and delivery services and telephone; (iv) all fees and 
disbursements of counsel for the Company, the Guarantors and, subject to Section 7(b) hereof of 
one firm of counsel, plus local counsel, the Holders of Transfer Restricted Securities; (v) all ap-
plication and filing fees in connection with listing the Exchange Securities on a securities ex-
change or automated quotation system pursuant to the requirements thereof; and (vi) all fees and 
disbursements of independent certified public accountants of the Company and the Guarantors 
(including the expenses of any special audit and comfort letters required by or incident to such 
performance). 

Each of the Company and the Guarantors will, in any event, bear its internal expenses 
(including, without limitation, all salaries and expenses of its officers and employees performing 
legal or accounting duties), the expenses of any annual audit and the fees and expenses of any 
Person, including special experts, retained by the Company or the Guarantors. 

(b) In connection with any Registration Statement required by this Agreement (in-
cluding, without limitation, the Exchange Offer Registration Statement and the Shelf Registra-
tion Statement), the Company and the Guarantors, jointly and severally, will reimburse the Initial 
Purchasers and the Holders of Transfer Restricted Securities being tendered in the Exchange Of-
fer and/or resold pursuant to the “Plan of Distribution” contained in the Exchange Offer Regis-
tration Statement or registered pursuant to the Shelf Registration Statement, as applicable, for the 
reasonable fees and disbursements of not more than one counsel, who shall be Cahill Gordon & 
Reindel LLP or such other counsel as may be chosen by the Holders of a majority in principal 
amount of the Transfer Restricted Securities for whose benefit such Registration Statement is 
being prepared. 

SECTION 8. Indemnification. 

(a) The Company and the Guarantors, jointly and severally, agree to indemnify and 
hold harmless (i) each Holder and (ii) each Person, if any, who controls (within the meaning of 
Section 15 of the Securities Act or Section 20 of the Exchange Act) any Holder (any of the Per-
sons referred to in this clause (ii) being hereinafter referred to as a “controlling person”) and (iii) 
the respective officers, directors, partners, employees, representatives and agents of any Holder 
or any controlling person (any Person referred to in clause (i), (ii) or (iii) may hereinafter be re-
ferred to as an “Indemnified Holder”), to the fullest extent lawful, from and against any and all 
losses, claims, damages, liabilities, judgments, actions and expenses (including, without limita-
tion, and as incurred, reimbursement of all reasonable costs of investigating, preparing, pursuing, 
settling, compromising, paying or defending any claim or action, or any investigation or proceed-
ing by any governmental agency or body, commenced or threatened, including the reasonable 
fees and expenses of counsel to any Indemnified Holder), joint or several, directly or indirectly 
caused by, related to, based upon, arising out of or in connection with any untrue statement or 
alleged untrue statement of a material fact contained in any Registration Statement or Prospectus 
(or any amendment or supplement thereto), or any omission or alleged omission to state therein a 
material fact required to be stated therein or necessary to make the statements therein not mis-
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leading, except insofar as such losses, claims, damages, liabilities or expenses are caused by an 
untrue statement or omission or alleged untrue statement or omission that is made in reliance 
upon and in conformity with information relating to any of the Holders furnished in writing to 
the Company by any of the Holders expressly for use therein.  This indemnity agreement shall be 
in addition to any liability which the Company or any of the Guarantors may otherwise have. 

In case any action or proceeding (including any governmental or regulatory investigation 
or proceeding) shall be brought or asserted against any of the Indemnified Holders with respect 
to which indemnity may be sought against the Company or the Guarantors, such Indemnified 
Holder (or the Indemnified Holder controlled by such controlling person) shall promptly notify 
the Company and the Guarantors in writing; provided, however, that the failure to give such no-
tice shall not relieve any of the Company or the Guarantors of its obligations pursuant to this 
Agreement.  Such Indemnified Holder shall have the right to employ its own counsel in any such 
action and the fees and expenses of such counsel shall be paid, as incurred, by the Company and 
the Guarantors (regardless of whether it is ultimately determined that an Indemnified Holder is 
not entitled to indemnification hereunder).  The Company and the Guarantors shall not, in con-
nection with any one such action or proceeding or separate but substantially similar or related 
actions or proceedings in the same jurisdiction arising out of the same general allegations or cir-
cumstances, be liable for the reasonable fees and expenses of more than one separate firm of at-
torneys (in addition to any local counsel) at any time for such Indemnified Holders, which firm 
shall be designated by the Holders.  The Company and the Guarantors shall be liable for any set-
tlement of any such action or proceeding effected with the Company’s and the Guarantors’ prior 
written consent, which consent shall not be withheld unreasonably, and each of the Company and 
the Guarantors agrees to indemnify and hold harmless any Indemnified Holder from and against 
any loss, claim, damage, liability or expense by reason of any settlement of any action effected 
with the written consent of the Company and the Guarantors.  The Company and the Guarantors 
shall not, without the prior written consent of each Indemnified Holder, settle or compromise or 
consent to the entry of judgment in or otherwise seek to terminate any pending or threatened ac-
tion, claim, litigation or proceeding in respect of which indemnification or contribution may be 
sought hereunder (whether or not any Indemnified Holder is a party thereto), unless such settle-
ment, compromise, consent or termination includes an unconditional release of each Indemnified 
Holder from all liability arising out of such action, claim, litigation or proceeding. 

(b) Each Holder of Transfer Restricted Securities agrees, severally and not jointly, to 
indemnify and hold harmless (i) the Company, the Guarantors and the respective directors and 
officers of the Company and the Guarantors who sign a Registration Statement, and (ii) any Per-
son controlling (within the meaning of Section 15 of the Securities Act or Section 20 of the Ex-
change Act) the Company or any of the Guarantors, and the respective officers, directors, part-
ners, employees, representatives and agents of each such Person (any Person referred to in clause 
(i) or (ii) may hereinafter be referred to as an “Issuer Indemnified Party”), to the same extent as 
the foregoing indemnity from the Company and the Guarantors to each of the Indemnified Hold-
ers, but only with respect to claims and actions based on information relating to such Holder fur-
nished in writing by such Holder expressly for use in any Registration Statement.  In case any 
action or proceeding shall be brought against an Issuer Indemnified Party in respect of which in-
demnity may be sought against a Holder of Transfer Restricted Securities, such Holder shall 
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have the rights and duties given the Company and the Guarantors, and the Issuer Indemnified 
Parties shall have the rights and duties given to each Holder by the preceding paragraph. 

(c) If the indemnification provided for in this Section 8 is unavailable to an indemni-
fied party under Section 8(a) or (b) hereof (other than by reason of exceptions provided in those 
Sections) in respect of any losses, claims, damages, liabilities, judgments, actions or expenses 
referred to therein, then each applicable indemnifying party, in lieu of indemnifying such indem-
nified party, shall contribute to the amount paid or payable by such indemnified party as a result 
of such losses, claims, damages, liabilities or expenses in such proportion as is appropriate to re-
flect the relative benefits received by the Company and the Guarantors, on the one hand, and the 
Holders, on the other hand, from the Initial Placement (which in the case of the Company and the 
Guarantors shall be deemed to be equal to the total gross proceeds to the Company and the Guar-
antors from the Initial Placement), the amount of Additional Interest which did not become pay-
able as a result of the filing of the Registration Statement resulting in such losses, claims, dam-
ages, liabilities, judgments actions or expenses, and such Registration Statement, or if such allo-
cation is not permitted by applicable law, the relative fault of the Company and the Guarantors, 
on the one hand, and the Holders, on the other hand, in connection with the statements or omis-
sions which resulted in such losses, claims, damages, liabilities or expenses, as well as any other 
relevant equitable considerations.  The relative fault of the Company on the one hand and of the 
Indemnified Holder on the other shall be determined by reference to, among other things, 
whether the untrue or alleged untrue statement of a material fact or the omission or alleged omis-
sion to state a material fact relates to information supplied by the Company or any of the Guaran-
tors, on the one hand, or the Indemnified Holders, on the other hand, and the parties’ relative in-
tent, knowledge, access to information and opportunity to correct or prevent such statement or 
omission.  The amount paid or payable by a party as a result of the losses, claims, damages, li-
abilities and expenses referred to above shall be deemed to include, subject to the limitations set 
forth in the second paragraph of Section 8(a) hereof, any legal or other fees or expenses reasona-
bly incurred by such party in connection with investigating or defending any action or claim. 

The Company, the Guarantors and each Holder of Transfer Restricted Securities agree 
that it would not be just and equitable if contribution pursuant to this Section 8(c) were deter-
mined by pro rata allocation (even if the Holders were treated as one entity for such purpose) or 
by any other method of allocation which does not take account of the equitable considerations 
referred to in the immediately preceding paragraph.  The amount paid or payable by an indemni-
fied party as a result of the losses, claims, damages, liabilities or expenses referred to in the im-
mediately preceding paragraph shall be deemed to include, subject to the limitations set forth 
above, any legal or other expenses reasonably incurred by such indemnified party in connection 
with investigating or defending any such action or claim.  Notwithstanding the provisions of this 
Section 8, none of the Holders (and its related Indemnified Holders) shall be required to contrib-
ute, in the aggregate, any amount in excess of the amount by which the total discount received by 
such Holder with respect to the Initial Securities exceeds the amount of any damages which such 
Holder has otherwise been required to pay by reason of such untrue or alleged untrue statement 
or omission or alleged omission.  No Person guilty of fraudulent misrepresentation (within the 
meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from any Person 
who was not guilty of such fraudulent misrepresentation.  The Holders’ obligations to contribute 
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pursuant to this Section 8(c) are several in proportion to the respective principal amount of Initial 
Securities held by each of the Holders hereunder and not joint. 

SECTION 9. Rule 144A.  Each of the Company and the Guarantors hereby agrees with 
each Holder, for so long as any Transfer Restricted Securities remain outstanding and during any 
period in which the Company or such Guarantor is not subject to Section 13 or 15(d) of the Ex-
change Act, to make available to any Holder or beneficial owner of Transfer Restricted Securi-
ties in connection with any sale thereof and any prospective purchaser of such Transfer Re-
stricted Securities from such Holder or beneficial owner, the information required by Rule 
144A(d)(4) under the Securities Act in order to permit resales of such Transfer Restricted Securi-
ties pursuant to Rule 144A under the Securities Act. 

SECTION 10. Participation in Underwritten Registrations.  No Holder may participate 
in any Underwritten Registration hereunder unless such Holder (a) agrees to sell such Holder’s 
Transfer Restricted Securities on the basis provided in any underwriting arrangements approved 
by the Persons entitled hereunder to approve such arrangements and (b) completes and executes 
all reasonable questionnaires, powers of attorney, indemnities, underwriting agreements, lock-up 
letters and other documents required under the terms of such underwriting arrangements. 

SECTION 11. Selection of Underwriters.  The Holders of Transfer Restricted Securities 
covered by the Shelf Registration Statement who desire to do so may sell such Transfer Re-
stricted Securities in an Underwritten Offering.  In any such Underwritten Offering, the invest-
ment banker(s) and managing underwriter(s) that will administer such offering will be selected 
by the Holders of a majority in aggregate principal amount of the Transfer Restricted Securities 
included in such offering; provided, however, that such investment banker(s) and managing un-
derwriter(s) must be reasonably satisfactory to the Company. 

SECTION 12. Miscellaneous. 

(a) Remedies.  Each of the Company and the Guarantors hereby agrees that monetary 
damages would not be adequate compensation for any loss incurred by reason of a breach by it 
of the provisions of this Agreement and hereby agree to waive the defense in any action for spe-
cific performance that a remedy at law would be adequate. 

(b) No Inconsistent Agreements.  Each of the Company and the Guarantors will not 
on or after the date of this Agreement enter into any agreement with respect to its securities that 
is inconsistent with the rights granted to the Holders in this Agreement or otherwise conflicts 
with the provisions hereof.  Neither the Company nor any of the Guarantors has previously en-
tered into any agreement granting any registration rights with respect to its securities to any Per-
son.  The rights granted to the Holders hereunder do not in any way conflict with and are not in-
consistent with the rights granted to the holders of the Company’s or any of the Guarantors’ se-
curities under any agreement in effect on the date hereof. 

(c) Adjustments Affecting the Securities.  The Company will not take any action, or 
permit any change to occur, with respect to the Securities that would materially and adversely 
affect the ability of the Holders to Consummate any Exchange Offer. 
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(d) Amendments and Waivers.  The provisions of this Agreement may not be 
amended, modified or supplemented, and waivers or consents to or departures from the provi-
sions hereof may not be given unless the Company has (i) in the case of Section 5 hereof and this 
Section 12(d)(i), obtained the written consent of Holders of all outstanding Transfer Restricted 
Securities and (ii) in the case of all other provisions hereof, obtained the written consent of 
Holders of a majority of the outstanding principal amount of Transfer Restricted Securities (ex-
cluding any Transfer Restricted Securities held by the Company or its Affiliates).  Notwithstand-
ing the foregoing, a waiver or consent to departure from the provisions hereof that relates exclu-
sively to the rights of Holders whose securities are being tendered pursuant to the Exchange Of-
fer and that does not affect directly or indirectly the rights of other Holders whose securities are 
not being tendered pursuant to such Exchange Offer may be given by the Holders of a majority 
of the outstanding principal amount of Transfer Restricted Securities being tendered or regis-
tered; provided, however, that, with respect to any matter that directly or indirectly affects the 
rights of any Initial Purchaser hereunder, the Company shall obtain the written consent of each 
such Initial Purchaser with respect to which such amendment, qualification, supplement, waiver, 
consent or departure is to be effective. 

(e) Notices.  All notices and other communications provided for or permitted here-
under shall be made in writing by hand-delivery, first-class mail (registered or certified, return 
receipt requested), telex, telecopier, or air courier guaranteeing overnight delivery: 

(i) if to a Holder, at the address set forth on the records of the Registrar under 
the Indenture, with a copy to the Registrar under the Indenture; and 

(ii) if to Alphabet or the Company: 
 
Alphabet Holding Company, Inc. 
520 Madison Avenue 
New York, NY  10022 
Facsimile:  (212) 381-8019 
Attention:  Elliot Wagner 

NBTY, Inc. 
2100 Smithtown Avenue 
Ronkonkoma, NY 11779 
Facsimile:  (631) 218-7341 
Attention:  Irene B. Fisher, Esq. 

 
With a copy to: 

Latham & Watkins LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, DC 20004-1304 
Facsimile: (202) 637-2201 
Attention:  Rachel W. Sheridan, Esq. 
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All such notices and communications shall be deemed to have been duly given:  at the 
time delivered by hand, if personally delivered; five Business Days after being deposited in the 
mail, postage prepaid, if mailed; when answered back, if telexed; when receipt acknowledged, if 
telecopied; and on the next Business Day, if timely delivered to an air courier guaranteeing over-
night delivery. 

Copies of all such notices, demands or other communications shall be concurrently deliv-
ered by the Person giving the same to the Trustee at the address specified in the Indenture. 

(f) Successors and Assigns.  This Agreement shall inure to the benefit of and be bind-
ing upon the successors and assigns of each of the parties, including, without limitation, and 
without the need for an express assignment, subsequent Holders of Transfer Restricted Securi-
ties; provided, however, that this Agreement shall not inure to the benefit of or be binding upon a 
successor or assign of a Holder unless and to the extent such successor or assign acquired Trans-
fer Restricted Securities from such Holder. 

(g) Counterparts.  This Agreement may be executed in any number of counterparts 
and by the parties hereto in separate counterparts, each of which when so executed shall be 
deemed to be an original and all of which taken together shall constitute one and the same 
agreement.  Delivery of an executed counterpart of a signature page to this Agreement by tele-
copier, facsimile or other electronic transmission (i.e., a “pdf” or “tif”) shall be effective as de-
livery of a manually executed counterpart thereof.   

(h) Headings.  The headings in this Agreement are for convenience of reference only 
and shall not limit or otherwise affect the meaning hereof. 

(i) Governing Law.  THIS AGREEMENT SHALL BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, 
WITHOUT REGARD TO THE CONFLICTS OF LAW RULES THEREOF. 

(j) Severability.  In the event that any one or more of the provisions contained herein, 
or the application thereof in any circumstance, is held invalid, illegal or unenforceable, the valid-
ity, legality and enforceability of any such provision in every other respect and of the remaining 
provisions contained herein shall not be affected or impaired thereby. 

(k) Entire Agreement.  This Agreement is intended by the parties as a final expression 
of their agreement and intended to be a complete and exclusive statement of the agreement and 
understanding of the parties hereto in respect of the subject matter contained herein.  There are 
no restrictions, promises, warranties or undertakings, other than those set forth or referred to 
herein with respect to the registration rights granted by the Company with respect to the Transfer 
Restricted Securities.  This Agreement supersedes all prior agreements and understandings be-
tween the parties with respect to such subject matter. 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first 
written above. 

ALPHABET MERGER SUB, INC. 

By:   
 Name: 
 Title: 

NBTY, INC. 
 

 
 

By:   
 Name: 
 Title: 
 

5100 NEW HORIZONS BOULEVARD, LLC 
AMERICAN HEALTH, INC. 
ARCO PHARMACEUTICALS, INC. 
DE TUINEN LTD. 
FOOD SYSTEMS, INC. 
GOOD ‘N NATURAL MANUFACTURING 
CORP. 
HEALTHWATCHERS (DE), INC. 
HOLLAND & BARRETT, LTD. 
MET-RX NUTRITION, INC. 
MET-RX SUBSTRATE TECHNOLOGY, INC. 
MET-RX USA, INC. 
NABARCO ADVERTISING ASSOCIATES, INC. 
NATURE’S BOUNTY INC. 
NATURE’S BOUNTY, INC. 
NATURE’S BOUNTY MANUFACTURING 
CORP. 
NATURESMART, LLC 
NBTY CHINA, INC. 
NBTY CHINA HOLDINGS, INC. 
NBTY DISTRIBUTION, INC. 
NBTY FLIGHT SERVICES, LLC 
NBTY GLOBAL, INC. 
NBTY TRANSPORTATION, INC. 
NBTY UKRAINE, INC. 
NBTY UKRAINE 1, LLC 
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NBTY UKRAINE 2, LLC 
NUTRITION HEADQUARTERS (DE), INC. 
PRECISION ENGINEERED LIMITED (USA) 
PURITAN’S PRIDE, INC. 
PURITAN’S PRIDE OF JAPAN, INC. 
PURITAN’S PRIDE RETAIL STORES, INC. 
REXALL, INC. 
REXALL SUNDOWN, INC. 
RICHARDSON LABS, INC. 
SOLGAR HOLDINGS, INC. 
SOLGAR MEXICO HOLDINGS, LLC 
THE NON-IRRADIATED HERBAL 
MANUFACTURERS GROUP, LLC 
VITAMIN WORLD CHINA, INC. 
VITAMIN WORLD OF GUAM LLC 
VITAMIN WORLD ONLINE, INC. 
VITAMIN WORLD OUTLET STORES, INC. 
WORLDWIDE SPORT NUTRITIONAL    
 SUPPLEMENTS, INC. 
 
By: ______________________________ 
Name:  Harvey Kamil 
Title:  President and Treasurer 
 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Vice President and Secretary 
 
 
 
NBTY ACQUISITION, LLC 
NBTY LENDCO, LLC 
 
By: ______________________________ 
Name:  Harvey Kamil 
Title:  President 
 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Secretary 
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NBTY MANUFACTURING, LLC 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Secretary 
 
 
By: ______________________________ 
Name:  Joseph Looney 
Title:  Treasurer 
 
 
 
SOLGAR, INC. 
THE ESTER C COMPANY 
 
By: ______________________________ 
Name:  Harvey Kamil 
Title:  President and Chief Financial Officer 
 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Vice President and Secretary 

 
 
 

ARTHRITIS RESEARCH CORP. 
DIABETES AMERICAN RESEARCH CORP. 
NBTY GLOBAL DISTRIBUTION, INC. 
UNITED STATES NUTRITION, INC. 
VITAMIN WORLD, INC. 
 
By: ______________________________ 
Name:  Harvey Kamil 
Title:  Treasurer 
 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Vice President and Secretary 
 
 
 
NBTY CAH COMPANY 
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NBTY CAM COMPANY 
NBTY PAH, LLC 
 
By: ______________________________ 
Name: Hans Lindgren 
Title:   Secretary 
 
 
By: ______________________________ 
Name:  Joseph Looney 
Title:  President and Treasurer 
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The foregoing Registration Rights Agreement is hereby confirmed and accepted as of the 
date first above written: 

BANC OF AMERICA SECURITIES LLC 
BARCLAYS CAPITAL INC. 
CREDIT SUISSE SECURITIES (USA) LLC 

Acting on behalf of themselves 
and as the Representatives of 
the several Initial Purchasers 

By: Banc of America Securities LLC 

By:   
Managing Director 

 



 

EXHIBIT 10.10 

NINTH AMENDMENT TO EXECUTIVE CONSULTING AGREEMENT 

This Ninth Amendment to Executive Consulting Agreement is made as of the 9th day of 
December, 2010, by and between NBTY, Inc. (the “Company”) and RUDOLPH 
MANAGEMENT ASSOCIATES, INC., a Florida corporation (“RMA”). 

W I T N E S S E T H :  

WHEREAS, the Company and RMA entered into that certain Executive Consulting 
Agreement, dated as of January 1, 2002 (as amended by the First Amendment, the Second 
Amendment, the Third Amendment, the Fourth Amendment, the Fifth Amendment, the Sixth 
Amendment, the Seventh Amendment and the Eighth Amendment, collectively the 
“Agreement”); 

WHEREAS, the term of the Agreement expires on December 31, 2010 (the “Term”); 

WHEREAS, the Company has decided to extend the Term of the Agreement; and 

WHEREAS, RMA and ARTHUR RUDOLPH desire to continue to make their respective 
services as an Executive Consultant available to the Company. 

NOW, THEREFORE, in consideration of the mutual promises hereafter contained and 
for other good and valuable consideration, the parties agree as follows: 

1.  Term.  Section 1 of the Agreement is hereby amended and restated to read in its 
entirety as follows: 

“1. Retention.  The Company hereby retains RMA to provide 
the services of ARTHUR RUDOLPH and ARTHUR RUDOLPH 
hereby accepts the engagement of Executive Consultant from 
January 1, 2011 through December 31, 2011 (the “Term”).” 

2.  Continuity.  Except as otherwise expressly amended by this Ninth Amendment, the 
Agreement shall continue in full force and effect. 

3.  Governing Law; Counterparts.  This Amendment shall be construed and enforced 
according to the laws of the State of New York.  This Amendment may be executed in any 
number of counterparts, each of which shall be considered an original for all purposes, and all of 
which when taken together constitute a single counterpart instrument. 
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IN WITNESS WHEREOF, the parties hereto have executed this Ninth Amendment as of 
the day and year first above written. 

 

 RUDOLPH MANAGEMENT 
 ASSOCIATES, INC. 

   NBTY, INC. 

By:  By:
 Arthur Rudolph 

President 
  Harvey Kamil 

President 

  Agreed and Consented:    

     

  ARTHUR RUDOLPH, individually    
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CREDIT AGREEMENT 

Dated as of October 1, 2010 

among 

ALPHABET MERGER SUB, INC. 
(TO BE MERGED WITH AND INTO NBTY, INC.) 

as the Borrower, 

ALPHABET HOLDING COMPANY, INC., 

as Holdings, 

BARCLAYS BANK PLC, 

as Administrative Agent, Swing Line Lender 
and L/C Issuer, 

The Other Lenders Party Hereto, 

BARCLAYS CAPITAL, 
BANC OF AMERICA SECURITIES LLC 

and 
CREDIT SUISSE SECURITIES (USA) LLC 

as Joint Lead Arrangers and Bookrunners, 

BANC OF AMERICA SECURITIES LLC 
and 

CREDIT SUISSE AG  

as Co-Syndication Agents 

and 

CITIBANK, N.A., 
COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A.,  

“RABOBANK NEDERLAND”, NEW YORK BRANCH, 
MIZUHO CORPORATE BANK, LTD. 

and 
SUNTRUST BANK 

as Co-Documentation Agents 
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CREDIT AGREEMENT 

This CREDIT AGREEMENT (this “Agreement”) is entered into as of October 1, 2010, 
among ALPHABET MERGER SUB, INC. (“Merger Sub” and, at any time prior to the consummation of 
the Merger (as defined below), the “Borrower”), a Delaware corporation to be merged with and into 
NBTY, INC., a Delaware corporation (the “Company” and, upon and at any time after the consummation 
of the Merger, the “Borrower”) ALPHABET HOLDING COMPANY, INC., a Delaware corporation 
(“Holdings”), each lender from time to time party hereto (collectively, the “Lenders” and individually, a 
“Lender”), BARCLAYS CAPITAL, BANC OF AMERICA SECURITIES LLC and CREDIT SUISSE 
SECURITIES (USA) LLC, as Joint Lead Arrangers and Bookrunners, BANC OF AMERICA 
SECURITIES LLC and CREDIT SUISSE SECURITIES (USA) LLC, as Co-Syndication Agents, 
CITIBANK, N.A., COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A., 
“RABOBANK NEDERLAND”, NEW YORK BRANCH, MIZUHO CORPORATE BANK, LTD. and 
SUNTRUST BANK, as Co-Documentation Agents, and BARCLAYS BANK PLC, as Administrative 
Agent, Swing Line Lender and L/C Issuer. 

PRELIMINARY STATEMENTS 

Pursuant to the Merger Agreement (as that and other capitalized terms used in these 
preliminary statements are defined elsewhere in this Agreement), Merger Sub, will be merged with and 
into the Company in accordance with the terms thereof (the “Merger”), with (i) the consideration for the 
Merger being paid, (ii) the Company surviving as a wholly-owned Subsidiary of Holdings and (iii) the 
Company assuming by operation of law and pursuant to the Assumption Agreement all of the Obligations 
of Merger Sub under this Agreement and the other Loan Documents (and all references herein and in the 
other Loan Documents to the “Borrower” shall thereupon be deemed to be references to the Company). 

The Borrower has requested that, immediately upon the satisfaction in full of the 
conditions precedent set forth in Article IV below, the Lenders (a) lend to the Borrower $1,750,000,000 in 
the form of a term loan facility comprising (i) a term loan A facility in the aggregate principal amount of 
$250,000,000 and (ii) a term loan B facility in the aggregate principal amount of $1,500,000,000 and (b) 
make available to the Borrower a $250,000,000 revolving credit facility for the making of revolving 
loans, swing line loans and the issuance of letters of credit for the account of the Borrower, from time to 
time. 

In consideration of the mutual covenants and agreements herein contained, the parties 
hereto covenant and agree as follows: 

ARTICLE I 
DEFINITIONS AND ACCOUNTING TERMS 

1.01 Defined Terms.  As used in this Agreement, the following terms shall have the 
meanings set forth below: 

“Acquisition Representations” means the representations made by the Company in the 
Merger Agreement as are material to the interests of the Lenders, but only to the extent that Holdings has 
the right to terminate its obligations under the Merger Agreement or to decline to consummate the Merger 
pursuant to the Merger Agreement, as a result of a breach of such representations in the Merger 
Agreement. 

“Administrative Agent” means Barclays Bank in its capacity as administrative agent 
under any of the Loan Documents, or any successor administrative agent permitted by the terms hereof.   



 

“Administrative Agent’s Office” means the Administrative Agent’s address and, as 
appropriate, account as set forth on Schedule 10.02, or such other address or account as the 
Administrative Agent may from time to time notify the Borrower and the Lenders. 

“Administrative Questionnaire” means an Administrative Questionnaire in substantially 
the form of Exhibit E-3 or any other form approved by the Administrative Agent. 

“Affiliate” means, with respect to any Person, another Person that directly, or indirectly 
through one or more intermediaries, Controls or is Controlled by or is under common Control with the 
Person specified.  “Control” means the possession, directly or indirectly, of the power to direct or cause 
the direction of the management or policies of a Person, whether through the ability to exercise voting 
power, by contract or otherwise.  “Controlling” and “Controlled” have meanings correlative thereto. 

“Affiliate Lender Assignment and Assumption” has the meaning specified in Section 
10.07(i)(iii). 

“Affiliate Lenders” means, collectively, Holdings and its Subsidiaries and Other 
Affiliates. 

“Agent-Related Persons” means each Agent, together with its Related Parties. 

“Agents” means, collectively, the Administrative Agent, the Arrangers, the Co-
Syndication Agents, the Co-Documentation Agents and the Supplemental Administrative Agents (if any). 

“Aggregate Commitments” means the Commitments of all the Lenders. 

“Agreement” means this Credit Agreement. 

“Applicable Commitment Fee” means a percentage per annum equal to 0.50% per 
annum. 

“Applicable Rate” means a percentage per annum equal to: 

(a) with respect to Term B Loans, (i) from the Closing Date until the first Business 
Day that immediately follows the date on which a Compliance Certificate is delivered pursuant 
to Section 6.02(b) in respect of the first full fiscal quarter ending after the Closing Date, 4.50% 
per annum for Eurodollar Rate Loans, and 3.50% per annum for Base Rate Loans and (ii) 
thereafter, the applicable percentage per annum set forth below, as determined by reference to 
the Total Senior Secured Leverage Ratio as set forth in the most recent Compliance Certificate 
received by the Administrative Agent pursuant to Section 6.02(b): 

Applicable Rate 

Pricing 
Level 

 

Total Senior Secured 
Leverage Ratio 

 
Eurodollar Rate  

 
Base Rate 

 
1 < 2.50:1.00 4.25% 3.25% 

2 > 2.50:1.00  4.50% 3.50% 
; and 
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(b) with respect to the Term A Loans and the Revolving Credit Facility, (i) from 
the Closing Date until the first Business Day that immediately follows the date on which a 
Compliance Certificate is delivered pursuant to Section 6.02(b) in respect of the first full fiscal 
quarter ending after the Closing Date, 4.25% per annum for Eurodollar Rate Loans, and 3.25% 
per annum for Base Rate Loans, and (ii) thereafter, the applicable percentage per annum set 
forth below, as determined by reference to the Total Senior Secured Leverage Ratio as set forth 
in the most recent Compliance Certificate received by the Administrative Agent pursuant to 
Section 6.02(b): 

Applicable Rate 

Pricing 
Level 

 

Total Senior Secured 
Leverage Ratio 

 

Eurodollar Rate 
and Letters of 

Credit 
 

Base Rate 
 

1 < 2.50:1.00 4.00% 3.00% 

2 > 2.50:1.00  4.25% 3.25% 
 
Any increase or decrease in the Applicable Rate resulting from a change in the Total Senior Secured 
Leverage Ratio shall become effective as of the first Business Day immediately following the date a 
Compliance Certificate is delivered pursuant to Section 6.02(b); provided, however, that “Pricing Level 
2” shall apply (x) as of the first Business Day at any time after the date on which a Compliance Certificate 
was required to have been delivered but was not delivered, until the first Business Day immediately 
following the date on which such Compliance Certificate is delivered, or (y) at all times if an Event of 
Default shall have occurred and be continuing. 

Notwithstanding anything to the contrary contained in this definition, the determination 
of the Applicable Rate for any period shall be subject to the provisions of Section 2.10(b). 

“Appropriate Lender” means, at any time, (a) with respect to any of the Term A Facility, 
the Term B Facility or the Revolving Credit Facility, a Lender that has a Commitment with respect to 
such Facility or holds a Term A Loan, a Term B Loan or a Revolving Credit Loan, respectively, at such 
time, (b) with respect to the Letter of Credit Sublimit, (i) each L/C Issuer and (ii) if any Letters of Credit 
have been issued pursuant to Section 2.03(a), the Revolving Credit Lenders and (c) with respect to the 
Swing Line Facility, (i) the Swing Line Lender and (ii) if any Swing Line Loans are outstanding pursuant 
to Section 2.04(a), the Revolving Credit Lenders. 

“Approved Domestic Bank” has the meaning specified in clause (b) of the definition of 
“Cash Equivalents”.  

 “Approved Fund” means any Fund that is administered, advised or managed by (a) a 
Lender, (b) an Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers, advises or 
manages a Lender. 

“Arrangers” means each of Barclays Capital, BAS and CS Securities, in their respective 
capacities as exclusive lead arrangers and bookrunners. 

“Assignee Group” means two or more Eligible Assignees that are Affiliates of one 
another or two or more Approved Funds managed by the same investment advisor. 
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“Assignment and Assumption” means an Assignment and Assumption substantially in 
the form of Exhibit E-1. 

“Assumption Agreement” means the Assumption Agreement dated as of the date hereof, 
among the Company and Merger Sub, substantially in the form of Exhibit J, or otherwise in form and 
substance reasonably acceptable to the Administrative Agent. 

“Attributable Indebtedness” means, on any date, (a) in respect of any Capitalized Lease 
of any Person, the capitalized amount thereof that would appear on a balance sheet of such Person 
prepared as of such date in accordance with GAAP, and (b) in respect of any Synthetic Lease Obligation, 
the capitalized amount of the remaining lease payments under the relevant lease that would appear on a 
balance sheet of such Person prepared as of such date in accordance with GAAP if such lease were 
accounted for as a capital lease. 

“Audited Financial Statements” means the audited consolidated balance sheet of the 
Company and its Subsidiaries for the fiscal year ended September 30, 2009, and the related consolidated 
statements of income or operations, shareholders’ equity and cash flows for such fiscal year of the 
Borrower and its Subsidiaries, including the notes thereto. 

“Auto-Renewal Letter of Credit” has the meaning specified in Section 2.03(b)(iii). 

“Barclays” means Barclays Capital, the investment banking division of Barclays Bank, 
and its successors. 

“Barclays Bank” means Barclays Bank PLC and its successors. 

“BAS” means Banc of America Securities LLC and its successors. 

“Base Rate” means for any day a fluctuating rate per annum equal to the highest of (a) 
the Federal Funds Rate plus 1/2 of 1%, (b) the rate of interest in effect for such day as established from 
time to time by the Administrative Agent as its “prime rate” at its principal U.S. office, and (c) the 
Eurodollar Rate applicable to one month Interest Periods on the date of determination of the Base Rate 
(taking into account any Eurodollar Rate floor under Section 2.08(a)) plus 1%.  The “prime rate” is a rate 
set by the Administrative Agent based upon various factors including the Administrative Agent’s costs 
and desired return, general economic conditions and other factors, and is used as a reference point for 
pricing some loans, which may be priced at, above, or below such announced rate.  Any change in such 
prime rate established by the Administrative Agent shall take effect at the opening of business on the day 
such change is effective.   

“Base Rate Loan” means a Loan that bears interest based on the Base Rate. 

“Borrower” has the meaning specified in the introductory paragraph to this Agreement. 

“Borrower Materials” has the meaning specified in Section 6.02. 

“Borrower Parties” means the collective reference to the Borrower and its Restricted 
Subsidiaries, and “Borrower Party” means any one of them. 

“Borrowing” means a Revolving Credit Borrowing, a Swing Line Borrowing, a Term A 
Borrowing or a Term B Borrowing, as the context may require. 
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“Business Day” means any day other than a Saturday, Sunday or other day on which 
commercial banks are authorized to close under the Laws of, or are in fact closed in, the state where the 
Administrative Agent’s Office is located and, if such day relates to any Eurodollar Rate Loan, means any 
such day that is also a London Banking Day. 

“Capital Expenditures” means, as of any date for the applicable period then ended, all 
cash capital expenditures of the Borrower Parties on a consolidated basis for such period, as determined 
in accordance with GAAP (including acquisitions of IP Rights to the extent the cost thereof is treated as a 
capitalized expense in accordance with GAAP made in cash during such period); provided, however, that 
Capital Expenditures shall not include any such expenditures which constitute (a) an Investment 
permitted under Section 7.02 (but shall include all Capital Expenditures made with the proceeds of such 
Investment by a Borrower Party that is the recipient thereof), (b) to the extent permitted by this 
Agreement, (i) a reinvestment of the Net Cash Proceeds of any Disposition or Casualty Event in 
accordance with Section 2.05(b)(ii), or (ii) the purchase of property, plant or equipment or software to the 
extent financed with the proceeds of Dispositions or Casualty Events that are not required pursuant to 
Section 2.05(b)(ii) to be applied to prepay Term Loans or to be reinvested, (c) capitalized interest in 
respect of operating or capital leases, (d) the book value of any asset owned to the extent such book value 
is included as a capital expenditure as a result of reusing or beginning to reuse such asset during such 
period without a corresponding expenditure actually having been made in such period, (e) the purchase 
price of property acquired in ordinary course trade-ins or concurrent sales of used or surplus property, (f) 
any non-cash amounts reflected as additions to property, plant or equipment on the Borrower’s 
consolidated balance sheet and (g) expenditures that are accounted for as capital expenditures by the 
Borrower or any Restricted Subsidiary and that actually are paid for (including by means of the issuance 
of Equity Interests by Holdings or any Parent Holding Company) by a Person other than the Borrower or 
any Restricted Subsidiary and for which neither the Borrower nor any Restricted Subsidiary has provided 
or is required to provide or incur, directly or indirectly, any consideration or obligation to such Person or 
any other Person (whether before, during or after such period). 

“Capitalized Leases” means all leases that have been or are required to be, in accordance 
with GAAP, recorded as capitalized leases. 

“Cash Collateral Account” means a blocked, non-interest bearing deposit account at the 
Administrative Agent (or another commercial bank reasonably acceptable to the Administrative Agent) in 
the name of the Administrative Agent and under the sole dominion and control of the Administrative 
Agent, and otherwise established in a manner reasonably satisfactory to the Administrative Agent. 

“Cash Collateralize” means to pledge and deposit with or deliver to the Administrative 
Agent, for the benefit of the Administrative Agent, L/C Issuer or Swing Line Lender (as applicable) and 
the Lenders, as collateral for L/C Obligations, Obligations in respect of Swing Line Loans, or obligations 
of Lenders to fund participations in respect of either thereof (as the context may require), cash or deposit 
account balances or, if the L/C Issuer or Swing Line Lender benefitting from such collateral shall agree in 
its sole discretion, other credit support, in each case pursuant to documentation in form and substance 
satisfactory to (a) the Administrative Agent and (b) the L/C Issuer or the Swing Line Lender, as 
applicable (which documents are hereby consented to by the Lenders).  “Cash Collateral” shall have a 
meaning correlative to the foregoing and shall include the proceeds of such cash collateral and other 
credit support. 

“Cash Equivalents” means any of the following types of Investments, to the extent 
owned by the Borrower or any of its Restricted Subsidiaries: 

 (a) readily marketable obligations issued or directly and fully guaranteed or insured 
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by the United States or any agency or instrumentality thereof having maturities of not more than 
twenty four months from the date of acquisition thereof; provided, that the full faith and credit of 
the United States is pledged in support thereof; 

 (b) time deposits with, or insured certificates of deposit or bankers’ acceptances of, 
any commercial bank that (i) (A) is a Lender or (B) is organized under the laws of the United 
States, any state thereof or the District of Columbia or is the principal banking subsidiary of a 
bank holding company organized under the laws of the United States, any state thereof or the 
District of Columbia, and is a member of the Federal Reserve System, (ii) issues (or the parent of 
which issues) commercial paper rated at least P-2 (or the then equivalent grade) by Moody’s or at 
least “A-2” (or the then equivalent grade by S&P), and (iii) has combined capital and surplus of at 
least $250,000,000 (any such bank being an “Approved Domestic Bank”), in each case with 
maturities of not more than three hundred and sixty (360) days from the date of acquisition 
thereof; 

 (c) commercial paper and variable or fixed rate notes issued by an Approved 
Domestic Bank (or by the parent company thereof) or any variable rate note issued by, or 
guaranteed by a domestic corporation rated A-2 (or the equivalent thereof) or better by S&P or 
P-2 (or the equivalent thereof) or better by Moody’s, in each case with maturities of not more 
than three hundred and sixty (360) days from the date of acquisition thereof;  

 (d) marketable short-term money market and similar funds (including such funds 
investing a portion of their assets in municipal securities) having a rating of at least P-2 or A-2 
from either Moody’s or S&P, respectively (or, if at any time neither Moody’s nor S&P shall be 
rating such obligations, an equivalent rating from another nationally recognized statistical rating 
agency selected by the Borrower); 

 (e) repurchase agreements entered into by any Person with a bank or trust company 
(including any of the Lenders) or recognized securities dealer having capital and surplus in excess 
of $250,000,000 for direct obligations issued by or fully guaranteed or insured by the United 
States government or any agency or instrumentality of the United States in which such Person 
shall have a perfected first priority security interest (subject to no other Liens) and having, on the 
date of purchase thereof, a fair market value of at least 100% of the amount of the repurchase 
obligations; and 

 (f) Investments, classified in accordance with GAAP as Current Assets of the 
Borrower or any of its Restricted Subsidiaries, in money market investment programs registered 
under the Investment Company Act of 1940, which are administered by financial institutions 
having capital of at least $250,000,000, and the portfolios of which are limited such that at least 
95% of such investments are of the character, quality and maturity described in clauses (a), 
through (e) of this definition;  

 (g) investment funds investing at least 95% of their assets in securities of the types 
(including as to credit quality and maturity) described in clauses (a) through (f) above; and 

 (h) solely with respect to any Restricted Subsidiary that is a Foreign Subsidiary, (x) 
such local currencies in those countries in which such Foreign Subsidiary transacts business from 
time to time in the ordinary course of business and (y) investments of comparable tenor and credit 
quality to those described in the foregoing clauses (a) through (g) customarily utilized in 
countries in which such Foreign Subsidiary operates for short term cash management purposes. 
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“Cash Management Agreement” means any agreement to provide cash management 
services, including treasury, depository, overdraft, credit, purchasing or debit card, electronic funds 
transfer and other cash management arrangements to any Loan Party. 

“Cash Management Bank” means any Person that (i) at the time it enters into a Cash 
Management Agreement, is a Lender or an Affiliate of a Lender, or (ii) is, as of the Closing Date, a 
Lender or an Affiliate of a Lender and a party to a Cash Management Agreement, in each case, in its 
capacity as a party to such Cash Management Agreement. 

“Casualty Event” means any event that gives rise to the receipt by Holdings, the 
Borrower or any of its Restricted Subsidiaries of any casualty insurance proceeds or condemnation 
awards in respect of any equipment, fixed assets or real property (including any improvements thereon) to 
replace, restore or repair, or compensate for the loss of, such equipment, fixed assets or real property. 

“CERCLA” means the Comprehensive Environmental Response, Compensation and 
Liability Act of 1980. 

“CERCLIS” means the Comprehensive Environmental Response, Compensation and 
Liability Information System maintained by the U.S. Environmental Protection Agency. 

“Change of Control” means: (a) for any reason whatsoever Holdings shall cease to own, 
directly or indirectly, 100% of the Equity Interests of the Borrower; (b) at any time prior to a Qualified 
IPO and for any reason whatsoever, the Permitted Holders shall cease to own, directly or indirectly, at 
least 50.1% of the Equity Interests of Holdings having the power, directly or indirectly, to designate (and 
do so designate) a majority of the board of directors of Holdings; (c) at any time after a Qualified IPO and 
for any reason whatsoever, (i) a majority of the board of directors of Holdings shall not be Continuing 
Directors, (ii) the Permitted Holders shall cease to own, directly or indirectly, at least 35% of the 
outstanding  Voting Equity Interests of Holdings or (iii) any other “person” or “group” (within the 
meaning of Rule 13d-5 of the Securities Exchange Act of 1934 as in effect on the Closing Date) shall 
beneficially own a greater percentage of the then outstanding Voting Equity Interests of Holdings than the 
percentage of such Voting Equity Interests owned, directly of indirectly, beneficially by the Permitted 
Holders; or (d) any “Change of Control” (or any comparable term) in any document pertaining to the 
Senior Notes or Permitted Ratio Notes in each case with an aggregate outstanding principal amount in 
excess of the Threshold Amount. 

“Closing Date” means the first date all the conditions precedent in Article IV are satisfied 
or waived in accordance with Article IV and on which the initial Borrowings are advanced. 

“Co-Documentation Agents” means Citibank, N.A., Coöperatieve Centrale Raiffeisen-
Boerenleenbank B.A., “Rabobank Nederland”, New York Branch, Mizuho Corporate Bank, Ltd. and 
SunTrust Bank. 

“Co-Syndication Agents” means Banc of America Securities LLC and CS Securities, as 
Co-Syndication Agents under the Loan Documents. 

“Code” means the U.S. Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all of the “Collateral” referred to in the Collateral Documents and all 
of the other property and assets that are or are required under the terms of the Collateral Documents to be 
subject to Liens in favor of the Administrative Agent for the benefit of the Secured Parties. 
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“Collateral Documents” means, collectively, the Security Agreement, the Intellectual 
Property Security Agreement, the Mortgages, each of the mortgages, collateral assignments, Security 
Agreement Supplements, IP Security Agreement Supplements, security agreements, pledge agreements or 
other similar agreements delivered to the Administrative Agent and the Lenders pursuant to Section 6.12, 
and each of the other agreements, instruments or documents that creates or purports to create a Lien in 
favor of the Administrative Agent for the benefit of the Secured Parties. 

“Commitment” means a Term A Commitment, a Term B Commitment or a Revolving 
Credit Commitment, as the context may require. 

“Committed Loan Notice” means a notice of (a) a Term A Borrowing, (b) a Term B 
Borrowing, (c) a Revolving Credit Borrowing, (d) a conversion of Loans from one Type to the other, or 
(e) a continuation of Eurodollar Rate Loans, pursuant to Section 2.02(a), which, if in writing, shall be 
substantially in the form of Exhibit A-1. 

“Company Material Adverse Effect” means a change, event or occurrence that has a 
material adverse effect on the financial condition, business or results of operations of the Company and its 
subsidiaries taken as a whole; provided, however, that none of the following, and no changes, events or 
occurrences, individually or in the aggregate, to the extent arising out of, resulting from or attributable to 
any of the following shall constitute or be taken into account in determining whether a Company Material 
Adverse Effect has occurred or may, would or could occur: 

(i) (1) changes generally affecting the economy, credit, capital or financial markets 
or political conditions in the United States or elsewhere in the world, including changes in interest 
and exchange rates, (2) changes that are the result of acts of war (whether or not declared), armed 
hostilities, sabotage or terrorism, or any escalation or worsening of any such acts of war (whether 
or not declared), armed hostilities, sabotage or terrorism or (3) epidemics, pandemics, 
earthquakes, hurricanes, tornados or other natural disasters; 

(ii) changes that are the result of factors generally affecting the industries in which 
the Company and its subsidiaries operate or in which the products or services of the Company are 
used and distributed; 

(iii) any loss of, or adverse change in, the relationship of the Company or any of its 
subsidiaries with its customers, employees, financing sources, distributors or suppliers caused by 
the pendency or the announcement of the transactions contemplated by the Merger Agreement; 

(iv) changes or effects from the entry into, announcement or performance of the 
Merger Agreement or the consummation of the transactions contemplated by the Merger 
Agreement (including any litigation arising from allegations of any breach of fiduciary duty or 
violation of Law relating to the Merger Agreement or the transactions contemplated by the 
Merger Agreement or compliance by the Company with the terms of the Merger Agreement); 

(v) changes or prospective changes in any Law or U.S. generally accepted 
accounting principles or interpretation or enforcement thereof after the date hereof; 

(vi) any failure by the Company to meet any internal or public projections or 
forecasts or estimates of revenues or earnings for any period provided that the exception in this 
clause shall not prevent or otherwise affect a determination that any change, effect, circumstance 
or development underlying such failure has resulted in, or contributed to, a Company Material 
Adverse Effect; 
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(vii) (1) any action taken by the Company or its subsidiaries at Holdings’ written 
request (which Holdings shall not give or make without the consent of the Arrangers, such 
consent not to be unreasonably withheld) or (2) the failure to take any action by the Company or 
its subsidiaries if that action is prohibited by the Merger Agreement to the extent that Holdings 
fails to give its consent after receipt of a written request therefor; 

(viii) any change resulting or arising from the identity of, or any facts or circumstances 
relating to, Holdings, Merger Sub or their respective Affiliates; 

(ix) a decline in the price or trading volume of the Company’s common stock or any 
of the Company’s publicly traded debt securities on the New York Stock Exchange, provided that 
the exception in this clause shall not prevent or otherwise affect a determination that any change, 
effect, circumstance or development underlying such decline has resulted in, or contributed to, a 
Company Material Adverse Effect; and 

(x) any change or announcement of a potential change in the credit rating of the 
Company or any of its subsidiaries or any of their securities; provided that the exception in this 
clause shall not prevent or otherwise affect a determination that any change, effect, circumstance 
or development underlying such failure has resulted in, or contributed to, a Company Material 
Adverse Effect; 

provided, further, that, with respect to clauses (i)(2), (i)(3), (ii) and (v), such changes, 
events or occurrences do not materially and disproportionately adversely affect the Company and 
its subsidiaries, taken as a whole, compared to other companies operating in the industries in 
which the Company and its subsidiaries operate. 

Solely for the purposes of this definition of “Company Material Adverse Effect”, (a) 
“Governmental Entity” means any domestic or foreign governmental or regulatory authority, 
agency, commission, body, court or other legislative, executive or judicial governmental entity 
and (b) “Laws” means federal, state, local or foreign law, statute or ordinance, common law, or 
any rule, regulation, standard, judgment, order, writ, injunction, decree, arbitration award, agency 
requirement, license or permit of any Governmental Entity. 

“Compliance Certificate” means a certificate substantially in the form of Exhibit D. 

“Consolidated Cash Taxes” means, as of any date for the applicable period ending on 
such date with respect to the Borrower Parties on a consolidated basis, the aggregate of all income, 
franchise and similar taxes (including penalties and interest), as determined in accordance with GAAP, to 
the extent the same are payable in cash with respect to such period. 

“Consolidated Current Assets” means, with respect to any Person, the Current Assets of 
such Person and its Restricted Subsidiaries on a consolidated basis. 

“Consolidated Current Liabilities” means, with respect to any Person and its Restricted 
Subsidiaries on a consolidated basis, all liabilities in accordance with GAAP that would be classified as 
current liabilities on the consolidated balance sheet of such Person, but excluding (a) the current portion 
of Indebtedness (including the Swap Termination Value of any Swap Contracts) to the extent reflected as 
a liability on the consolidated balance sheet of such Person, (b) the current portion of interest, (c) accruals 
for current or deferred Taxes based on income or profits, (d) accruals of any costs or expenses related to 
restructuring reserves, (e) deferred revenue and (f) any L/C Obligations, Swing Line Loans or Revolving 
Credit Loans. 

NYDOCS02/909004.17 9 



 

“Consolidated EBITDA” means, as of any date for the applicable period ending on such 
date with respect to any Person and its Restricted Subsidiaries on a consolidated basis, the sum of 
(a) Consolidated Net Income, plus (b) an amount which, in the determination of Consolidated Net Income 
for such period, has been deducted (or, in the case of amounts pursuant to clauses (vii) and (xiii) below, 
not already included in Consolidated Net Income) for, without duplication, 

(i) total interest expense determined in accordance with GAAP (including, to the 
extent deducted and not added back in computing Consolidated Net Income, (A) 
amortization of original issue discount resulting from the issuance of 
Indebtedness at less than par, (B) all commissions, discounts and other fees and 
charges owed with respect to letters of credit or bankers’ acceptances, (C) non-
cash interest payments, (D) the interest component of Capitalized Leases, (E) net 
payments, if any, made (less net payments, if any, received) pursuant to interest 
rate Swap Contracts with respect to Indebtedness, (F) amortization of deferred 
financing fees, debt issuance costs, commissions, fees and expenses and (G) any 
expensing of bridge, commitment and other financing fees, but excluding total 
interest expense associated with Synthetic Lease Obligations) and, to the extent 
not reflected in such total interest expense, any losses on hedging obligations or 
other derivative instruments entered into for the purpose of hedging interest rate 
risk, net of interest income and gains on such hedging obligations, and costs of 
surety bonds in connection with financing activities (whether amortized or 
immediately expensed), 

(ii) provision for taxes based on income, profits or capital of the Borrower and the 
Restricted Subsidiaries, including, without limitation, federal, state, franchise, 
excise and similar taxes and foreign withholding taxes paid or accrued during 
such period including penalties and interest related to such taxes or arising from 
any tax examinations, 

(iii) depreciation and amortization expense and impairment charges (including 
amortization of intangible assets (including goodwill) and deferred financing fees 
or costs), 

(iv) net after tax extraordinary, unusual or non-recurring charges, expenses or losses 
(including accruals and payments for amounts payable under executive 
employment agreements and losses on disposition of property outside of the 
ordinary course of business),  

(v) other non-cash charges, expenses or losses (excluding any such non-cash charge, 
expense or loss to the extent that it represents an accrual of or reserve for cash 
expenses in any future period, an amortization of a prepaid cash expense that was 
paid in a prior period or write-off or writedown or reserves with respect to 
current assets (but including any non-cash increase in expenses resulting from the 
revaluation of inventory (including any impact of changes to inventory valuation 
policy methods including changes in capitalization and variances and the non-
cash portion of “straight line” rent expense)),  

(vi) restructuring charges or reserves and business optimization expense, including 
any restructuring costs and integration costs incurred in connection with 
Permitted Acquisitions after the Closing Date, project start-up costs, costs related 
to the closure and/or consolidation of facilities, retention charges, contract 
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termination costs, retention, recruiting, relocation, severance and signing bonuses 
and expenses, future lease commitments, systems establishment costs, conversion 
costs and excess pension charges and consulting fees; provided that the aggregate 
amount of add backs made pursuant to this clause (vi) when added to the 
aggregate amount of add backs made pursuant to clause (vii) below, shall not 
exceed an amount equal to 10% of Consolidated EBITDA for the period of four 
consecutive fiscal quarters most recently ended prior to the determination date 
(without giving effect to any adjustments pursuant to this clause (vi) or clause 
(vii) below),  

(vii) the amount of net cost savings, operating expense reductions, other operating 
improvements and acquisition synergies projected by the Borrower in good faith 
to be realized during such period (calculated on a pro forma basis as though such 
items had been realized on the first day of such period) as a result of actions 
taken or to be taken in connection with the Transaction or any acquisition or 
disposition by the Borrower or any Restricted Subsidiary, net of the amount of 
actual benefits realized during such period that are otherwise included in the 
calculation of Consolidated EBITDA from such actions; provided that (A) a duly 
completed certificate signed by a Responsible Officer of the Borrower shall be 
delivered to the Administrative Agent together with the Compliance Certificate 
required to be delivered pursuant to Section 6.02, certifying that (x) such cost 
savings, operating expense reductions and synergies are reasonably anticipated to 
be realized within the timeframes set forth in clauses (I) and (II) below and 
factually supportable as determined in good faith by the Borrower, and (y) such 
actions have been taken or are to be taken within (I) in the case of any such cost 
savings, operating expense reductions and synergies in connection with the 
Transaction, 12 months after the Closing Date and (II) in all other cases, within 
12 months after the consummation of the acquisition, disposition, or restructuring 
or implementation of such initiative relating to such acquisition, disposition or 
restructuring, which is expected to result in such cost savings, expense reductions 
or synergies, (B) no cost savings, operating expense reductions and synergies 
shall be added pursuant to this clause (vii) to the extent duplicative of any 
expenses or charges otherwise added to Consolidated Net Income, whether 
through a pro forma adjustment or otherwise, for such period, (C) projected 
amounts (and not yet realized) may no longer be added in calculating 
Consolidated EBITDA pursuant to this clause (vii) to the extent occurring more 
than four full fiscal quarters after the specified action taken in order to realize 
such projected cost savings, operating expense reductions and synergies and (D) 
the aggregate amount of add backs made pursuant to this clause (vii), when 
added to the aggregate amount of add backs made pursuant to clause (vi) above, 
shall not exceed an amount equal to 10% of Consolidated EBITDA for the period 
of four consecutive fiscal quarters most recently ended prior to the determination 
date (without giving effect to any adjustments pursuant to this clause (vii) or 
clause (vi) above), 

(viii) non cash expenses resulting from any employee benefit or management 
compensation plan or the grant of stock and stock options to employees of 
Holdings, the Borrower or any Restricted Subsidiary pursuant to a written plan or 
agreement or the treatment of such options under variable plan accounting, 

(ix) cash Transaction Costs, 
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(x) management fees and expenses permitted under Section 7.08(d), 

(xi) any non-cash purchase accounting adjustment and any step-ups with respect to 
re-valuing assets and liabilities in connection with the Transaction or any 
Investment permitted under Section 7.02,  

(xii) transaction fees and expenses incurred in connection with, to the extent permitted 
hereunder, any Investment, any Debt Issuance, any Equity Issuance, any 
Disposition, any Casualty Event, or any amendments or waivers of the Loan 
Documents or the Senior Notes and Permitted Refinancings in connection 
therewith, in each case, whether or not consummated, 

(xiii) the Pro Forma adjustments set forth on Schedule 1.01,  

(xiv) proceeds from business interruption insurance (to the extent not reflected as 
revenue or income in Consolidated Net Income and to the extent that the related 
loss was deducted in the determination of Consolidated Net Income),  

(xv) charges, losses, lost profits, expenses or write-offs to the extent indemnified or 
insured by a third party, including expenses covered by indemnification 
provisions in connection with the Transaction, a Permitted Acquisition or any 
other acquisition permitted by Section 7.02 or any transaction permitted by 
Section 7.04, in each case, to the extent that coverage has not been denied and so 
long as such amounts are actually reimbursed to the Borrower and its 
Subsidiaries in cash within one year after the related amount is first added to 
Consolidated EBITDA pursuant to this clause (xv) (and if not so reimbursed 
within one year, such amount shall be deducted from Consolidated EBITDA 
during the next measurement period), and 

(xvi) for any period ending on or before December 31, 2010, Public Company Costs 
incurred in such period, minus 

(c) an amount which, in the determination of Consolidated Net Income, has been included for  

(i) all extraordinary, non-recurring or unusual gains and non-cash income during 
such period,  

(ii) any other non-cash income or gains (other than the accrual of revenue in the 
ordinary course), but excluding any such items (A) in respect of which cash was received in a 
prior period or will be received in a future period or (B) which represent the reversal in such 
period of any accrual of, or reserve for, anticipated cash charges in any prior period where such 
accrual or reserve is no longer required, all as determined on a consolidated basis, and 

(iii) any gains realized upon the disposition of property outside of the ordinary course 
of business, plus/minus  

(d) to the extent included in the determination of Consolidated Net Income, unrealized 
losses/gains in respect of Swap Contracts, all as determined in accordance with GAAP, 
minus 

(e) the amount of Restricted Payments made in reliance on Sections 7.06(e)(i), 7.06(e)(ii), 
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7.06(e)(iii), 7.06(e)(vii) or 7.06(i) (except to the extent that (x) the amount paid with such 
Restricted Payments by Holdings would not, if the respective expense or other item had 
been incurred directly by the Borrower, have reduced Consolidated Net Income or (y) such 
Restricted Payment is paid by the Borrower in respect of an expense or other item that has 
resulted in, or will result in, a reduction of Consolidated EBITDA, as calculated pursuant to 
this definition). 

Notwithstanding anything to the contrary, to the extent included in Consolidated Net Income, there shall 
be excluded in determining Consolidated EBITDA for any period any income (loss) for such period 
attributable to the early extinguishment of (i) Indebtedness, (ii) obligations under any Swap Contracts or 
(iii) other derivative instruments; and Consolidated EBITDA shall be deemed to be $148.7 million for the 
fiscal quarter ended December 31, 2009, $101.8 million for the fiscal quarter ended March 31, 2010 and 
$128.8 million for the fiscal quarter ended June 30, 2010. 

“Consolidated Funded Indebtedness” means all Indebtedness of the type described in 
clauses (a), (b) and (f) of the definition of Indebtedness, of a Person and its Restricted Subsidiaries on a 
consolidated basis, in an amount that would be reflected on a balance sheet prepared as of such date on a 
consolidated basis in accordance with GAAP (but (x) excluding the effects of any discounting of 
Indebtedness resulting from the application of purchase accounting in connection with the Transaction or 
any Permitted Acquisition and (y) any Indebtedness that is issued at a discount to its initial principal 
amount shall be calculated based on the entire principal amount thereof), excluding (i) obligations in 
respect of letters of credit (including Letters of Credit), except to the extent of unreimbursed amounts 
thereunder and (ii) Attributable Indebtedness of the type described in clause (b) of the definition of 
Attributable Indebtedness. 

“Consolidated Funded Senior Secured Indebtedness” means Consolidated Funded 
Indebtedness that is secured by a Lien on assets of the Borrower or any Restricted Subsidiary, provided 
that such Consolidated Funded Indebtedness is not expressly subordinated pursuant to a written 
agreement in right of payment to the Obligations. 

“Consolidated Interest Charges” means, as of any date for the applicable period ending 
on such date with respect to any Person and its Restricted Subsidiaries on a consolidated basis, (a) cash 
interest expense (excluding, to the extent included in interest expense, (i) amortization of deferred 
financing costs, and any other amounts of non-cash interest, (ii) fees and expenses associated with the 
consummation of the Transaction, (iii) annual agency fees paid to the Administrative Agent, (iv) costs 
associated with obtaining Swap Contracts, (v) non-cash interest expense attributable to the movement of 
the mark-to-market valuation of obligations under Swap Contracts or other derivative instruments, (vi) 
any cash costs associated with breakage in respect of hedging arrangements for interest rates, (vii) the 
imputed interest component of, or other interest payments in respect of, Synthetic Lease Obligations and 
(viii) fees and expenses associated with any Investment permitted under Section 7.02, Equity Issuance or 
Debt Issuance (whether or not consummated)), as determined in accordance with GAAP, minus (b) total 
cash interest income of such Person and its Restricted Subsidiaries on a consolidated basis. 

“Consolidated Net Income” means, as of any date for the applicable period ending on 
such date with respect to any Person and its Restricted Subsidiaries on a consolidated basis, net income 
(excluding, without duplication, (i) extraordinary items, (ii) any amounts attributable to Investments in 
any Unrestricted Subsidiary or Joint Venture to the extent that either (x) such amounts have not been 
distributed in cash to such Person and its Restricted Subsidiaries during the applicable period, (y) such 
amounts were not earned by such Unrestricted Subsidiary or Joint Venture during the applicable period or 
(z) there exists in respect of any future period any encumbrance or restriction on the ability of such 
Unrestricted Subsidiary or Joint Venture to pay dividends or make any other distributions in cash on the 
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Equity Interests of such Unrestricted Subsidiary or Joint Venture held by such Person and its Restricted 
Subsidiaries, (iii) the cumulative effect of foreign currency translations during such period to the extent 
included in Consolidated Net Income, (iv) the income (or loss) of any Person accrued prior to the date it 
becomes a Restricted Subsidiary of the Borrower or is merged into or consolidated with the Borrower or 
any of its Restricted Subsidiaries (except to the extent required for any calculation of Consolidated 
EBITDA on a Pro Forma Basis), (v) net income of any Restricted Subsidiary (other than a Loan Party) for 
any period to the extent that, during such period (or, for purposes of calculating Cumulative Credit, either 
during such period or in respect of any future period), there exists any encumbrance or restriction on the 
ability of such Restricted Subsidiary to pay dividends or make any other distributions in cash on the 
Equity Interests of such Restricted Subsidiary held by such Person and its Restricted Subsidiaries, except 
to the extent that such net income is distributed in cash during such period to such Person or to a 
Restricted Subsidiary of such Person that is not itself subject to any such encumbrance or restriction, (vi) 
to the extent not already excluded or deducted as minority interest expense in accordance with GAAP, 
payments made in respect of minority interests of third parties in any non-wholly owned Restricted 
Subsidiary or Joint Venture in such period, including pursuant to dividends declared or paid on Equity 
Interests held by third parties in respect of such non-wholly owned Subsidiary or Joint Venture and (vii) 
the cumulative effect of a change in accounting principles during such period) as determined in 
accordance with GAAP. 

“Consolidated Parties” means the collective reference to Holdings and its Restricted 
Subsidiaries, and “Consolidated Party” means any one of them. 

“Consolidated Scheduled Funded Debt Payments” means, as of any date for the 
applicable period ending on such date with respect to the Borrower Parties on a consolidated basis, the 
sum of all scheduled payments of principal during such period on Consolidated Funded Indebtedness that 
constitutes Funded Debt (including the implied principal component of payments due on Capitalized 
Leases during such period), less the reduction in such scheduled payments resulting from voluntary 
prepayments or mandatory prepayments required pursuant to Section 2.05, in each case as applied 
pursuant to Section 2.05, as determined in accordance with GAAP. 

“Consolidated Total Assets” means, the consolidated total assets of the Borrower and its 
Restricted Subsidiaries as set forth on the consolidated balance sheet of the Borrower as of the most 
recent period for which financial statements were required to have been delivered pursuant to Section 
6.01(a) and (b). 

“Continuing Directors” shall mean the directors of Holdings on the Closing Date, and 
each other director, if, in each case, such other director’s nomination for election to the board of directors 
of Holdings is recommended by at least a majority of the then Continuing Directors or such other director 
receives the vote of the Sponsor in his or her election by the stockholders of Holdings. 

“Contractual Obligation” means, as to any Person, any provision of any security issued 
by such Person or of any agreement, instrument or other undertaking to which such Person is a party or 
by which it or any of its property is bound. 

“Control” has the meaning specified in the definition of “Affiliate.” 

“Control Investment Affiliate” means, as to any Person, any other Person that (a) directly 
or indirectly, is in Control of, is Controlled by, or is under common Control with, such Person and (b) is 
organized by such Person primarily for the purpose of making equity investments in one or more 
companies. 
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“Credit Extension” means each of the following:  (a) a Borrowing and (b) an L/C Credit 
Extension. 

“CS Securities” means Credit Suisse Securities (USA) LLC and its successors. 

“Cumulative Credit” means, at any date, an amount, not less than zero in the aggregate, 
determined on a cumulative basis equal to: 

(a) the sum of the products obtained by multiplying (i) the applicable Retained 
Percentage by (ii) Excess Cash Flow, in each case for each Excess Cash Flow Period in respect of which a 
Compliance Certificate has been delivered as required hereunder, plus 

(b) the Net Cash Proceeds of any Permitted Equity Issuance (other than Cure Amounts) at 
such time Not Otherwise Applied, plus 

(c) in the event that Cumulative Credit has been reduced as a result of an Investment 
made pursuant to Section 7.02(s) in connection with the designation of a Restricted Subsidiary as an 
Unrestricted Subsidiary, the acquisition of Equity Interests of an Unrestricted Subsidiary or the 
acquisition of any minority Investments, an amount equal to the aggregate amount received by the 
Borrower or any Restricted Subsidiary of the Borrower in cash and Cash Equivalents from: (i) the sale 
(other than to the Borrower or any such Restricted Subsidiary) of any such Equity Interests of any such 
Unrestricted Subsidiary or any such minority Investments, or (ii) any dividend or other distribution by 
any such Unrestricted Subsidiary or received in respect of any such minority Investments, or (iii) interest, 
returns of principal, repayments and similar payments by any such Unrestricted Subsidiary or received in 
respect of any such minority Investments, plus 

(d) in the event that Cumulative Credit has been reduced as a result of an Investment 
made pursuant to Section 7.02(s) in connection with the designation of a Restricted Subsidiary as an 
Unrestricted Subsidiary, in the event any such Unrestricted Subsidiary has been re-designated as a 
Restricted Subsidiary or has been merged, consolidated or amalgamated with or into, or transfers or 
conveys its assets to, or is liquidated into, the Borrower or a Restricted Subsidiary, an amount equal to the 
fair market value of the Investments of the Borrower and the Restricted Subsidiaries in such Unrestricted 
Subsidiary at the time of such redesignation, combination or transfer (or of the assets transferred or 
conveyed, as applicable); 

as such amount may be reduced from time to time to the extent that all or a portion of Cumulative Credit 
is applied to make Investments, Restricted Payments, prepayments of Junior Financing or Capital 
Expenditures to the extent permitted hereunder. 

“Cure Amount” has the meaning specified in Section 8.03. 

“Current Assets” means, with respect to any Person, all assets of such Person that, in 
accordance with GAAP, would be classified as current assets on the balance sheet of a company 
conducting a business the same as or similar to that of such Person, after deducting appropriate and 
adequate reserves therefrom in each case in which a reserve is proper in accordance with GAAP, but 
excluding (i) cash, (ii) Cash Equivalents, (iii) Swap Contracts to the extent that the mark-to-market Swap 
Termination Value would be reflected as an asset on the consolidated balance sheet of such Person, (iv) 
deferred financing fees, (v) payment for deferred taxes (so long as the items described in clauses (iv) and 
(v) are non-cash items) and (vi) in the event that a Permitted Receivables Financing is accounted for off 
balance sheet, (x) gross accounts receivable comprising part of the receivables and other related assets 
subject to such Permitted Receivables Financing minus (y) collection by such Person against the amounts 
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sold pursuant to clause (x). 

“Declined Amounts” has the meaning specified in Section 2.05(c). 

  “Debt Fund Affiliate” means any Affiliate of Holdings that is a bona fide diversified debt 
fund, provided that the Sponsor does not, directly or indirectly, possess the power to direct or cause the 
direction of the investment policies of any such fund. 

“Debt Issuance” means the issuance by any Person and its Restricted Subsidiaries of any 
Indebtedness for borrowed money. 

“Debtor Relief Laws” means the Bankruptcy Code of the United States, and all other 
liquidation, conservatorship, bankruptcy, assignment for the benefit of creditors, moratorium, 
rearrangement, receivership, insolvency, reorganization, or similar debtor relief Laws of the United States 
or other applicable jurisdictions from time to time in effect and affecting the rights of creditors generally. 

“Default” means any event or condition that constitutes an Event of Default or that, with 
the giving of any notice, the passage of time, or both, would be an Event of Default. 

“Default Rate” means an interest rate equal to (a) the Base Rate plus (b) the Applicable 
Rate, if any, applicable to Base Rate Loans under the applicable Facility plus (c) 2.0% per annum; 
provided, however, that with respect to a Eurodollar Rate Loan, the Default Rate shall be an interest rate 
equal to the interest rate (including any Applicable Rate) otherwise applicable to such Loan plus 2.0% per 
annum, in each case, to the fullest extent permitted by applicable Laws. 

“Defaulting Lender” means, subject to Section 2.19(b), any Lender that, as determined 
by the Administrative Agent, (a) has failed to perform any of its funding obligations hereunder, including 
in respect of its Loans or participations in respect of Letters of Credit or Swing Line Loans within three 
Business Days of the date required to be funded by it hereunder, (b) has notified the Borrower or the 
Administrative Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder or, solely with respect to a 
Revolving Credit Lender, under other agreements generally in which it commits to extend credit, (c) has 
failed, within three Business Days after reasonable request by the Administrative Agent, to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations, or (d) 
has, or has a direct or indirect parent company that has, (i) become the subject of a proceeding under any 
Debtor Relief Law, (ii) had a receiver, conservator, trustee, administrator, assignee for the benefit of 
creditors or similar Person charged with reorganization or liquidation of its business or a custodian 
appointed for it, or (iii) taken any action in furtherance of, or indicated its consent to, approval of or 
acquiescence in any such proceeding or appointment; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or any direct 
or indirect parent company thereof by a Governmental Authority. 

“Discharged Existing Notes” means the 7 1/8% Senior Subordinated Notes due 2015 of 
the Company, in each case that remain outstanding on the Closing Date (the “Existing Notes”); provided, 
however, that no such notes shall constitute the Discharged Existing Notes unless, on or prior to the 
Closing Date, the indentures governing the Existing Notes shall have been satisfied and discharged, and 
(except to the extent expressly set forth in Section 11.01 of the indenture governing the Existing Notes) 
shall be of no effect as to the Existing Notes, as a result of the Company having complied with all 
requirements of section 11.01 of the indenture governing the Existing Notes, including the irrevocable 
deposit with the trustees under such indentures of the trust funds required by such sections.  For the 
avoidance of doubt, the outstanding principal amount of the Discharged Existing Notes shall be deemed 
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to be nil for all purposes hereunder. 

“Disposition” or “Dispose” means the sale, transfer, license, lease or other disposition of 
any property by any Person (including any sale and leaseback transaction and any issuance of Equity 
Interests by a Restricted Subsidiary of such Person), including any sale, assignment, transfer or other 
disposal, with or without recourse, of any notes or accounts receivable or any rights and claims associated 
therewith; provided, however, that “Disposition” and “Dispose” shall not be deemed to include any 
issuance by Holdings of any of its Equity Interests to another Person. 

“Disqualified Equity Interests” means any Equity Interest which, by its terms (or by the 
terms of any security or other Equity Interests into which it is convertible or for which it is exchangeable), 
or upon the happening of any event or condition (a) matures or is mandatorily redeemable (other than 
solely for Equity Interests that are not Disqualified Equity Interests), pursuant to a sinking fund obligation 
or otherwise (except as a result of a change of control or asset sale so long as any rights of the holders 
thereof upon the occurrence of a change of control or asset sale event shall be subject to the prior 
repayment in full of the Loans and all other Obligations that are accrued and payable and the termination 
of the Commitments), (b) is redeemable at the option of the holder thereof, in whole or in part, (c) 
provides for the scheduled payments of dividends in cash, or (d) is or becomes convertible into or 
exchangeable for Indebtedness or any other Equity Interests that would constitute Disqualified Equity 
Interests, in each case, prior to the date that is ninety one (91) days after the Maturity Date of the Term B 
Facility; provided that if such Equity Interests are issued pursuant to a plan for the benefit of employees 
of Holdings (or any Parent Holding Company), the Borrower or the Restricted Subsidiaries or by any 
such plan to such employees, such Equity Interests shall not constitute Disqualified Equity Interests solely 
because it may be required to be repurchased by the Borrower or its Restricted Subsidiaries in order to 
satisfy applicable statutory or regulatory obligations or as a result of such employee’s termination, death 
or disability. 

“Dollar” and “$” mean lawful money of the United States. 

“Domestic Subsidiary” means any Subsidiary that is organized under the laws of the 
United States, any state thereof or the District of Columbia and any other Subsidiary that is not a 
“controlled foreign corporation” under Section 957 of the Code. 

“Dutch Auction” means an auction (an “Auction”) conducted by Holdings or one of its 
Subsidiaries in order to purchase Term A Loans, Term B Loans, New Term Loans and Specified 
Refinancing Term Loans in accordance with the following procedures or such other procedures as may be 
agreed to between the Administrative Agent and the Borrower: 

(A) Notice Procedures.  In connection with an Auction, the Borrower will 
provide notification to the Administrative Agent (for distribution to the applicable Lenders) of the 
Term A Loans, Term B Loans, New Term Loans or Specified Refinancing Term Loans that will 
be the subject of the Auction (an “Auction Notice”).  Each Auction Notice shall be in a form 
reasonably acceptable to the Administrative Agent and shall contain (i) the total cash value of the 
bid, in a minimum amount of $20,000,000 with minimum increments of $5,000,000 (the 
“Auction Amount”), and (ii) the discount to par, which shall be a range, (the “Discount Range”) 
of percentages of the par principal amount of the Term A Loans, Term B Loans, New Term 
Loans or Specified Refinancing Term Loans at issue that represents the range of purchase prices 
that could be paid in the Auction. 

(B) Reply Procedures.  In connection with any Auction, each applicable Lender 
may, in its sole discretion, participate in such Auction and may provide the Administrative Agent 
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with a notice of participation (the “Return Bid”) which shall be in a form reasonably acceptable 
to the Administrative Agent and shall specify (i) a discount to par that must be expressed as a 
price (the “Reply Discount”), which must be within the Discount Range, and (ii) a principal 
amount of the applicable Loans which must be in increments of $5,000,000 (the “Reply 
Amount”).  A Lender may avoid the minimum increment amount condition solely when 
submitting a Reply Amount equal to the Lender’s entire remaining amount of the applicable 
Loans.  Lenders may only submit one Return Bid per Auction.  In addition to the Return Bid, the 
participating Lender must execute and deliver, to be held in escrow by the Administrative Agent, 
a form of assignment and acceptance (the “Form of Assignment and Acceptance”) in a form 
reasonably acceptable to the Administrative Agent.   

(C) Acceptance Procedures.  Based on the Reply Discounts and Reply Amounts 
received by the Administrative Agent, the Administrative Agent, in consultation with the 
Borrower, will determine the applicable discount (the “Applicable Discount”) for the Auction, 
which will be the lowest Reply Discount for which Holdings or its Subsidiary, as applicable, can 
complete the Auction at the Auction Amount; provided that, in the event that the Reply Amounts 
are insufficient to allow Holdings or its Subsidiary, as applicable, to complete a purchase of the 
entire Auction Amount (any such Auction, a “Failed Auction”), Holdings or its Subsidiary shall 
either, at its election, (i) withdraw the Auction or (ii) complete the Auction at an Applicable 
Discount equal to the highest Reply Discount.  Holdings or its Subsidiary, as applicable, shall 
purchase the applicable Loans (or the respective portions thereof) from each applicable Lender 
with a Reply Discount that is equal to or greater than the Applicable Discount (“Qualifying 
Bids”) at the Applicable Discount; provided that if the aggregate proceeds required to purchase 
all applicable Loans subject to Qualifying Bids would exceed the Auction Amount for such 
Auction, Holdings or its Subsidiary, as applicable, shall purchase such Loans at the Applicable 
Discount ratably based on the principal amounts of such Qualifying Bids (subject to rounding 
requirements specified by the Administrative Agent).  Each participating Lender will receive 
notice of a Qualifying Bid as soon as reasonably practicable but in no case later than five 
Business Days from the date the Return Bid was due. 

(D) Additional Procedures.  Once initiated by an Auction Notice, Holdings or its 
Subsidiary, as applicable, may not withdraw an Auction other than a Failed Auction.  
Furthermore, in connection with any Auction, upon submission by a Lender of a Qualifying Bid, 
such Lender (each, a “Qualifying Lender”) will be obligated to sell the entirety or its allocable 
portion of the Reply Amount, as the case may be, at the Applicable Discount. 

“Eligible Assignee” means any Person that meets the requirements to be an assignee 
under Section 10.07(b) (subject to such consents, if any, as may be required under Section 10.07(b)(iii)). 

“Environmental Laws” means any and all Federal, state, local, and foreign statutes, laws, 
including common law, regulations, ordinances, rules, judgments, orders, decrees, permits, concessions, 
grants, franchises, licenses, or governmental restrictions relating to pollution and the protection of the 
environment or the release of, or exposure to, any Hazardous Materials into the environment, including 
those related to hazardous substances or wastes, air emissions and discharges to waste or public systems. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower, any other Loan Party or any of their respective Subsidiaries directly or indirectly resulting from 
or based upon (a) violation of any Environmental Law, (b) the generation, use, handling, transportation, 
storage, treatment or disposal of any Hazardous Materials, (c) exposure to any Hazardous Materials, (d) 
the release or threatened release of any Hazardous Materials into the environment or (e) any contract, 
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agreement or other binding consensual arrangement pursuant to which liability is assumed or imposed 
with respect to any of the foregoing. 

“Environmental Permit” means any permit, approval, identification number, license or 
other authorization required under any Environmental Law. 

“Equity Contribution” has the meaning given to such term in the definition of the 
“Transaction.” 

“Equity Interests” means, with respect to any Person, all of the shares, interests, rights, 
participations or other equivalents (however designated) of capital stock of (or other ownership or profit 
interests or units in) such Person and all of the warrants, options or other rights for the purchase, 
acquisition or exchange from such Person of any of the foregoing (including through convertible 
securities). 

“Equity Investors” has the meaning given to such term in the definition of the 
“Transaction.” 

“Equity Issuance” means any issuance for cash by any Person to any other Person of 
(a) its Equity Interests, (b) any of its Equity Interests pursuant to the exercise of options or warrants, 
(c) any of its Equity Interests pursuant to the conversion of any debt securities to equity or (d) any options 
or warrants relating to its Equity Interests. 

“ERISA” means the Employee Retirement Income Security Act of 1974, and the rules 
and regulations thereunder, each as amended or modified from time to time. 

“ERISA Affiliate” means any Person who together with any Loan Party is treated as a 
single employer within the meaning of Section 414(b) or (c) of the Code (and Sections 414(m) and (o) of 
the Code for purposes of provisions relating to Section 412 of the Code). 

“ERISA Event” means (a) a Reportable Event with respect to a Pension Plan; (b) the 
withdrawal of any Loan Party or any ERISA Affiliate from a Pension Plan subject to Section 4063 of 
ERISA during a plan year in which such entity was a “substantial employer” (as defined in 
Section 4001(a)(2) of ERISA) or a cessation of operations that is treated as such a withdrawal under 
Section 4062(e) of ERISA; (c) a complete or partial withdrawal by any Loan Party or any ERISA 
Affiliate from a Multiemployer Plan or notification that a Multiemployer Plan is in reorganization (within 
the meaning of Section 4241 of ERISA) or insolvent (within the meaning of Section 4245 of ERISA); (d) 
the filing of a notice of intent to terminate, the treatment of a Pension Plan amendment as a termination 
under Sections 4041 or 4041A of ERISA, (e) the institution by the PBGC of proceedings to terminate a 
Pension Plan or Multiemployer Plan; (f) an event or condition which constitutes grounds under 
Section 4042 of ERISA for the termination of, or the appointment of a trustee to administer, any Pension 
Plan or Multiemployer Plan; (g) the determination that any Pension Plan is considered an at-risk plan or a 
plan in endangered or critical status within the meaning of Sections 430, 431 and 432 of the Code or 
Sections 303, 304 and 305 of ERISA; (h) the imposition of any liability under Title IV of ERISA, other 
than for PBGC premiums due but not delinquent under Section 4007 of ERISA, upon any Loan Party or 
any ERISA Affiliate; or (i) the conditions for the imposition of a lien under Section 430(k) of the Code or 
Section 303(k) of  ERISA shall have been met with respect to any Pension Plan. 

“Eurodollar Rate” means: 

(a) for any Interest Period with respect to a Eurodollar Rate Loan, a rate per annum 

NYDOCS02/909004.17 19 



 

determined by the Administrative Agent pursuant to the following formula: 

Eurodollar Rate  =                  Eurodollar Base Rate  
1.00 – Eurodollar Reserve Percentage 

 
where, 

“Eurodollar Base Rate” means the rate per annum equal to (i) the British Bankers Association 
LIBOR Rate (“BBA LIBOR”), as published by Reuters (or such other commercially available 
source providing quotations of BBA LIBOR as may be designated by the Administrative Agent 
from time to time) at approximately 11:00 a.m., London time, two London Banking Days prior to 
the commencement of such Interest Period, for Dollar deposits (for delivery on the first day of 
such Interest Period) with a term equivalent to such Interest Period or, (ii) if such rate is not 
available at such time for any reason, the rate per annum determined by the Administrative Agent 
to be the rate at which deposits in Dollars for delivery on the first day of such Interest Period in 
same day funds in the approximate amount of the Eurodollar Rate Loan being made, continued or 
converted and with a term equivalent to such Interest Period would be offered by the 
Administrative Agent’s London Branch to major banks in the London interbank eurodollar 
market at their request at approximately 11:00 a.m. (London time) two London Banking Days 
prior to the commencement of such Interest Period with respect to a Eurodollar Rate Loan; and 

 (b) for any interest calculation with respect to a Base Rate Loan on any date, 
a rate per annum determined by the Administrative Agent pursuant to the following formula: 

Eurodollar Rate  =                  Eurodollar Base Rate  
1.00 – Eurodollar Reserve Percentage 

 
where, 

“Eurodollar Base Rate” means the rate per annum as of such date equal to (i) BBA LIBOR, as 
published by Reuters (or such other commercially available source providing quotations of BBA 
LIBOR as may be designated by the Administrative Agent from time to time) at approximately 
11:00 a.m., London time, two London Banking Days prior to such date, for Dollar deposits with a 
term of one month commencing on that day or, (ii) if such rate is not available at such time for 
any reason, the rate per annum determined by the Administrative Agent to be the rate at which 
deposits in Dollars for delivery on the date of determination in same day funds in the approximate 
amount of the Base Rate Loan being made or maintained and with a term equal to one month 
would be offered by the Administrative Agent’s London Branch to major banks in the London 
interbank eurodollar market at their request at the date and time of determination. 

“Eurodollar Rate Loan” means a Loan that bears interest at a rate based on clause (a) of 
the definition of “Eurodollar Rate.” 

“Eurodollar Reserve Percentage” means, for any day during any Interest Period, the 
reserve percentage (expressed as a decimal, carried out to five decimal places) in effect on such day, 
whether or not applicable to any Lender, under regulations issued from time to time by the FRB for 
determining the maximum reserve requirement (including any emergency, supplemental, marginal or 
other reserve requirement) with respect to Eurocurrency funding (currently referred to as “Eurocurrency 
liabilities”).  The Eurodollar Rate for each outstanding Loan the interest on which is determined by 
reference to the Eurodollar Rate shall be adjusted automatically as of the effective date of any change in 
the Eurodollar Reserve Percentage. 
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“Event of Default” has the meaning specified in Section 8.01. 

“Excess Cash Flow” means, with respect to any Excess Cash Flow Period, an amount, 
not less than zero, equal to (a) the sum, without duplication, of (i) Consolidated Net Income of the 
Borrower Parties for such fiscal year plus (ii) the amount of all non-cash charges (including depreciation, 
amortization and deferred tax expense) deducted in arriving at such Consolidated Net Income plus (iii) 
the aggregate net amount of non-cash loss on Dispositions by the Borrower and its Restricted Subsidiaries 
during such fiscal year (other than sales of inventory in the ordinary course of business), to the extent 
deducted in arriving at such Consolidated Net Income, minus (b) without duplication (in each case, for the 
Borrower and its Restricted Subsidiaries on a consolidated basis): 

(i) Capital Expenditures, except to the extent made using the Cumulative Credit, that 
are (A) actually made during such Excess Cash Flow Period or (B) committed 
although not actually made during such Excess Cash Flow Period, so long as 
such Capital Expenditures are actually made within six (6) months after the end 
of such Excess Cash Flow Period, provided that (x) if any Capital Expenditures 
are deducted from Excess Cash Flow pursuant to (B) above, such amount shall be 
added to the Excess Cash Flow for the immediately succeeding Excess Cash 
Flow Period if the expenditure is not actually made within such six (6) month 
period and (y) no deduction shall be taken in the immediately succeeding Excess 
Cash Flow Period when such amounts deducted pursuant to clause (B) are spent; 

(ii) Consolidated Scheduled Funded Debt Payments and, to the extent not otherwise 
deducted from Consolidated Net Income, Consolidated Cash Taxes; 

(iii) Restricted Payments made by the Borrower Parties to the extent that such 
Restricted Payments are permitted to be made under Section 7.06(e), solely to the 
extent made, directly or indirectly, with the proceeds from events or 
circumstances that were included in the calculation of Consolidated Net Income 
and excluding any Restricted Payments made using the Cumulative Credit; 

(iv) the aggregate amount of voluntary or mandatory permanent principal payments 
or mandatory repurchases of Indebtedness for borrowed money of the Borrower 
Parties (excluding the Obligations and the Revolving Credit Commitments); 
provided, that (A) such prepayments or repurchases are otherwise permitted 
hereunder, (B) if such Indebtedness consists of a revolving line of credit, the 
commitments under such line of credit are permanently reduced by the amount of 
such prepayment or repurchase, and (C) such prepayments or repurchases are not 
made, directly or indirectly, using (1) proceeds, payments or any other amounts 
available from events or circumstances that were not included in determining 
Consolidated Net Income during such period (including any proceeds from 
Indebtedness) or (2) the Cumulative Credit; 

(v) the aggregate amount of any premium, make-whole or penalty payments actually 
paid in cash during such period that are required to be made in connection with 
any prepayment or satisfaction and discharge of Indebtedness to the extent that 
the amount so prepaid, satisfied or discharged is not deducted from Consolidated 
Net Income for purposes of calculating Excess Cash Flow;  

(vi) cash payments made in satisfaction of non-current liabilities (excluding payments 
of Indebtedness for borrowed money) not made directly or indirectly using (1) 
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proceeds, payments or any other amounts available from events or circumstances 
that were not included in determining Consolidated Net Income during such 
period or (2) the Cumulative Credit;  

(vii) to the extent not deducted in arriving at Consolidated Net Income, cash fees, 
expenses and purchase price adjustments incurred in connection with the 
Transaction or, to the extent permitted hereunder, any Investment permitted 
under Section 7.02, Equity Issuance or Debt Issuance (whether or not 
consummated) and any Restricted Payment made pursuant to Section 7.06(g) or 
(j) to pay any of the foregoing; 

(viii) the aggregate amount of expenditures actually made in cash during such period 
(including expenditures for payment of financing fees) to the extent such 
expenditures are not expensed during such period; 

(ix) cash from operations used or to be used to consummate a Permitted Acquisition 
or Investments permitted under Section 7.02 (if such Permitted Acquisition or 
Investments have been consummated prior to the date on which a prepayment of 
Loans would be required pursuant to Section 2.05(b)(i) with respect to such fiscal 
year period); provided, however, that if any amount is deducted from Excess 
Cash Flow pursuant to this clause (ix) with respect to a fiscal year as a result of a 
Permitted Acquisition or Investment that has been committed to be consummated 
but not yet actually consummated at the time of such deduction (the amount of 
such cash being the “Relevant Deduction Amount”) then for the avoidance of 
doubt, such amount shall not be deducted from Excess Cash Flow pursuant to 
this clause (ix) as a result of such Permitted Acquisition or Investment, as the 
case may be, being actually consummated for the Relevant Deduction Amount; 

(x) the amount of cash payments made in respect of pensions and other post-
employment benefits in such period to the extent not deducted in arriving at such 
Consolidated Net Income; 

(xi) cash expenditures in respect of Swap Contracts during such fiscal year to the 
extent they exceed the amount of expenditures expensed in determining 
Consolidated Net Income for such period; 

(xii) the aggregate principal amount of all mandatory prepayments of the Term 
Facilities made during such Excess Cash Flow Period pursuant to Section 
2.05(b)(ii), or reinvestments of Net Cash Proceeds in lieu thereof, to the extent 
that the applicable Net Cash Proceeds were taken into account in calculating 
Consolidated Net Income for such Excess Cash Flow Period; 

(xiii) the amount representing accrued expenses for cash payment (including with 
respect to retirement plan obligations) that are not paid in cash in such Excess 
Cash Flow Period, provided that such amounts will be added to Excess Cash 
Flow for the following fiscal year to the extent not paid in cash within six (6) 
months after the end of such Excess Cash Flow Period (and no future deduction 
shall be made for purposes of this definition when such amounts are paid in cash 
in any future period); and 

(xiv) net non-cash gains and credits to the extent included in arriving at Consolidated 
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Net Income; plus/minus 

(c) decreases/increases, as applicable, in Net Working Capital. 

“Excess Cash Flow Period” means any fiscal year of the Borrower, commencing with 
the fiscal year ended on or about September 30, 2011. 

“Excluded Subsidiary” means any Subsidiary that is (a) a Foreign Subsidiary, (b) an 
Unrestricted Subsidiary, (c) a Domestic Subsidiary if substantially all of its assets consist of Equity 
Interests of one or more Foreign Subsidiaries, (d) not wholly owned directly by the Borrower or one or 
more of its wholly owned Restricted Subsidiaries, (e) an Immaterial Subsidiary that is designated as such 
by the Borrower, (f) established or created pursuant to Section 7.02(x), provided that such Subsidiary 
shall only be an Excluded Subsidiary for the period immediately prior to such acquisition, or (g) any 
Permitted Receivables Financing Subsidiary. 

“Existing Credit Agreement” means that certain Amended and Restated Credit 
Agreement, dated as of July 25, 2008, among NBTY, Inc., as borrower, JPMorgan Chase Bank, N.A., as 
administrative agent thereunder, each lender from time to time party thereto and certain others. 

“Existing Facility Agreement” means that certain Facility Agreement, dated as of 
September 20, 2006, among Good N’ Natural Limited and JPMorgan Chase Bank, N.A., London Branch. 

“Existing Letters of Credit” means the Letters of Credit described on Schedule 7.03 
under the heading “Existing Letters of Credit”. 

“Facility” means the Term A Facility, the Term B Facility, any New Term Facility, the 
Revolving Credit Facility, the Swing Line Sublimit or the Letter of Credit Sublimit, as the context may 
require. 

“FATCA” has the meaning specified in Section 3.01(a). 

“Federal Funds Rate” means, for any day, the rate per annum equal to the weighted 
average of the rates on overnight Federal funds transactions with members of the Federal Reserve System 
arranged by Federal funds brokers on such day, as published by the Federal Reserve Bank of New York 
on the Business Day next succeeding such day; provided that (a) if such day is not a Business Day, the 
Federal Funds Rate for such day shall be such rate on such transactions on the next preceding Business 
Day as so published on the next succeeding Business Day, and (b) if no such rate is so published on such 
next succeeding Business Day, the Federal Funds Rate for such day shall be the average rate (rounded 
upward, if necessary, to a whole multiple of 1/100 of 1%) charged to the Administrative Agent on such 
day on such transactions as determined by the Administrative Agent. 

“Fee Letter” means the Fee Letter, dated July 14, 2010, among Holdings, Barclays Bank, 
BAS, Banc of America Bridge LLC, Bank of America, N.A., CS Securities and Credit Suisse AG. 

“Foreign Lender” has the meaning specified in Section 10.15(a)(i).  

“Foreign Subsidiary” means any direct or indirect Subsidiary of the Borrower which is 
not a Domestic Subsidiary.  

“FRB” means the Board of Governors of the Federal Reserve System of the United 
States. 
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“Fronting Exposure” means, at any time there is a Defaulting Lender, (a) with respect to 
the L/C Issuer, such Defaulting Lender’s Pro Rata Share of the outstanding L/C Obligations other than 
L/C Obligations as to which such Defaulting Lender’s participation obligation has been reallocated to 
other Lenders or Cash Collateralized in accordance with the terms hereof, and (b) with respect to the 
Swing Line Lender, such Defaulting Lender’s Pro Rata Share of Swing Line Loans other than Swing Line 
Loans as to which such Defaulting Lender’s participation obligation has been reallocated to other Lenders 
or Cash Collateralized in accordance with the terms hereof. 

“Fund” means any Person (other than a natural person) that is engaged in making, 
purchasing, holding or otherwise investing in commercial loans and similar extensions of credit in the 
ordinary course of its business. 

“Funded Debt” of any Person means Indebtedness for borrowed money of such Person 
that by its terms matures more than one (1) year after the date of its creation or matures within one (1) 
year from any date of determination but is renewable or extendible, at the option of such Person, to a date 
more than one (1) year after such date or arises under a revolving credit or similar agreement that 
obligates the lender or lenders to extend credit during a period of more than one (1) year after such date. 

“GAAP” means generally accepted accounting principles in the United States set forth in 
the opinions and pronouncements of the Accounting Principles Board and the American Institute of 
Certified Public Accountants and statements and pronouncements of the Financial Accounting Standards 
Board or such other principles as may be approved by a significant segment of the accounting profession 
in the United States, as in effect from time to time. 

“Governmental Authority” means any nation or government, any state or other political 
subdivision thereof, any agency, authority, instrumentality, regulatory body, court, administrative 
tribunal, central bank or other entity exercising executive, legislative, judicial, taxing, regulatory or 
administrative powers or functions of or pertaining to government. 

“Granting Lender” has the meaning specified in Section 10.07(g). 

“Guarantee” means, as to any Person, without duplication, (a) any obligation, contingent 
or otherwise, of such Person guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other monetary obligation payable or performable by another Person (the “primary 
obligor”) in any manner, whether directly or indirectly, and including any obligation of such Person, 
direct or indirect, (i) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other monetary obligation, (ii) to purchase or lease property, securities or services for the 
purpose of assuring the obligee in respect of such Indebtedness or other monetary obligation of the 
payment or performance of such Indebtedness or other monetary obligation, (iii) to maintain working 
capital, equity capital or any other financial statement condition or liquidity or level of income or cash 
flow of the primary obligor so as to enable the primary obligor to pay such Indebtedness or other 
monetary obligation, or (iv) entered into for the purpose of assuring in any other manner the obligee in 
respect of such Indebtedness or other monetary obligation of the payment or performance thereof or to 
protect such obligee against loss in respect thereof (in whole or in part), or (b) any Lien on any assets of 
such Person securing any Indebtedness or other monetary obligation of any other Person, whether or not 
such Indebtedness or other monetary obligation is assumed by such Person (or any right, contingent or 
otherwise, of any holder of such Indebtedness to obtain any such Lien); provided that the term 
“Guarantee” shall not include endorsements for collection or deposit, in either case in the ordinary course 
of business, or customary and reasonable indemnity obligations in effect on the Closing Date or entered 
into in connection with any acquisition or Disposition of assets permitted under this Agreement (other 
than such obligations with respect to Indebtedness).  The amount of any Guarantee shall be deemed to be 
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an amount equal to the stated or determinable amount of the related primary obligation, or portion thereof, 
in respect of which such Guarantee is made or, if not stated or determinable, the maximum reasonably 
anticipated liability in respect thereof as determined by the guaranteeing Person in good faith.  The term 
“Guarantee” as a verb has a corresponding meaning. 

“Guarantors” means, collectively, Holdings and the Subsidiaries of the Borrower listed 
on Schedule I (such Subsidiaries of the Borrower not to include any Excluded Subsidiary) and each other 
Subsidiary of the Borrower that shall be required to execute and deliver a guaranty or guaranty 
supplement pursuant to Section 6.12. 

“Guaranty” means, collectively, the Holdings Guaranty and the Subsidiary Guaranty. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances, wastes or other pollutants, including petroleum or petroleum distillates, 
asbestos or asbestos-containing materials, toxic mold, polychlorinated biphenyls, radon gas, infectious or 
medical wastes and all other substances or wastes of any nature regulated as “hazardous” or “toxic,” or as 
a “pollutant” or a “contaminant,” pursuant to any Environmental Law. 

“Hedge Bank” means any Person that (i) at the time it enters into a Secured Hedge 
Agreement, is a Lender or an Affiliate of a Lender, or (ii) is, as of the Closing Date, a Lender or an 
Affiliate of a Lender and a party to a Secured Hedge Agreement, in each case, in its capacity as a party to 
such Secured Hedge Agreement. 

“Holdings” has the meaning specified in the introductory paragraph to this Agreement. 

“Holdings Guaranty” means the Holdings Guaranty made by Holdings in favor of the 
Administrative Agent on behalf of the Secured Parties, substantially in the form of Exhibit F-1. 

“Honor Date” has the meaning specified in Section 2.03(c)(i). 

“ICC” has the meaning specified in Section 2.03(g). 

“Immaterial Subsidiary” means any Subsidiary of the Borrower that, as of the date of the 
most recent financial statements required to be delivered pursuant to Section 6.01(a) and (b), does not 
have assets (together with the assets of all other Immaterial Subsidiaries) in excess of 1.5% of 
Consolidated Total Assets.   

“Impositions” has the meaning set forth in Section 3.01(a). 

“Indebtedness” means, as to any Person at a particular time, without duplication, all of 
the following, whether or not included as indebtedness or liabilities in accordance with GAAP: 

(a) all obligations of such Person for borrowed money and all obligations of such 
Person evidenced by bonds, debentures, notes, loan agreements or other similar instruments; 

(b) the maximum amount of all letters of credit (including standby and 
commercial), bankers’ acceptances, bank guaranties, surety bonds, performance bonds and 
similar instruments issued or created by or for the account of such Person; 

(c) net obligations of such Person under any Swap Contract; 
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(d) all obligations of such Person to pay the deferred purchase price of property or 
services (other than (x) trade accounts payable in the ordinary course of business, (y) any earn-
out obligation until such obligation becomes a liability on the balance sheet of such Person in 
accordance with GAAP and (z) expenses accrued in the ordinary course of business); 

(e) indebtedness (excluding prepaid interest thereon) secured by a Lien on 
property owned or being purchased by such Person (including indebtedness arising under 
conditional sales or other title retention agreements and mortgage, industrial revenue bond, 
industrial development bond and similar financings), whether or not such indebtedness shall 
have been assumed by such Person or is limited in recourse; 

(f) all Attributable Indebtedness; 

(g) all obligations of such Person in respect of Disqualified Equity Interests; and 

(h) all Guarantees of such Person in respect of any of the foregoing. 

For all purposes hereof, the Indebtedness of any Person shall include the Indebtedness of any partnership 
or joint venture (other than a joint venture that is itself a corporation or limited liability company or the 
foreign equivalent thereof) in which such Person is a general partner or a joint venturer, unless such 
Indebtedness is expressly made non-recourse to such Person.  The amount of any net obligation under any 
Swap Contract on any date shall be deemed to be the Swap Termination Value thereof as of such date.  
The amount of Indebtedness of any Person for purposes of clause (e) that is expressly made non-recourse 
or limited-recourse (limited solely to the assets securing such Indebtedness) to such Person shall be 
deemed to be equal to the lesser of (i) the aggregate unpaid amount of such Indebtedness and (ii) the fair 
market value of the property encumbered thereby as determined by such Person in good faith. 

“Indemnified Liabilities” has the meaning set forth in Section 10.05. 

“Indemnitees” has the meaning set forth in Section 10.05. 

“Information” has the meaning specified in Section 10.08. 

“Intellectual Property Security Agreement” means, collectively, the intellectual property 
security agreement, substantially in the form of Exhibit B to the Security Agreement together with each 
intellectual property security agreement supplement executed and delivered pursuant to Section 6.12. 

“Intercompany Subordination Agreement” means an intercompany subordination 
agreement, in substantially the form of Exhibit K hereto, or otherwise in form and substance reasonably 
satisfactory to the Administrative Agent. 

“Interest Coverage Ratio” means, with respect to the Borrower Parties on a consolidated 
basis, as of the end of any fiscal quarter of the Borrower for the four (4) fiscal quarter period ending on 
such date, the ratio of (a) Consolidated EBITDA of the Borrower Parties to (b) the Consolidated Interest 
Charges of the Borrower Parties; provided, that when calculating the Interest Coverage Ratio, the 
Consolidated Interest Charges shall be equal to (i) for the period ending on or about March 31, 2011, the 
Consolidated Interest Charges of the Borrower Parties for the fiscal quarter ending on or about March 31, 
2011, multiplied by four; (ii) for the period ending on or about June 30, 2011, the Consolidated Interest 
Charges of the Borrower Parties for the two fiscal quarters ending on or about June 30, 2011, multiplied 
by two; and (iii) for the period ending on or about September 30, 2011, the Consolidated Interest Charges 
of the Borrower Parties for the three fiscal quarters ending on or about September 30, 2011, multiplied by 
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four-thirds. 

“Interest Payment Date” means, (a) as to any Loan other than a Base Rate Loan, the last 
day of each Interest Period applicable to such Loan and the Maturity Date of the Facility under which 
such Loan was made; provided, however, that if any Interest Period for a Eurodollar Rate Loan exceeds 
three months, the respective dates that fall every three months after the beginning of such Interest Period 
shall also be Interest Payment Dates; and (b) as to any Base Rate Loan (including a Swing Line Loan), the 
last Business Day of each March, June, September and December and the Maturity Date of the Facility 
under which such Loan was made. 

“Interest Period” means, as to each Eurodollar Rate Loan, the period commencing on the 
date such Eurodollar Rate Loan is disbursed or converted to or continued as a Eurodollar Rate Loan and 
ending on the date one, two, three or six months thereafter, or to the extent consented to by all 
Appropriate Lenders, nine or twelve months thereafter, as selected by the Borrower in its Committed 
Loan Notice; provided, that: 

(a) any Interest Period that would otherwise end on a day that is not a Business Day 
shall be extended to the next succeeding Business Day unless such Business Day falls in 
another calendar month, in which case such Interest Period shall end on the next preceding 
Business Day; 

(b) any Interest Period that begins on the last Business Day of a calendar month (or 
on a day for which there is no numerically corresponding day in the calendar month at the end 
of such Interest Period) shall end on the last Business Day of the calendar month at the end of 
such Interest Period; and 

(c) no Interest Period shall extend beyond the Maturity Date of the Facility under 
which such Loan was made. 

“Investment” means, as to any Person, any direct or indirect acquisition or investment by 
such Person, whether by means of (a) the purchase or other acquisition of Equity Interests or debt or other 
securities of another Person, (b) a loan, advance or capital contribution to, Guarantee or assumption of 
debt of, or purchase or other acquisition of any other debt or equity participation or interest in, another 
Person, including any partnership or joint venture interest in such other Person and any arrangement 
pursuant to which the investor incurs debt of the type referred to in clause (h) of the definition of 
“Indebtedness” set forth in this Section 1.01 in respect of such Person, or (c) the purchase or other 
acquisition (in one transaction or a series of transactions) of all or substantially all of the property and 
assets or business of another Person or assets constituting a business unit, line of business or division of 
such Person.  For purposes of covenant compliance, the amount of any Investment shall be the amount 
actually invested, without adjustment for subsequent increases or decreases in the value of such 
Investment but giving effect to any returns or distributions of capital or repayment of principal actually 
received in cash by such Person with respect thereto. 

“IP Rights” has the meaning set forth in Section 5.16. 

“IP Security Agreement Supplement” has the meaning specified in the Security 
Agreement. 

“IRS” means the United States Internal Revenue Service. 

“ISP” means, with respect to any Letter of Credit, the “International Standby Practices 
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1998” published by the Institute of International Banking Law & Practice, Inc. (or such later version 
thereof as may be in effect at the time of issuance). 

“Issuer Documents” means with respect to any Letter of Credit, the Letter of Credit 
Application, and any other document, agreement and instrument entered into by the applicable L/C Issuer 
and the Borrower (or any applicable Restricted Subsidiary) or in favor of such L/C Issuer and relating to 
such Letter of Credit. 

“Joint Venture” means (a) any Person which would constitute an “equity method 
investee” of the Borrower or any of its Subsidiaries, and (b) any Person in whom the Borrower or any of 
its Subsidiaries beneficially owns any Equity Interest that is not a Subsidiary. 

“Junior Financing” has the meaning specified in Section 7.14. 

“Junior Financing Documentation” means the Senior Notes, the Senior Notes 
Indenture, and any documentation governing any other Junior Financing. 

“Laws” means, collectively, all applicable international, foreign, Federal, state and local 
statutes, treaties, rules, guidelines, regulations, ordinances, codes and administrative or judicial precedents 
or authorities, including the interpretation or administration thereof by any Governmental Authority 
charged with the enforcement, interpretation or administration thereof, and all applicable administrative 
orders, directed duties, requests, licenses, authorizations and permits of, and agreements with, any 
Governmental Authority. 

“L/C Advance” means, with respect to each Revolving Credit Lender, such Lender’s 
funding of its participation in any L/C Borrowing in accordance with its Pro Rata Share. 

“L/C Borrowing” means an extension of credit resulting from a drawing under any Letter 
of Credit which has not been reimbursed by the Borrower on the date when made or refinanced as a 
Revolving Credit Borrowing. 

“L/C Credit Extension” means, with respect to any Letter of Credit, the issuance thereof 
or extension of the expiry date thereof, or the renewal or increase of the amount thereof. 

“L/C Issuer” means Barclays Bank, in its capacity as an issuer of standby Letters of 
Credit hereunder (it being understood that Barclays Bank shall not be obligated to issue any commercial 
Letters of Credit hereunder) and any other Lender reasonably acceptable to the Borrower and the 
Administrative Agent that agrees to issue Letters of Credit pursuant hereto, in each case in its capacity as 
an issuer of Letters of Credit hereunder, or any successor issuer of Letters of Credit hereunder.  

“L/C Obligations” means, as at any date of determination, the aggregate amount 
available to be drawn under all outstanding Letters of Credit plus the aggregate of all Unreimbursed 
Amounts, including all L/C Borrowings.  For purposes of computing the amount available to be drawn 
under any Letter of Credit, the amount of such Letter of Credit shall be determined in accordance with 
Section 1.09.  For all purposes of this Agreement, if on any date of determination a Letter of Credit has 
expired by its terms but any amount may still be drawn thereunder by reason of the operation of Rule 3.14 
of the ISP, such Letter of Credit shall be deemed to be “outstanding” in the amount so remaining 
available to be drawn. 

“Lender” has the meaning specified in the introductory paragraph to this Agreement and, 
as the context requires, includes each L/C Issuer and the Swing Line Lender. 

NYDOCS02/909004.17 28 



 

“Lending Office” means, as to any Lender, the office or offices of such Lender described 
as such in such Lender’s Administrative Questionnaire, or such other office or offices as a Lender may 
from time to time notify the Borrower and the Administrative Agent. 

“Letter of Credit” means any letter of credit issued hereunder and shall include the 
Existing Letters of Credit.  A Letter of Credit may be a commercial letter of credit or a standby letter of 
credit. 

“Letter of Credit Application” means an application and agreement for the issuance or 
amendment of a Letter of Credit in the form from time to time in use by the applicable L/C Issuer, 
together with a request for L/C Credit Extension, substantially in the form of Exhibit A-2 hereto. 

“Letter of Credit Expiration Date” means the day that is three (3) Business Days prior to 
the scheduled Maturity Date then in effect for the Revolving Credit Facility (or, if such day is not a 
Business Day, the next preceding Business Day). 

“Letter of Credit Sublimit” means an amount equal to $50,000,000.  The Letter of Credit 
Sublimit is part of, and not in addition to, the Revolving Credit Facility. 

“Lien” means any mortgage, pledge, hypothecation, collateral assignment, deposit 
arrangement, encumbrance, lien (statutory or other), charge, or preference, priority or other security 
interest or preferential arrangement of any kind or nature whatsoever (including any conditional sale or 
other title retention agreement, any easement, right of way or other encumbrance on title to real property, 
and any Capitalized Lease having substantially the same economic effect as any of the foregoing). 

“Loan” means an extension of credit by a Lender to the Borrower under Article II in the 
form of a Term A Loan, a Term B Loan, a New Term Loan, a Revolving Credit Loan or a Swing Line 
Loan. 

“Loan Documents” means, collectively, (i) this Agreement, (ii) the Notes, (iii) the 
Guaranty, (iv) the Collateral Documents, (v) the Fee Letter, (vi) each Letter of Credit Application, (vii) 
the Assumption Agreement and (viii) any agreement creating or perfecting rights in Cash Collateral 
pursuant to the provisions of Section 2.18 of this Agreement. 

“Loan Parties” means, collectively, the Borrower and each Guarantor. 

“London Banking Day” means any day on which dealings in Dollar deposits are 
conducted by and between banks in the London interbank eurodollar market. 

“Master Agreement” has the meaning specified in the definition of “Swap Contract”. 

“Material Adverse Effect” means (a) a material adverse effect on the business, assets, 
liabilities (actual or contingent), financial condition or results of operations of the Borrower and its 
Restricted Subsidiaries, taken as a whole, (b) a material adverse effect on the ability of the Loan Parties 
(taken as a whole) to perform their respective obligations under the Loan Documents to which the 
Borrower or any of the Loan Parties is a party or (c) a material adverse effect on the rights and remedies 
of the Lenders under the Loan Documents. 

“Material Foreign Subsidiary” means any Foreign Subsidiary of the Borrower that 
meets all of the following criteria as of the date of the most recent financial statements required to be 
delivered pursuant to Section 6.01(a): (a) the assets of such Subsidiary and its Restricted Subsidiaries (on 
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a consolidated basis) as of such date are greater than or equal to 5.0% of the consolidated assets of the 
Borrower and its Restricted Subsidiaries as of such date; and (b) the revenues of such Subsidiary and its 
Restricted Subsidiaries (on a consolidated basis) for the fiscal quarter ending on such date are greater than 
or equal to 5.0% of the consolidated revenues of the Borrower and its Restricted Subsidiaries for such 
period. 

“Material Real Property” means any parcel of real property (other than a parcel with a 
fair market value of less than $7,500,000) owned in fee by a Loan Party; provided, however, that one or 
more parcels owned in fee by a Loan Party and located adjacent to, contiguous with, or in close proximity 
to, any other parcels owned in fee by a Loan Party shall, in the reasonable discretion of the Administrative 
Agent, be deemed to be one parcel for the purposes of this definition. 

“Material Subsidiary Guarantor” means any Subsidiary Guarantor which individually 
constitutes at least 5.0% of the Borrower’s Consolidated Total Assets as of the date of the last financial 
statements delivered pursuant to this Credit Agreement. 

“Maturity Date” means: (a) with respect to the Revolving Credit Facility, the earlier of 
(i) October 1, 2015 and (ii) the date of termination in whole of the Revolving Credit Commitments, the 
Letter of Credit Commitments, and the Swing Line Commitments pursuant to Section 2.06(a) or 8.02; (b) 
with respect to the Term A Facility, the earliest of (i) April 1, 2016, (ii) the date of termination in whole 
of the Term A Commitments pursuant to Section 2.06(a) prior to any Term A Borrowing and (iii) the date 
that the Term A Loans are declared due and payable pursuant to Section 8.02; and (c) with respect to the 
Term B Facility, the earliest of (i) October 1, 2017, (ii) the date of termination in whole of the Term B 
Commitments pursuant to Section 2.06(a) prior to any Term B Borrowing and (iii) the date that the Term 
B Loans are declared due and payable pursuant to Section 8.02. 

“Maximum Rate” has the meaning specified in Section 10.10. 

“Maximum Total Senior Secured Leverage Ratio” means the requirement that the Total 
Senior Secured Leverage Ratio be 3.50:1.00 or less. 

“Merger Agreement” means the Agreement and Plan of Merger, dated as of July 15, 
2010, among the Company, Merger Sub and Holdings (including the related disclosure schedules and 
exhibits thereto). 

“Moody’s” means Moody’s Investors Service, Inc. and any successor thereto. 

“Mortgage” means, collectively, the deeds of trust, trust deeds and mortgages made by 
the Loan Parties in favor or for the benefit of the Administrative Agent on behalf of the Lenders 
substantially in the form of Exhibit H (with such changes as may be customary to account for local law 
matters) and otherwise in form and substance reasonably satisfactory to the Administrative Agent. 

“Mortgage Policies” has the meaning specified in Section 6.14(b)(ii). 

“Mortgaged Properties” means the Material Real Properties identified on Schedule 
5.08(b) and any other Material Real Property with respect to which a Mortgage is required pursuant to 
Section 6.12. 

“Multiemployer Plan” means a “multiemployer plan” as defined in Section 4001(a)(3) of 
ERISA, to which any Loan Party or any ERISA Affiliate makes or is obligated to make contributions, or 
during the preceding five plan years, has made or been obligated to make contributions. 
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“Multiple Employer Plan” means a Plan which has two or more contributing sponsors 
(including a Loan Party or any ERISA Affiliate) at least two of whom are not under common control, as 
such a plan is described in Section 4064 of ERISA. 

“Net Cash Proceeds” means: 

 (a) with respect to the Disposition of any asset by the Borrower or any Restricted 
Subsidiary (other than any Disposition of any Permitted Receivables Financing Assets by the 
Borrower or any Restricted Subsidiary to a Permitted Receivables Financing Subsidiary) or any 
Casualty Event, the excess, if any, of (i) the sum of cash and Cash Equivalents received in 
connection with such Disposition or Casualty Event (including any cash or Cash Equivalents 
received by way of deferred payment pursuant to, or by monetization of, a note receivable or 
otherwise, but only as and when so received and, with respect to any Casualty Event, any 
insurance proceeds or condemnation awards in respect of such Casualty Event received by or 
paid to or for the account of the Borrower or any Restricted Subsidiary and including any 
proceeds received as a result of unwinding any related Swap Contract in connection with such 
related transaction) over (ii) the sum of (A) the principal amount of any Indebtedness that is 
secured by the asset subject to such Disposition or Casualty Event and that is required to be 
repaid in connection with such Disposition or Casualty Event (other than Indebtedness under 
the Loan Documents), (B) the out-of-pocket expenses incurred by the Borrower or such 
Restricted Subsidiary in connection with such Disposition or Casualty Event (including 
attorneys’ fees, accountants’ fees, investment banking fees, survey costs, title insurance 
premiums, and related search and recording charges, transfer taxes, deed or mortgage recording 
taxes, other customary expenses and brokerage, consultant and other customary fees actually 
incurred in connection therewith), (C) income taxes reasonably estimated to be actually payable 
within two (2) years of the date of the relevant Disposition or Casualty Event as a result of any 
gain recognized in connection therewith and any repatriation costs associated with receipt by 
the Borrower of such proceeds, (D) any costs associated with unwinding any related Swap 
Contract in connection with such transaction, and (E) any reserve for adjustment in respect of 
(x) the sale price of such asset or assets established in accordance with GAAP and (y) any 
liabilities associated with such asset or assets and retained by the Borrower or any Restricted 
Subsidiary after such sale or other disposition thereof, including, without limitation, pension 
and other post-employment benefit liabilities and liabilities related to environmental matters or 
against any indemnification obligations associated with such transaction and it being 
understood that “Net Cash Proceeds” shall include, without limitation, any cash or Cash 
Equivalents (i) received upon the Disposition of any non-cash consideration received by the 
Borrower or any Restricted Subsidiary in any such Disposition and (ii) upon the reversal 
(without the satisfaction of any applicable liabilities in cash in a corresponding amount) of any 
reserve described in clause (D) of the preceding sentence or, if such liabilities have not been 
satisfied in cash and such reserve not reversed within two (2) years after such Disposition or 
Casualty Event, the amount of such reserve;  

 (b) with respect to the issuance of any Equity Interest by the Borrower or any 
Restricted Subsidiary, the excess of (i) the sum of the cash and Cash Equivalents received in 
connection with such issuance or in connection with unwinding any related Swap Contract in 
connection therewith over (ii) the investment banking fees, underwriting discounts and 
commissions, and other out-of-pocket expenses and other customary expenses, incurred by the 
Borrower or such Restricted Subsidiary in connection with such issuance and any costs 
associated with unwinding any related Swap Contract in connection therewith;  

 (c) with respect to the incurrence or issuance of any Indebtedness by the Borrower or 
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any Restricted Subsidiary, the excess, if any, of (i) the sum of the cash received in connection 
with such incurrence or issuance or in connection with unwinding any related Swap Contract in 
connection therewith over (ii) the investment banking fees, underwriting discounts and 
commissions, taxes reasonably estimated to be actually payable within two (2) years of the date 
of such incurrence or issuance and other out-of-pocket expenses and other customary expenses, 
incurred by the Borrower or such Restricted Subsidiary in connection with such incurrence or 
issuance and any costs associated with unwinding any related Swap Contract in connection 
therewith; and 

(d) with respect to the Disposition of any Permitted Receivables Financing Assets by 
the Borrower or any Restricted Subsidiary to a Permitted Receivables Financing Subsidiary, the 
excess, if any, of (x) the cash and Cash Equivalents that at any time exceed (when taken together 
with all amounts that at such time have been received by a Permitted Receivables Financing 
Subsidiary pursuant to Section 7.02(y) and not repaid) $25,000,000 received in connection with 
(i) any sale of Permitted Receivables Financing Assets by the Borrower or any of its Restricted 
Subsidiaries, (ii) the repayment to the Borrower or any of its Restricted Subsidiaries of any loan 
solely to finance the purchase from the Borrower or any Restricted Subsidiary of Permitted 
Receivables Financing Assets and (iii) any return of capital invested by the Borrower or any 
Restricted Subsidiary in a Permitted Receivables Financing Subsidiary for such Permitted 
Receivables Financing over (y) customary upfront fees (including investment banking fees and 
discounts), commissions, costs and other expenses, in each case incurred in connection with such 
Permitted Receivables Financing and not already deducted from the amounts received pursuant to 
clause (x) above. 

“Net Working Capital” means, with respect to any Person and its Restricted Subsidiaries 
on a consolidated basis, Consolidated Current Assets minus Consolidated Current Liabilities. 

“New Term Facility” has the meaning specified in Section 2.17(a). 

“New Term Facility Effective Date” has the meaning specified in Section 2.17(c). 

“New Term Loan” has the meaning specified in Section 2.17(a). 

“No Undisclosed Information Representation” by a Person means a representation that 
such Person is not in possession of any material non-public information that has not been disclosed to 
investors or has not otherwise been disseminated in a manner making it available to investors generally, 
in each case within the meaning of Regulation FD, prior to such time, with respect to the Borrower or its 
Affiliates, or the respective securities of any of the foregoing. 

“Non-Consenting Lender” has the meaning specified in Section 3.07(d). 

“Nonrenewal Notice Date” has the meaning specified in Section 2.03(b)(iii). 

“Not Otherwise Applied” means, with reference to any proceeds of any transaction or 
event or of Excess Cash Flow or the Cumulative Credit that is proposed to be applied to a particular use 
or transaction, that such amount (a) was not required to prepay Loans pursuant to Section 2.05(b) and (b) 
has not previously been (and is not simultaneous being) applied to anything other than such particular use 
or transaction (including any application thereof as a Cure Right pursuant to Section 8.03). 

“Note” means a Term A Note, a Term B Note or a Revolving Credit Note, as the context 
may require. 
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“NPL” means the National Priorities List under CERCLA. 

“Obligations” means all advances to, and debts, liabilities, obligations, covenants and 
duties of, any Loan Party arising under any Loan Document or otherwise with respect to any Loan, Letter 
of Credit, Secured Cash Management Agreement or Secured Hedge Agreement, in each case whether 
direct or indirect (including those acquired by assumption), absolute or contingent, due or to become due, 
now existing or hereafter arising and including interest and fees that accrue after the commencement by or 
against any Loan Party of any proceeding under any Debtor Relief Laws naming such Person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in such 
proceeding; provided that (a) obligations of the Borrower or any of its Subsidiaries under any Secured 
Cash Management Agreement or Secured Hedge Agreement shall be secured and guaranteed pursuant to 
the Collateral Documents only to the extent that, and for so long as, the other Obligations are so secured 
and guaranteed and (b) any release of Collateral or Guarantors effected in the manner permitted by this 
Agreement shall not require the consent of holders of obligations under Secured Hedge Agreements or 
any Cash Management Obligations.  Without limiting the generality of the foregoing, the Obligations of 
the Loan Parties under the Loan Documents include (a) the obligation to pay principal, interest, Letter of 
Credit commissions, charges, expenses, fees, indemnities and other amounts payable by any Loan Party 
under any Loan Document and (b) the obligation of any Loan Party to reimburse any amount in respect of 
any of the foregoing that any Lender, in its sole discretion, may elect to pay or advance on behalf of such 
Loan Party.  

“Organization Documents” means, (a) with respect to any corporation, the certificate or 
articles of incorporation and the bylaws (or equivalent or comparable constitutive documents with respect 
to any non-U.S. jurisdiction); (b) with respect to any limited liability company, the certificate or articles 
of formation or organization and operating agreement; and (c) with respect to any partnership, joint 
venture, trust or other form of business entity, the partnership, joint venture or other applicable agreement 
of formation or organization and any agreement, instrument, filing or notice with respect thereto filed in 
connection with its formation or organization with the applicable Governmental Authority in the 
jurisdiction of its formation or organization and, if applicable, any certificate or articles of formation or 
organization of such entity. 

“Other Affiliate” means any Affiliate of Holdings other than (i) any Subsidiary of 
Holdings and (ii) any natural person. 

“Other Taxes” has the meaning specified in Section 3.01(b). 

“Outstanding Amount” means (a) with respect to the Term A Loans, Term B Loans, 
New Term Loans, Revolving Credit Loans and Swing Line Loans on any date, the aggregate outstanding 
principal amount thereof after giving effect to any borrowings and prepayments or repayments of Term A 
Loans, Term B Loans, New Term Loans, Revolving Credit Loans (including any refinancing of 
outstanding unpaid drawings under Letters of Credit or L/C Credit Extensions as a Revolving Credit 
Borrowing) and Swing Line Loans, as the case may be, occurring on such date; and (b) with respect to 
any L/C Obligations on any date, the amount of such L/C Obligations on such date after giving effect to 
any L/C Credit Extension occurring on such date and any other changes in the aggregate amount of the 
L/C Obligations as of such date, including as a result of any reimbursements of outstanding unpaid 
drawings under any Letters of Credit (including any refinancing of outstanding unpaid drawings under 
Letters of Credit or L/C Credit Extensions as a Revolving Credit Borrowing) or any reductions in the 
maximum amount available for drawing under Letters of Credit taking effect on such date. 

“Parent Holding Company” means any direct or indirect parent of the Borrower, who 
does not hold Equity Interests in any other Person (except for any other Parent Holding Company). 
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“Participant” has the meaning specified in Section 10.07(d). 

“Participant Register” has the meaning set forth in Section 10.07(m). 

“PATRIOT Act” has the meaning specified in Section 10.22. 

“PBGC” means the Pension Benefit Guaranty Corporation. 

“Pension Funding Rules” means the rules of the Code and ERISA regarding minimum 
required contributions (including any installment payment thereof) to Pension Plans and set forth in, with 
respect to plan years ending prior to the effective date of the Pension Protection Act of 2006, Section 412 
of the Code and Section 302 of ERISA, each as in effect prior to the Pension Protection Act of 2006 and, 
thereafter, Section 412, 430, 431, 432 and 436 of the Code and Sections 302, 303, 304 and 305 of ERISA. 

“Pension Plan” means any “employee pension benefit plan” (including a Multiple 
Employer Plan or a Multiemployer Plan) that is maintained or is contributed to by a Loan Party or any 
ERISA Affiliate and is either covered by Title IV of ERISA or is subject to the minimum funding 
standards under Section 412 of the Code. 

“Permitted Acquisition” has the meaning specified in Section 7.02(i). 

“Permitted Encumbrances” has the meaning specified in the Mortgages. 

“Permitted Equity Issuance” means any sale or issuance of any Equity Interests (other 
than Disqualified Equity Interests) of Holdings, the proceeds of which are contributed to the common 
equity of the Borrower. 

“Permitted Holders” means the collective reference to the Sponsor and its Control 
Investment Affiliates (but excluding any operating portfolio companies of the foregoing), directors and 
members of management of Holdings and its Subsidiaries that have ownership interests in Holdings (for 
so long as the ownership interests held by such directors or members of management are less than the 
ownership interests held by the Sponsor). 

“Permitted Ratio Debt” means unsecured Indebtedness consisting of notes or loans under 
credit agreements, indentures or other similar agreements or instruments; provided that (A) (1) the terms 
of such Indebtedness do not provide for any scheduled repayment, mandatory redemption or sinking fund 
obligations prior to the date that is ninety one (91) days after the latest Maturity Date in respect of the 
Facilities in effect at the time of the incurrence or issuance of such Permitted Ratio Debt (other than 
customary offers to repurchase upon a change of control, asset sale or event of loss and customary 
acceleration rights after an event of default), and (2) the covenants, events of default, guarantees and other 
terms of such Indebtedness are customary for similar Indebtedness in light of then-prevailing market 
conditions (it being understood that such Indebtedness shall not include any financial maintenance 
covenants and that any negative covenants shall be incurrence-based) and in any event, when taken as a 
whole (other than interest rate and redemption premiums), are not more restrictive to the Borrower and 
the Restricted Subsidiaries than those set forth in this Agreement (provided that a certificate of a 
Responsible Officer of the Borrower delivered to the Administrative Agent in good faith at least five 
Business Days prior to the incurrence of such Indebtedness, together with a reasonably detailed 
description of the material terms and conditions of such Indebtedness or drafts of the documentation 
relating thereto, stating that the Borrower has determined in good faith that such terms and conditions 
satisfy the requirement set out in the foregoing clause (2), shall be conclusive evidence that such terms 
and conditions satisfy such requirement unless the Administrative Agent provides notice to the Borrower 
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of its objection during such five Business Day period) and (3) if such Indebtedness is subordinated, the 
Facility shall have been, and while the Facilities remain outstanding no other Indebtedness is or is 
permitted to be, designated as “Designated Senior Debt” or its equivalent in respect of such Indebtedness; 
(B) immediately before and immediately after giving Pro Forma Effect to the incurrence of such 
Indebtedness, no Default shall have occurred and be continuing; and (C) immediately after giving effect 
to the incurrence of such Indebtedness and any prepayment or repayment of Indebtedness with all or a 
portion of the proceeds of such Indebtedness, the Borrower and its Restricted Subsidiaries shall be in Pro 
Forma Compliance with the financial covenants set forth in Section 7.11 and with a maximum Total 
Leverage Ratio of 4.5:1.0, such compliance to be determined on the basis of the financial information 
most recently delivered to the Administrative Agent and the Lenders pursuant to Section 6.01(a) or (b) as 
though such Indebtedness had been incurred as of the first day of the fiscal period covered thereby and 
evidenced by a certificate from a Responsible Officer of the Borrower demonstrating such compliance 
calculation in reasonable detail. 

“Permitted Receivables Financing” means any Receivables Financing of a Permitted 
Receivables Financing Subsidiary that meets the following conditions: (a) such Permitted Receivables 
Financing (including financing terms, covenants, termination events and other provisions) shall be in the 
aggregate economically fair and reasonable to the Borrower and the Permitted Receivables Financing 
Subsidiary, (b) all sales and/or contributions of Permitted Receivables Financing Assets to the Permitted 
Receivables Financing Subsidiary shall be made at fair market value and (c) the financing terms, 
covenants, termination events and other provisions thereof shall be market terms for similar transactions 
and may include Standard Securitization Undertakings; provided that a Responsible Officer of the 
Borrower shall have provided a certificate to such effect to the Administrative Agent at least five 
Business Days prior to the incurrence of such Permitted Receivables Financing, together with a 
reasonably detailed description of the material terms and conditions of such Permitted Receivables 
Financing or drafts of the documentation relating thereto, stating that the Borrower has determined in 
good faith that such terms and conditions satisfy the requirements set out in the foregoing clauses (a) and 
(c), which certificate shall be conclusive evidence that such terms and conditions satisfy such requirement 
unless the Administrative Agent provides notice to the Borrower of its objection during such five 
Business Day period.   

“Permitted Receivables Financing Assets” means the accounts receivable subject to a 
Permitted Receivables Financing, and related assets (including contract rights) which are of the type 
customarily transferred or in respect of which security interests are customarily granted in connection 
with securitizations of accounts receivables, and the proceeds thereof.  

“Permitted Receivables Financing Fees” means reasonable and customary distributions 
or payments made directly or by means of discounts with respect to any participation interest issued or 
sold in connection with, and other fees paid to a Person that is not a Permitted Receivables Financing 
Subsidiary in connection with, any Permitted Receivables Financing. 

“Permitted Receivables Financing Subsidiary” means a wholly owned Subsidiary of the 
Borrower (or another Person formed for the purposes of engaging in a Permitted Receivables Financing in 
which the Borrower or any Restricted Subsidiary of the Borrower makes an Investment and to which the 
Borrower or any Restricted Subsidiary of the Borrower transfers Permitted Receivables Financing Assets) 
that engages in no activities other than in connection with the financing of Permitted Receivables 
Financing Assets of the Borrower or its Restricted Subsidiaries, all proceeds thereof and all rights 
(contingent and other), collateral and other assets relating thereto, and any business or activities incidental 
or related to such business, and which is designated by the board of directors of the Borrower or such 
other Person (as provided below) as a Permitted Receivables Financing Subsidiary and (a) no portion of 
the Indebtedness or any other obligations (contingent or otherwise) of which (i) is guaranteed by the 
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Borrower or any other Restricted Subsidiary of the Borrower, other than another Permitted Receivables 
Financing Subsidiary (excluding guarantees of obligations (other than the principal of, and interest on, 
Indebtedness) pursuant to Standard Securitization Undertakings), (ii) is recourse to or obligates the 
Borrower or any other Restricted Subsidiary of the Borrower, other than another Permitted Receivables 
Financing Subsidiary, in any way other than pursuant to Standard Securitization Undertakings or (iii) 
subjects any property or asset of the Borrower or any other Restricted Subsidiary of the Borrower, other 
than another Permitted Receivables Financing Subsidiary, directly or indirectly, contingently or 
otherwise, to the satisfaction thereof, other than pursuant to Standard Securitization Undertakings, (b) 
with which none of the Borrower or any other Restricted Subsidiary of the Borrower, other than another 
Permitted Receivables Financing Subsidiary, has any material contract, agreement, arrangement or 
understanding other than on terms no less favorable to the Borrower or such Restricted Subsidiary than 
those that might be obtained at the time from Persons that are not Affiliates of the Borrower and (c) to 
which none of the Borrower or any other Restricted Subsidiary of the Borrower, other than another 
Permitted Receivables Financing Subsidiary, has any obligation to maintain or preserve such entity’s 
financial condition or cause such entity to achieve certain levels of operating results.  Any such 
designation by the board of directors of the Borrower or such other Person shall be evidenced to the 
Administrative Agent by delivery to the Administrative Agent of a certified copy of the resolution of the 
board of directors of the Borrower or such other Person giving effect to such designation and a certificate 
executed by a Responsible Officer certifying that such designation complied with the foregoing 
conditions. 

“Permitted Refinancing” means, with respect to any Person, any modification, 
refinancing, refunding, renewal, replacement, exchange or extension of any Indebtedness of such Person; 
provided that (a) the principal amount (or accreted value, if applicable) thereof does not exceed the 
principal amount (or accreted value, if applicable) of the Indebtedness so modified, refinanced, refunded, 
renewed, replaced, exchanged or extended except by an amount equal to accrued and unpaid interest and 
a reasonable premium thereon plus other reasonable amounts paid, and fees and expenses reasonably 
incurred, in connection with such modification, refinancing, refunding, renewal, replacement, exchange 
or extension and by an amount equal to any existing commitments unutilized thereunder; (b) such 
modification, refinancing, refunding, renewal, replacement, exchange or extension has a final maturity 
date equal to or later than the final maturity date of, and has a Weighted Average Life to Maturity equal to 
or greater than the Weighted Average Life to Maturity of, the Indebtedness being modified, refinanced, 
refunded, renewed, replaced, exchanged or extended; (c) if the Indebtedness being modified, refinanced, 
refunded, renewed, replaced, exchanged or extended  is subordinated in right of payment to the 
Obligations, such modification, refinancing, refunding, renewal, replacement, exchange or extension is 
subordinated in right of payment to the Obligations on terms as favorable in all material respects to the 
Lenders as those contained in the documentation governing the Indebtedness being modified, refinanced, 
refunded, renewed, replaced, exchanged or extended; (d) the terms and conditions (including, if 
applicable, as to collateral) of any such modified, refinanced, refunded, renewed, replaced, exchanged or 
extended Indebtedness are, (A) either (i) customary for similar debt securities in light of then-prevailing 
market conditions (it being understood that such Indebtedness shall not include any financial maintenance 
covenants and that any negative covenants shall be incurrence-based) or (ii) not materially less favorable 
to the Loan Parties or the Lenders, taken as a whole, than the terms and conditions of the Indebtedness 
being modified, refinanced, refunded, renewed, replaced, exchanged or extended, and (B) when taken as a 
whole (other than interest rate and redemption premiums), not more restrictive to the Borrower and the 
Restricted Subsidiaries than those set forth in this Agreement (provided that a certificate of a Responsible 
Officer of the Borrower delivered to the Administrative Agent in good faith at least five Business Days 
prior to the incurrence of such Indebtedness, together with a reasonably detailed description of the 
material terms and conditions of such Indebtedness or drafts of the documentation relating thereto, stating 
that the Borrower has determined in good faith that such terms and conditions satisfy the requirement set 
out in the foregoing clause (d), shall be conclusive evidence that such terms and conditions satisfy such 
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requirement unless the Administrative Agent provides notice to the Borrower of its objection during such 
five Business Day period); (e) such modification, refinancing, refunding, renewal, replacement, exchange 
or extension is incurred by the Person who is the obligor or guarantor on the Indebtedness being 
modified, refinanced, refunded, renewed, replaced or extended; and (f) at the time thereof, no Event of 
Default shall have occurred and be continuing.  

“Permitted Surviving Debt” has the meaning given to such term in the definition of the 
“Transaction.” 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 

“Plan” means any employee benefit plan within the meaning of Section 3(3) of ERISA 
(including a Pension Plan), maintained for employees of any Loan Party or any ERISA Affiliate or any 
such Plan to which any Loan Party or any ERISA Affiliate is required to contribute on behalf of any of its 
employees. 

“Platform” has the meaning specified in Section 6.02. 

“Pledged Debt” has the meaning specified in the Security Agreement. 

“Pledged Interests” has the meaning specified in the Security Agreement. 

“Pro Forma Basis”, “Pro Forma Compliance” and “Pro Forma Effect” means, in 
respect of a Specified Transaction, that such Specified Transaction and the following transactions in 
connection therewith (to the extent applicable) shall be deemed to have occurred as of the first day of the 
applicable period of measurement in such covenant: (a) income statement items (whether positive or 
negative) attributable to the property or Person, if any, subject to such Specified Transaction, (i) in the 
case of a Disposition of all or substantially all Equity Interests in any Restricted Subsidiary of the 
Borrower or any division, product line, or facility used for operations of the Borrower or any of its 
Restricted Subsidiaries or a designation of a Subsidiary as an Unrestricted Subsidiary, shall be excluded, 
and (ii) in the case of a purchase or other acquisition of all or substantially all of the property and assets or 
business of any Person, or of assets constituting a business unit, a line of business or division of such 
Person, or of all or substantially all of the Equity Interests in a Person or a designation of a Subsidiary as 
a Restricted Subsidiary, shall be included, (b) any retirement of Indebtedness, and (c) any Indebtedness 
incurred or assumed by the Borrower or any of its Restricted Subsidiaries in connection therewith and if 
such Indebtedness has a floating or formula rate, shall have an implied rate of interest for the applicable 
period for purposes of this definition determined by utilizing the rate which is or would be in effect with 
respect to such Indebtedness as at the relevant date of determination; provided that “Pro Forma Basis,” 
“Pro Forma Compliance” and “Pro Forma Effect” in respect of any Specified Transaction shall be 
calculated in a reasonable and factually supportable manner and certified by a Responsible Officer of the 
Borrower.  

“Pro Rata Share” means, with respect to each Lender at any time, a fraction (expressed 
as a percentage, carried out to the ninth decimal place, and subject to adjustment as provided in Section 
2.19), the numerator of which is the amount of the Commitments of such Lender under the applicable 
Facility or Facilities at such time and the denominator of which is the amount of the Aggregate 
Commitments under the applicable Facility or Facilities at such time; provided, that if the commitment of 
each Lender to make Loans and the obligation of each L/C Issuer to make L/C Credit Extensions have 
been terminated pursuant to Section 8.02, then the Pro Rata Share of each Lender shall be determined 
based on the Pro Rata Share of such Lender immediately prior to such termination and after giving effect 
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to any subsequent assignments made pursuant to the terms hereof.  The initial Pro Rata Share of each 
Lender is set forth opposite the name of such Lender on Schedule 2.01 or in the Assignment and 
Assumption pursuant to which such Lender becomes a party hereto, as applicable. 

“Public Company Costs” means, as to any Person, costs relating to compliance with the 
provisions of the Securities Act and the Exchange Act, as applicable to companies with equity securities 
held by the public, the rules of national securities exchange companies with listed equity securities, costs 
relating to investor relations, shareholder meetings and reports to shareholders, in each case to the extent 
arising solely by virtue of the public listing of such Person’s equity, provided that any such costs arising 
from the public listing of such Person’s debt securities shall not constitute Public Company Costs.  

“Public Lender” has the meaning specified in Section 6.02. 

“Qualified IPO” means the issuance by Holdings or any Parent Holding Company of its 
common Equity Interests in an underwritten primary public offering (other than a public offering pursuant 
to a registration statement on Form S-8) pursuant to an effective registration statement filed with the SEC 
in accordance with the Securities Act (whether alone or in connection with a secondary public offering) 
and such Equity Interests are listed on a nationally-recognized stock exchange in the U.S. 

“Receivables Financing” means any transaction or series of transactions that may be 
entered into by the Borrower or any of its Restricted Subsidiaries pursuant to which the Borrower or any 
of its Restricted Subsidiaries may sell, convey or otherwise transfer to (a) a Permitted Receivables 
Financing Subsidiary (in the case of a transfer by the Borrower or any of its Restricted Subsidiaries) or (b) 
any other Person (in the case of a transfer by a Permitted Receivables Financing Subsidiary), or a 
Permitted Receivables Financing Subsidiary may grant a security interest in, any Permitted Receivables 
Financing Assets of the Borrower or any of its Restricted Subsidiaries. 

“Refinancing” has the meaning given to such term in the definition of the “Transaction.” 

“Refinancing Amendment” means an amendment to this Agreement, in form and 
substance reasonably satisfactory to the Administrative Agent, among the Borrower, the Administrative 
Agent and the Lenders providing Specified Refinancing Debt, effecting the incurrence of such Specified 
Refinancing Debt in accordance with Section 2.20. 

“Register” has the meaning set forth in Section 10.07(c). 

“Regulation S-X” means Regulation S-X under the Securities Act of 1933, as amended. 

“Related Parties” means, with respect to any Person, such Person’s Affiliates and the 
partners, directors, officers, employees, agents, attorneys-in-fact, trustees and advisors of such Person and 
of such Person’s Affiliates. 

“Reportable Event” means any of the events set forth in Section 4043(c) of ERISA, other 
than events for which the thirty (30) day notice period has been waived. 

“Repricing Transaction” means (a) the incurrence by any Loan Party of any 
Indebtedness (including, without limitation, any new or additional term loans under this Agreement), (i) 
having an effective interest rate margin or weighted average yield (to be determined by the 
Administrative Agent consistent with generally accepted financial practice, after giving effect to, among 
other factors, interest rate margins, upfront or similar fees, original issue discount or Eurodollar Rate or 
Base Rate floors shared with all lenders or holders thereof, but excluding the effect of any arrangement, 
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structuring, syndication or other fees payable in connection therewith that are not shared with all lenders 
or holders thereof or any fluctuations in the Eurodollar Rate or the Base Rate) that is less than the 
Applicable Rate for, or weighted average yield (to be determined by the Administrative Agent on the 
same basis) of, the Term B Loans, and (ii) the proceeds of which are used to repay, in whole or in part, 
principal of outstanding Term B Loans and (b) any amendment, waiver or other modification to this 
Agreement which would have the effect of reducing the Applicable Rate for Term B Loans (other than, in 
each case, any such transaction or amendment or modification accomplished together with the 
substantially concurrent refinancing of all Facilities hereunder and other than any amendment to a 
financial maintenance covenant herein or in the component definitions thereof that may result in a 
reduction in the Applicable Rate for Term B Loans). 

“Request for Credit Extension” means (a) with respect to a Borrowing, conversion or 
continuation of Term A Loans, Term B Loans or Revolving Credit Loans, a Committed Loan Notice, (b) 
with respect to an L/C Credit Extension, a Letter of Credit Application, and (c) with respect to a Swing 
Line Loan, a Swing Line Loan Notice. 

“Required Lenders” means, as of any date of determination, Lenders having more than 
50% of the sum of the (a) Total Outstandings (with the aggregate amount of each Lender’s risk 
participation and funded participation in L/C Obligations and Swing Line Loans being deemed “held” by 
such Lender for purposes of this definition), (b) aggregate unused Term A Commitments, (c) aggregate 
unused Term B Commitments and (d) aggregate unused Revolving Credit Commitments; provided, that 
the unused Term A Commitments, unused Term B Commitments, unused Revolving Credit Commitment 
of, and the portion of the Total Outstandings held or deemed held by, any Defaulting Lender or any 
Affiliate Lender (other than any Debt Fund Affiliate) shall in each case be excluded for purposes of 
making a determination of Required Lenders. 

“Required Revolving Lenders” means, as of any date of determination, Revolving Credit 
Lenders holding more than 50% of the sum of the (a) Total Revolving Credit Outstandings (with the 
aggregate amount of each Revolving Credit Lender’s risk participation and funded participation in L/C 
Obligations and Swing Line Loans being deemed “held” by such Revolving Credit Lender for purposes of 
this definition) and (b) aggregate unused Revolving Credit Commitments; provided that the unused 
Revolving Credit Commitment of, and the portion of the Total Revolving Credit Outstandings held or 
deemed held by, any Defaulting Lender shall be excluded for purposes of making a determination of 
Required Revolving Lenders. 

“Responsible Officer” means the chief executive officer, president, vice president, chief 
financial officer, treasurer or assistant treasurer or other similar officer of a Loan Party and, as to any 
document delivered on the Closing Date (except as otherwise expressly set forth in Section 4.01), any 
vice president, secretary or assistant secretary.  Any document delivered hereunder that is signed by a 
Responsible Officer of a Loan Party shall be conclusively presumed to have been authorized by all 
necessary corporate, partnership and/or other action on the part of such Loan Party and such Responsible 
Officer shall be conclusively presumed to have acted on behalf of such Loan Party. 

“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any Equity Interest of any Person, or any payment (whether in 
cash, securities or other property), including any sinking fund or similar deposit, on account of the 
purchase, redemption, retirement, defeasance, acquisition, cancellation or termination of any such Equity 
Interest, or on account of any return of capital to such Person’s stockholders, partners or members (or the 
equivalent Persons thereof). 

“Restricted Subsidiary” means any Subsidiary of the Borrower that is not an Unrestricted 
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Subsidiary. 

“Retained Percentage” means, with respect to any Excess Cash Flow Period, (a) 100% 
minus (b) the percentage of Excess Cash Flow for such Excess Cash Flow Period that is required to be 
used to prepay Loans pursuant to Section 2.05(b)(i). 

“Revolving Credit Borrowing” means a borrowing consisting of simultaneous Revolving 
Credit Loans of the same Type and, in the case of Eurodollar Rate Loans, having the same Interest Period 
made by each of the Revolving Credit Lenders pursuant to Section 2.01(c). 

“Revolving Credit Commitment” means, as to each Revolving Credit Lender, its 
obligation to (a) make Revolving Credit Loans to the Borrower pursuant to Section 2.01(c), (b) purchase 
participations in L/C Obligations, and (c) purchase participations in Swing Line Loans, in an aggregate 
principal amount at any one time outstanding not to exceed the amount set forth opposite such Lender’s 
name on Schedule 2.01 under the caption “Revolving Credit Commitment” or in the Assignment and 
Assumption pursuant to which such Lender becomes a party hereto, as applicable, as such amount may be 
adjusted from time to time in accordance with this Agreement.  The aggregate Commitment of all 
Revolving Credit Lenders shall be $250,000,000 on the Closing Date, as such amount may be adjusted 
from time to time in accordance with the terms of this Agreement. 

“Revolving Credit Facility” means, at any time, the aggregate amount of the Revolving 
Credit Lenders’ Revolving Credit Commitments at such time. 

“Revolving Credit Increase Effective Date” has the meaning specified in Section 
2.14(d). 

“Revolving Credit Lender” means, at any time, any Lender that has a Revolving Credit 
Commitment at such time. 

“Revolving Credit Loan” has the meaning specified in Section 2.01(c). 

“Revolving Credit Note” means a promissory note of the Borrower payable to any 
Revolving Credit Lender or its registered assigns, in substantially the form of Exhibit C-3 hereto, 
evidencing the aggregate indebtedness of the Borrower to such Revolving Credit Lender resulting from 
the Revolving Credit Loans made by such Revolving Credit Lender. 

“S&P” means Standard & Poor’s Financial Services LLC, a wholly-owned subsidiary of 
The McGraw-Hill Companies, Inc., and any successor thereto. 

“SEC” means the Securities and Exchange Commission, or any Governmental Authority 
succeeding to any of its principal functions. 

“Secured Cash Management Agreement” means any Cash Management Agreement that 
is entered into by and between any Loan Party and any Cash Management Bank to the extent that such 
Cash Management Agreement is designated in writing by the Borrower and such Cash Management Bank 
to the Administrative Agent as a Secured Cash Management Agreement. 

“Secured Hedge Agreement” means any Swap Contract permitted under Article VII that 
is entered into by and between any Loan Party and any Hedge Bank. 

“Secured Obligations” has the meaning specified in the Security Agreement. 
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“Secured Parties” means, collectively, the Administrative Agent, the Lenders, the Hedge 
Banks, the Cash Management Banks, any Supplemental Administrative Agent and each co-agent or sub-
agent appointed by the Administrative Agent from time to time pursuant to Section 9.01(c). 

“Security Agreement” means, collectively, the Security Agreement dated the date hereof 
executed by the Loan Parties, substantially in the form of Exhibit G, together with each other security 
agreement and security agreement supplement executed and delivered pursuant to Section 6.12. 

“Security Agreement Supplement” has the meaning specified in the Security Agreement. 

“Senior Notes” means the 9% unsecured senior notes of the Borrower due 2018 in an 
aggregate principal amount of $650,000,000 issued on the Closing Date, and any exchange notes issued 
in exchange therefor, in each case, pursuant to the Senior Notes Indenture. 

“Senior Notes Indenture” means the Indenture dated as of October 1, 2010 between The 
Bank of New York Mellon, as trustee, the Borrower and the Guarantors, together with all instruments and 
other agreements in connection therewith, as may be amended, supplemented or otherwise modified from 
time to time in accordance with the terms thereof, but only to the extent permitted under the terms of the 
Loan Documents. 

“Solvent” and “Solvency” mean, with respect to any Person on any date of determination, 
that on such date (a) the fair value of the property of such Person is greater than the total amount of 
liabilities, including, without limitation, contingent liabilities, of such Person, (b) the present fair salable 
value of the assets of such Person is not less than the amount that will be required to pay the probable 
liability of such Person on its debts as they become absolute and matured, (c) such Person does not intend 
to, and does not believe that it will, incur debts or liabilities beyond such Person’s ability to pay such 
debts and liabilities as they mature and (d) such Person is not engaged in business or a transaction, and is 
not about to engage in business or a transaction, for which such Person’s property would constitute an 
unreasonably small capital.  The amount of contingent liabilities at any time shall be computed as the 
amount that, in the light of all the facts and circumstances existing at such time, represents the amount 
that can reasonably be expected to become an actual or matured liability. 

“SPC” has the meaning specified in Section 10.07(g). 

“Specified Refinancing Debt” has the meaning specified in Section 2.20. 

“Specified Refinancing Term Loans” means Specified Refinancing Debt constituting 
term loans. 

“Specified Representations” means the representations and warranties made in Sections 
5.01(a) and (b)(ii), 5.02(a), 5.04, 5.13, 5.17 and 5.18. 

“Specified Transaction” means any incurrence or repayment of Indebtedness (other than 
for working capital purposes) or Investment that results in a Person becoming a Subsidiary, any 
designation of a Subsidiary as a Restricted Subsidiary or an Unrestricted Subsidiary, any Permitted 
Acquisition or any Disposition that results in a Restricted Subsidiary ceasing to be a Subsidiary of the 
Borrower, any Investment constituting an acquisition of assets constituting a business unit, line of 
business or division of another Person or any Disposition of a business unit, line of business or division of 
the Borrower or a Restricted Subsidiary, in each case whether by merger, consolidation, amalgamation or 
otherwise or any material restructuring of the Borrower or implementation of initiative not in the ordinary 
course of business and described in reasonable detail in the officer’s certificate of the Borrower. 
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“Sponsor” means Carlyle Partners V, L.P. and its Control Investment Affiliates (but 
excluding any operating portfolio companies of the foregoing). 

“Sponsor Management Agreement” means the Management Agreement, as amended, 
supplemented or otherwise modified from time to time in accordance with the terms thereof, but only to 
the extent that such amendment, supplement or modification (i) does not increase the obligation of 
Holdings or any of its Affiliates to make payments thereunder and (ii) is otherwise permitted under the 
terms of the Loan Documents. 

“Standard Securitization Undertakings” means reasonable and customary 
representations, warranties, covenants and indemnities entered into by the Borrower or any Restricted 
Subsidiary of the Borrower in connection with a Permitted Receivables Financing. 

“Subsidiary” of a Person means a corporation, partnership, joint venture, limited liability 
company or other business entity of which a majority of the shares of securities or other interests having 
ordinary voting power for the election of directors or other governing body (other than securities or 
interests having such power only by reason of the happening of a contingency) are at the time beneficially 
owned, or the management of which is otherwise controlled, directly, or indirectly through one or more 
intermediaries, or both, by such Person.  Unless otherwise specified, all references herein to a 
“Subsidiary” or to “Subsidiaries” shall refer to a Subsidiary or Subsidiaries of the Borrower. 

“Subsidiary Guarantor” means, collectively, the Restricted Subsidiaries of the Borrower 
that are Guarantors. 

“Subsidiary Guaranty” means, collectively, the Subsidiary Guaranty made by the 
Subsidiary Guarantors in favor of the Administrative Agent on behalf of the Secured Parties, substantially 
in the form of Exhibit F-2, together with each other guaranty and guaranty supplement delivered pursuant 
to Section 6.12. 

“Supplemental Administrative Agent” has the meaning specified in Section 9.14 and 
“Supplemental Administrative Agents” shall have the corresponding meaning. 

“Swap Contract” means (a) any and all rate swap transactions, basis swaps, credit 
derivative transactions, forward rate transactions, commodity swaps, commodity options, forward 
commodity contracts, equity or equity index swaps or options, bond or bond price or bond index swaps or 
options or forward bond or forward bond price or forward bond index transactions, interest rate options, 
forward foreign exchange transactions, cap transactions, floor transactions, collar transactions, currency 
swap transactions, cross-currency rate swap transactions, currency options, spot contracts, or any other 
similar transactions or any combination of any of the foregoing (including any options to enter into any of 
the foregoing), whether or not any such transaction is governed by or subject to any master agreement, 
and (b) any and all transactions of any kind, and the related confirmations, which are subject to the terms 
and conditions of, or governed by, any form of master agreement published by the International Swaps 
and Derivatives Association, Inc., any International Foreign Exchange Master Agreement, or any other 
master agreement (any such master agreement, together with any related schedules, a “Master 
Agreement”), including any such obligations or liabilities under any Master Agreement. 

“Swap Termination Value” means, in respect of any one or more Swap Contracts, after 
taking into account the effect of any legally enforceable netting agreement relating to such Swap 
Contracts, (a) for any date on or after the date such Swap Contracts have been closed out and termination 
value(s) determined in accordance therewith, such termination value(s), and (b) for any date prior to the 
date referenced in clause (a), the amount(s) determined as the mark-to-market value(s) for such Swap 
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Contracts, as determined based upon one or more mid-market or other readily available quotations 
provided by any recognized dealer in such Swap Contracts (which may include a Lender or any Affiliate 
of a Lender). 

“Swing Line Borrowing” means a borrowing of a Swing Line Loan pursuant to 
Section 2.04. 

“Swing Line Facility” means the revolving credit facility made available by the Swing 
Line Lender pursuant to Section 2.04. 

“Swing Line Lender” means Barclays Bank in its capacity as provider of Swing Line 
Loans, or any successor swing line lender hereunder. 

“Swing Line Loan” has the meaning specified in Section 2.04(a). 

“Swing Line Loan Notice” means a notice of a Swing Line Borrowing pursuant to 
Section 2.04(b), which, if in writing, shall be substantially in the form of Exhibit B. 

“Swing Line Sublimit” means an amount equal to the lesser of (a) $20,000,000 and (b) 
the Revolving Credit Commitments.  The Swing Line Sublimit is part of, and not in addition to, the 
Revolving Credit Facility Commitments. 

“Synthetic Lease Obligation” means the monetary obligation of a Person under a so-
called synthetic, off-balance sheet or tax retention lease. 

“Taxes” has the meaning specified in Section 3.01(a). 

“Term A Borrowing” means a borrowing consisting of simultaneous Term A Loans of 
the same Type and, in the case of Eurodollar Rate Loans, having the same Interest Period made by each 
of the Term A Lenders pursuant to Section 2.01(a). 

“Term A Commitment” means, as to each Term A Lender, its obligation to make Term A 
Loans to the Borrower pursuant to Section 2.01(a) in an aggregate principal amount at any one time 
outstanding not to exceed the amount set forth opposite such Term A Lender’s name on Schedule 2.01 
under the caption “Term A Commitment” or opposite such caption in the Assignment and Assumption 
pursuant to which such Term A Lender becomes a party hereto, as applicable, as such amount may be 
adjusted from time to time in accordance with this Agreement. The initial aggregate amount of the Term 
A Commitments is $250,000,000. 

“Term A Facility” means, at any time, (a) prior to the Closing Date, the aggregate 
Term A Commitments of all Term A Lenders at such time, and (b) thereafter, the aggregate Term A 
Loans of all Term A Lenders at such time. 

“Term A Increase Effective Date” has the meaning specified in Section 2.15(d). 

“Term A Lender” means (a) at any time on or prior to the Closing Date, any Lender that 
has a Term A Commitment at such time and (b) at any time after the Closing Date, any Lender that holds 
Term A Loans at such time. 

“Term A Loan” means an advance made by any Term A Lender under the Term A 
Facility. 
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“Term A Note” means a promissory note of the Borrower payable to the order of any 
Term A Lender, in substantially the form of Exhibit C-1 hereto, evidencing the indebtedness of the 
Borrower to such Term A Lender resulting from the Term A Loans made or held by such Term A Lender. 

“Term B Borrowing” means a borrowing consisting of simultaneous Term B Loans of 
the same Type and, in the case of Eurodollar Rate Loans, having the same Interest Period made by each 
of the Term B Lenders pursuant to Section 2.01(b). 

“Term B Commitment” means, as to each Term B Lender, its obligation to make Term B 
Loans to the Borrower pursuant to Section 2.01(b) in an aggregate principal amount at any one time 
outstanding not to exceed the amount set forth opposite such Term B Lender’s name on Schedule 2.01 
under the caption “Term B Commitment” or opposite such caption in the Assignment and Assumption 
pursuant to which such Term B Lender becomes a party hereto, as applicable, as such amount may be 
adjusted from time to time in accordance with this Agreement.  The initial aggregate amount of the Term 
B Commitments is $1,500,000,000. 

“Term B Facility” means, at any time, (a) prior to the Closing Date, the aggregate 
Term B Commitments of all Term B Lenders at such time, and (b) thereafter, the aggregate Term B Loans 
of all Term B Lenders at such time. 

“Term B Increase Effective Date” has the meaning specified in Section 2.16(d). 

“Term B Lender” means (a) at any time on or prior to the Closing Date, any Lender that 
has a Term B Commitment at such time and (b) at any time after the Closing Date, any Lender that holds 
Term B Loans at such time. 

“Term B Loan” means an advance made by any Term B Lender under the Term B 
Facility. 

“Term B Note” means a promissory note of the Borrower payable to the order of any 
Term B Lender, in substantially the form of Exhibit C-2 hereto, evidencing the indebtedness of the 
Borrower to such Term B Lender resulting from the Term B Loans made or held by such Term B Lender. 

“Term Loan” means a Term A Loan or a Term B Loan, as the context may require. 

“Term Loan Facility” means, collectively, the Term A Facility and the Term B Facility. 

“Threshold Amount” means $40,000,000. 

“Total Leverage Ratio” means, with respect to the Borrower Parties on a consolidated 
basis, as of the end of any fiscal quarter of the Borrower for the four (4) fiscal quarter period ending on 
such date, the ratio of (a) Consolidated Funded Indebtedness (net of up to an aggregate maximum of 
$125,000,000 of (i) unrestricted cash and Cash Equivalents on hand and (ii) cash and Cash Equivalents 
restricted in favor of the Administrative Agent or any Lender; provided that any cash and Cash 
Equivalents attributable to Foreign Subsidiaries shall be calculated net of any reasonably anticipated 
repatriation costs and expenses with domesticating such cash and Cash Equivalents from such 
Subsidiaries) of the Borrower Parties on the last day of such period to (b) Consolidated EBITDA of the 
Borrower Parties for such period.   

“Total Outstandings” means the aggregate Outstanding Amount of all Loans and all L/C 
Obligations. 
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“Total Revolving Credit Outstandings” means the aggregate Outstanding Amount of all 
Revolving Credit Loans, Swing Line Loans and L/C Obligations. 

“Total Senior Secured Leverage Ratio” means, with respect to the Borrower Parties on a 
consolidated basis, as of the end of any fiscal quarter of the Borrower for the four (4) fiscal quarter period 
ending on such date, the ratio of (a) Consolidated Funded Senior Secured Indebtedness (net of up to an 
aggregate maximum of $125,000,000 of (i) unrestricted cash and Cash Equivalents on hand and (ii) cash 
and Cash Equivalents restricted in favor of the Administrative Agent or any Lender; provided that any 
cash and Cash Equivalents attributable to Foreign Subsidiaries shall be calculated net of any reasonably 
anticipated repatriation costs and expenses with domesticating such cash and Cash Equivalents from such 
Subsidiaries) of the Borrower Parties on the last day of such period to (b) Consolidated EBITDA of the 
Borrower Parties for such period.   

“Transaction” means the acquisition of the Company by Holdings, together with each of 
the following transactions consummated or to be consummated in connection therewith: 

(a) the Merger.   

(b) equity investments in Holdings (the “Equity Contribution”) in an 
aggregate amount not less than 35% of the total pro forma consolidated capitalization of 
the Borrower after giving effect to the Transaction (excluding, for the avoidance of 
doubt, any undrawn letters of credit issued on the Closing Date) from the Sponsor, certain 
of its Affiliates, members of management of the Company (the Sponsor and such 
Affiliates and members of senior management, in such capacity, being collectively 
referred to herein as the “Equity Investors”), all of which investments shall be in the 
form of common equity or preferred equity on terms and conditions reasonably 
acceptable to the Arrangers, the proceeds of which shall be contributed to the Borrower 
either (i) in cash as common equity or (ii) in the case of members of management, as 
rollover equity; provided that not less than 50.1% of the total Equity Contribution shall 
be contributed by the Sponsor. 

(c) substantially all existing Indebtedness for borrowed money of the 
Company and its Subsidiaries being refinanced, terminated or discharged and satisfied 
(including Indebtedness under the Existing Credit Agreement and the Existing Facility 
Agreement and all Liens and guarantees in each case in respect thereof released and 
discharged (the “Refinancing”) other than (i) outstanding industrial revenue bonds of 
approximately $15,000,000 relating to the Company’s Augusta, Georgia facility and (ii) 
other Indebtedness in an amount reasonably satisfactory to the Arrangers and described 
on Schedule 7.03 and (iii) for the avoidance of doubt, Discharged Existing Notes (but 
only until the date that is 31 days after the Closing Date) (collectively, the “Permitted 
Surviving Debt”), and fees, premiums and expenses incurred in connection with the 
Transaction (the “Transaction Costs”) being paid. 

(d) Merger Sub or the Company obtaining the Facilities. 

(e) Merger Sub or the Company issuing and selling the Senior Notes in a 
Rule 144A or other private placement on the Closing Date yielding at least $650 million 
in gross cash proceeds on the Closing Date. 

“Transaction Costs” has the meaning given to such term in the definition of the 
“Transaction.” 
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“Type” means, with respect to a Loan, its character as a Base Rate Loan or a Eurodollar 
Rate Loan. 

“Uniform Commercial Code” or “UCC” means the Uniform Commercial Code as the 
same may from time to time be in effect in the State of New York or the Uniform Commercial Code (or 
similar code or statute) of another jurisdiction, to the extent it may be required to apply to any item or 
items of Collateral. 

“United States” and “U.S.” mean the United States of America. 

“Unreimbursed Amount” has the meaning set forth in Section 2.03(c)(i). 

“Unrestricted Subsidiary” means (a) any Subsidiary of the Borrower designated by the 
Borrower as an Unrestricted Subsidiary hereunder by written notice to the Administrative Agent; 
provided, that the Borrower shall only be permitted to so designate a Subsidiary as an Unrestricted 
Subsidiary after the Closing Date and so long as (i) no Default has occurred and is continuing or would 
result therefrom, (ii) immediately after giving effect to such designation, the Borrower shall be in Pro 
Forma Compliance with the financial covenants set forth in Section 7.11, (iii) such Unrestricted 
Subsidiary shall be capitalized (to the extent capitalized by the Borrower or any of its Restricted 
Subsidiaries) through Investments as permitted by, and in compliance with, Section 7.02, (iv) without 
duplication of clause (iii), any assets owned by such Unrestricted Subsidiary at the time of the initial 
designation thereof shall be treated as Investments pursuant to Section 7.02, (v) such Subsidiary shall 
have been or will promptly be designated an “unrestricted subsidiary” (or otherwise not be subject to the 
covenants) under the Senior Notes Indenture and all Permitted Refinancing in respect thereof and (vi) the 
Borrower shall have delivered to the Administrative Agent an officer’s certificate executed by a 
Responsible Officer of the Borrower, certifying compliance with the requirements of preceding clauses (i) 
through (v), and containing the calculations and information required by the preceding clause (ii), and (b) 
any subsidiary of an Unrestricted Subsidiary. The Borrower may designate any Unrestricted Subsidiary to 
be a Restricted Subsidiary for purposes of this Agreement (each, a “Subsidiary Redesignation”); 
provided, that (A) no Default has occurred and is continuing or would result therefrom, (B) immediately 
after giving effect to such Subsidiary Redesignation, the Borrower shall be in Pro Forma Compliance 
with the financial covenants set forth in Section 7.11 and (C) the Borrower shall have delivered to the 
Administrative Agent an officer’s certificate executed by a Responsible Officer of the Borrower, 
certifying compliance with the requirements of preceding clauses (A) and (B), and containing the 
calculations and information required by the preceding clause (B); provided, further, that no Unrestricted 
Subsidiary that has been designated as a Restricted Subsidiary pursuant to a Subsidiary Redesignation 
may again be designated as an Unrestricted Subsidiary. 

“U.S. Lender” has the meaning set forth in Section 10.15(b). 

“U.S. Tax Law Change” means, as applied in respect of any Lender or Agent, as the case 
may be, the occurrence after the date it first became a party to this Agreement (including, for the 
avoidance of doubt, by means of assignment) of the enactment of any applicable United States federal tax 
law or promulgation of any United States Treasury regulation or the entry into force, revocation or change 
or modification of any income tax convention to which the United States is a party, or change in the 
administrative application or administrative or judicial interpretation of any of the foregoing. 

“Voting Equity Interests” means, with respect to any Person, the outstanding Equity 
Interests of a Person having the power, directly or indirectly, to designate the board of directors of such 
Person. 
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“Weighted Average Life to Maturity” means, when applied to any Indebtedness at any 
date, the number of years obtained by dividing: (a) the sum of the products obtained by multiplying (i) the 
amount of each then remaining installment, sinking fund, serial maturity or other required payments of 
principal, including payment at final maturity, in respect thereof, by (ii) the number of years (calculated to 
the nearest one-twelfth) that will elapse between such date and the making of such payment; by (b) the 
then outstanding principal amount of such Indebtedness. 

“wholly owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying shares and (y) 
shares issued to foreign nationals to the extent required by applicable Law) are owned by such Person 
and/or by one or more wholly owned Subsidiaries of such Person. 

1.02 Other Interpretive Provisions.  With reference to this Agreement and each other 
Loan Document, unless otherwise specified herein or in such other Loan Document: 

(a) The meanings of defined terms are equally applicable to the singular and plural 
forms of the defined terms. 

(b) (i) The words “herein,” “hereto,” “hereof” and “hereunder” and words of 
similar import when used in any Loan Document shall refer to such Loan Document as a whole 
and not to any particular provision thereof. 

(ii) Article, Section, Exhibit and Schedule references are to the Loan 
Document in which such reference appears. 

(iii) The term “including” is by way of example and not limitation. 

(iv) The term “documents” includes any and all instruments, documents, 
agreements, certificates, notices, reports, financial statements and other writings, however 
evidenced, whether in physical or electronic form. 

(c) In the computation of periods of time from a specified date to a later specified 
date, the word “from” means “from and including;” the words “to” and “until” each mean “to 
but excluding;” and the word “through” means “to and including.”   

(d) Section headings herein and in the other Loan Documents are included for 
convenience of reference only and shall not affect the interpretation of this Agreement or any 
other Loan Document. 

1.03 Accounting Terms.   

(a) All accounting terms not specifically or completely defined herein shall be 
construed in conformity with, and all financial data (including financial ratios and other financial 
calculations) required to be submitted pursuant to this Agreement shall be prepared in conformity with, 
GAAP, as in effect for the period to which the Audited Financial Statements relate, applied in a manner 
consistent with that used in preparing the Audited Financial Statements, except as otherwise specifically 
prescribed herein. 

(b) If at any time any change in GAAP or the application thereof would affect the 
computation of any financial ratio, basket, level for capital expenditures or requirement set forth in any 
Loan Document, and either the Borrower or the Required Lenders shall so request, the Administrative 
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Agent and the Borrower shall negotiate in good faith to amend such ratio, basket, level for capital 
expenditures or requirement to preserve the original intent thereof in light of such change in GAAP or the 
application thereof (subject to the approval of the Required Lenders not to be unreasonably withheld, 
conditioned or delayed and, in the case of any amendment arising out of an accounting change described 
in the Proposed Accounting Standards Update to Leases (Topic 840) dated August 17, 2010, not subject 
to any amendment fee); provided, that, until so amended, (i) such ratio basket, level for capital 
expenditures or requirement shall continue to be computed in accordance with GAAP or the application 
thereof prior to such change therein and (ii) the Borrower shall provide to the Administrative Agent and 
the Lenders a written reconciliation in form and substance reasonably satisfactory to the Administrative 
Agent, between calculations of such ratio or requirement made before and after giving effect to such 
change in GAAP or the application thereof. 

1.04 Rounding.  Any financial ratios required to be maintained by the Borrower 
pursuant to this Agreement shall be calculated by dividing the appropriate component by the other 
component, carrying the result to one place more than the number of places by which such ratio is 
expressed herein and rounding the result up or down to the nearest number (with a rounding-up if there is 
no nearest number). 

1.05 References to Agreements and Laws.  Unless otherwise expressly provided 
herein, (a) references to Organization Documents, agreements (including the Loan Documents) and other 
contractual instruments shall be deemed to include all subsequent amendments, restatements, extensions, 
supplements and other modifications thereto, but only to the extent that such amendments, restatements, 
extensions, supplements and other modifications are permitted by any Loan Document; and (b) references 
to any Law shall include all statutory and regulatory provisions consolidating, amending, replacing, 
supplementing or interpreting such Law. 

1.06 Times of Day.  Unless otherwise specified, all references herein to times of day 
shall be references to Eastern time (daylight or standard, as applicable). 

1.07 Timing of Payment or Performance.  When the payment of any obligation or the 
performance of any covenant, duty or obligation is stated to be due or performance required on a day 
which is not a Business Day, the date of such payment (other than as specifically provided in Section 2.12 
or as described in the definition of Interest Period) or performance shall extend to the immediately 
succeeding Business Day. 

1.08 Currency Equivalents Generally.  Any amount specified in this Agreement (other 
than in Articles II, IX and X) or any of the other Loan Documents to be in Dollars shall also include the 
equivalent of such amount in any currency other than Dollars, such equivalent amount to be determined at 
the rate of exchange quoted by the Administrative Agent at the close of business on the Business Day 
immediately preceding any date of determination thereof, to prime banks in New York, New York for the 
spot purchase in the New York foreign exchange market of such amount in Dollars with such other 
currency; provided, that if any such baskets are exceeded solely as a result of fluctuations in applicable 
currency exchange rates after the last time such baskets were assessed, such baskets will not be deemed to 
have been exceeded solely as a result of such fluctuations in currency exchange rates. 

1.09 Letter of Credit Amounts.  Unless otherwise specified herein, the amount of a 
Letter of Credit at any time shall be deemed to be the stated amount of such Letter of Credit in effect at 
such time; provided, however, that with respect to any Letter of Credit that, by its terms or the terms of 
any Issuer Document related thereto, provides for one or more automatic increases in the stated amount 
thereof, the amount of such Letter of Credit shall be deemed to be the maximum stated amount of such 
Letter of Credit after giving effect to all such increases, whether or not such maximum stated amount is in 
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effect at such time. 

1.10 Pro Forma Calculations.  Notwithstanding anything to the contrary herein, the 
Total Senior Secured Leverage Ratio, the Total Leverage Ratio and the Interest Coverage Ratio shall be 
calculated (including, but not limited to, for purposes of Sections 2.14(e)(iii), 2.15(e)(iii), 2.16(e)(iii) and 
2.17(d)(vi)) on a Pro Forma Basis with respect to each  Specified Transaction occurring during the 
applicable four quarter period to which such calculation relates, or subsequent to the end of such four-
quarter period but not later than the date of such calculation; provided that notwithstanding the foregoing, 
when calculating the Total Senior Secured Leverage Ratio, the Total Leverage Ratio and the Interest 
Coverage Ratio, as applicable, for purposes of (i) determining the applicable percentage of Excess Cash 
Flow set forth in Section 2.05 and (ii) determining actual compliance (and not Pro Forma Compliance or 
compliance on a Pro Forma Basis) with any covenant pursuant to Section 7.11, any Specified Transaction 
and any related adjustment contemplated in the definition of Pro Forma Basis (and corresponding 
provisions of the definition of Consolidated EBITDA) that occurred subsequent to the end of the 
applicable four quarter period shall not be given pro forma effect. 

1.11 Calculation of Baskets.  If any of the baskets set forth in Article VII of this 
Agreement are exceeded solely as a result of fluctuations to Consolidated Total Assets for the most 
recently completed fiscal quarter after the last time such baskets were calculated for any purpose under 
Article VII, such baskets will not be deemed to have been exceeded solely as a result of such fluctuations.  

ARTICLE II 
THE COMMITMENTS AND CREDIT EXTENSIONS 

2.01 The Loans. 

(a) The Term A Borrowing.  Subject to the terms and conditions set forth herein, 
each Term A Lender severally agrees to make a single loan to the Borrower on the Closing Date in an 
amount not to exceed such Term A Lender’s Term A Commitment.  The Term A Borrowing shall consist 
of Term A Loans made simultaneously by the Term A Lenders in accordance with their respective 
Term A Commitments.  Amounts borrowed under this Section 2.01(a) and subsequently repaid or prepaid 
may not be reborrowed.  Term A Loans may be Base Rate Loans or Eurodollar Rate Loans as further 
provided herein. 

(b) The Term B Borrowing.  Subject to the terms and conditions set forth herein, 
each Term B Lender severally agrees to make a single loan to the Borrower on the Closing Date in an 
amount not to exceed such Term B Lender’s Term B Commitment.  The Term B Borrowing shall consist 
of Term B Loans made simultaneously by the Term B Lenders in accordance with their respective 
Term B Commitments.  Amounts borrowed under this Section 2.01(b) and subsequently repaid or prepaid 
may not be reborrowed.  Term B Loans may be Base Rate Loans or Eurodollar Rate Loans as further 
provided herein. 

(c) The Revolving Credit Borrowings.  Subject to the terms and conditions set forth 
herein, each Revolving Credit Lender severally agrees to make loans (each such loan, a “Revolving 
Credit Loan”) to the Borrower from time to time, on any Business Day until and excluding the Business 
Day preceding the Maturity Date for the Revolving Credit Facility, in an aggregate amount not to exceed 
at any time outstanding the amount of such Lender’s Revolving Credit Commitment; provided, however, 
that after giving effect to any Revolving Credit Borrowing, (i) on the Closing Date, (A) the aggregate 
Outstanding Amount of all Revolving Credit Loans plus the aggregate Outstanding Amount of all Swing 
Line Loans shall not exceed $25,000,000 and (B) no L/C Obligations may be outstanding other than in 
the ordinary course of business or to replace or provide credit support for any Existing Letters of Credit 
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issued for the account of one or more of the Borrower Parties, (ii) the Total Outstandings shall not exceed 
the Aggregate Commitments, and (iii) the aggregate Outstanding Amount of the Revolving Credit Loans 
of any Lender, plus such Lender’s Pro Rata Share of the Outstanding Amount of all L/C Obligations, plus 
such Lender’s Pro Rata Share of the Outstanding Amount of all Swing Line Loans shall not exceed such 
Lender’s Revolving Credit Commitment.  Within the limits of each Lender’s Revolving Credit 
Commitment, and subject to the other terms and conditions hereof, the Borrower may borrow under this 
Section 2.01(c), prepay under Section 2.05, and reborrow under this Section 2.01(c).  Revolving Credit 
Loans may be Base Rate Loans or Eurodollar Rate Loans, as further provided herein. 

2.02 Borrowings, Conversions and Continuations of Loans. 

(a) Each Term A Borrowing, each Term B Borrowing, each Revolving Credit 
Borrowing, each conversion of Term A Loans, Term B Loans or Revolving Credit Loans from one Type 
to the other, and each continuation of Eurodollar Rate Loans shall be made upon the Borrower’s 
irrevocable notice to the Administrative Agent.  Each such notice must be in writing and must be received 
by the Administrative Agent not later than 11:00 a.m. (New York time) (i) three (3) Business Days prior 
to the requested date of any Borrowing of, conversion of Base Rate Loans to, or continuation of, 
Eurodollar Rate Loans, or of any conversion of Eurodollar Rate Loans to Base Rate Loans, and (ii) on the 
requested date of any Borrowing of Base Rate Loans; provided, however, that if the Borrower wishes to 
request Eurodollar Rate Loans having an Interest Period other than one, two, three or six months in 
duration as provided in the definition of “Interest Period,” the applicable notice must be received by the 
Administrative Agent not later than 11:00 a.m. (New York time) four Business Days prior to the 
requested date of such Borrowing, conversion or continuation, whereupon the Administrative Agent shall 
give prompt notice to the Appropriate Lenders of such request and determine whether the requested 
Interest Period is acceptable to all of them.  Not later than 10:00 a.m. (New York time) three Business 
Days before the requested date of such Borrowing, conversion or continuation, the Administrative Agent 
shall notify the Borrower whether or not the requested Interest Period has been consented to by all the 
Lenders.  Each notice by the Borrower pursuant to this Section 2.02(a) shall be delivered by the Borrower 
to the Administrative Agent in the form of a written Committed Loan Notice, appropriately completed 
and signed by a Responsible Officer of the Borrower.  Each Borrowing of, conversion to or continuation 
of Eurodollar Rate Loans shall be in a principal amount of $3,000,000 or a whole multiple of $1,000,000 
in excess thereof.  Except as provided in Sections 2.03(c) and 2.04(c), each Borrowing of, or conversion 
to, Base Rate Loans shall be in a principal amount of $1,000,000 or a whole multiple of $1,000,000 in 
excess thereof.  Each Committed Loan Notice shall specify (i) whether the Borrower is requesting a Term 
A Borrowing, a Term B Borrowing, a Revolving Credit Borrowing, a conversion of Term A Loans, Term 
B Loans or Revolving Credit Loans from one Type to the other, or a continuation of Eurodollar Rate 
Loans, (ii) the requested date of the Borrowing, conversion or continuation, as the case may be (which 
shall be a Business Day), (iii) the principal amount of Loans to be borrowed, converted or continued, 
(iv) the Type of Loans to be borrowed or to which existing Term A Loans, Term B Loans or Revolving 
Credit Loans are to be converted, and (v) if applicable, the duration of the Interest Period with respect 
thereto.  If the Borrower fails to specify a Type of Loan in a Committed Loan Notice or if the Borrower 
fails to give a timely notice requesting a conversion or continuation, then the applicable Term A Loans, 
Term B Loans or Revolving Credit Loans shall be made as, or converted to, Base Rate Loans.  Any such 
automatic conversion to Base Rate Loans shall be effective as of the last day of the Interest Period then in 
effect with respect to the applicable Eurodollar Rate Loans.  If the Borrower requests a Borrowing of, 
conversion to, or continuation of Eurodollar Rate Loans in any such Committed Loan Notice, but fails to 
specify an Interest Period, it will be deemed to have specified an Interest Period of one (1) month.  
Notwithstanding anything to the contrary herein, a Swing Line Loan may not be converted to a Eurodollar 
Rate Loan. 

(b) Following receipt of a Committed Loan Notice, the Administrative Agent shall 
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promptly notify each applicable Lender of the amount of its ratable share of the applicable Term A Loans, 
Term B Loans or Revolving Credit Loans, and if no timely notice of a conversion or continuation is 
provided by the Borrower, the Administrative Agent shall notify each Lender of the details of any 
automatic conversion to Base Rate Loans described in Section 2.02(a).  In the case of a Term A 
Borrowing, a Term B Borrowing or a Revolving Credit Borrowing, each Appropriate Lender shall make 
the amount of its Loan available to the Administrative Agent in immediately available funds at the 
Administrative Agent’s Office not later than 1:00 p.m. (or 2:00 p.m. in the case of Base Rate Loans) on 
the Business Day specified in the applicable Committed Loan Notice.  Upon satisfaction of the applicable 
conditions set forth in Section 4.02 (and, if such Borrowing is the initial Credit Extension, Section 4.01), 
the Administrative Agent shall make all funds so received available to the Borrower in like funds as 
received by the Administrative Agent either by (i) crediting the account of the Borrower on the books of 
the Administrative Agent with the amount of such funds or (ii) wire transfer of such funds, in each case in 
accordance with instructions provided to (and reasonably acceptable to) the Administrative Agent by the 
Borrower; provided, however, that if, on the date the Committed Loan Notice with respect to such 
Borrowing is given by the Borrower, there are Swing Line Loans or L/C Borrowings outstanding, then 
the proceeds of such Borrowing shall be applied, first, to the payment in full of any such L/C Borrowings, 
second, to the payment in full of any such Swing Line Loans, and third, to the Borrower as provided 
above.  

(c) Except as otherwise provided herein, a Eurodollar Rate Loan may be continued 
or converted only on the last day of an Interest Period for such Eurodollar Rate Loan unless the Borrower 
pays the amount due under Section 3.05 in connection therewith.  During the existence of an Event of 
Default, at the election of the Administrative Agent or the Required Lenders, no Loans may be requested 
as, converted to or continued as Eurodollar Rate Loans. 

(d) The Administrative Agent shall promptly notify the Borrower and the Lenders of 
the interest rate applicable to any Interest Period for Eurodollar Rate Loans upon determination of such 
interest rate.  The determination of the Eurodollar Rate by the Administrative Agent shall be conclusive in 
the absence of manifest error.  At any time that Base Rate Loans are outstanding, the Administrative 
Agent shall notify the Borrower and the Lenders of any change in the Administrative Agent’s prime rate 
used in determining the Base Rate promptly following the public announcement of such change. 

(e) After giving effect to all Term A Borrowings, all Term B Borrowings, all 
Revolving Credit Borrowings, all conversions of Term A Loans, Term B Loans or Revolving Credit 
Loans from one Type to the other, and all continuations of Term A Loans, Term B Loans or Revolving 
Credit Loans as the same Type, there shall not be more than ten (10) Interest Periods in effect. 

(f) The failure of any Lender to make the Loan to be made by it as part of any 
Borrowing shall not relieve any other Lender of its obligation, if any, hereunder to make its Loan on the 
date of such Borrowing, but no Lender shall be responsible for the failure of any other Lender to make the 
Loan to be made by such other Lender on the date of any Borrowing. 

2.03 Letters of Credit. 

(a) The Letter of Credit Commitment.  (i)  Subject to the terms and conditions set 
forth herein, (A) each L/C Issuer agrees, in reliance upon the agreements of the other Revolving Credit 
Lenders set forth in this Section 2.03, (1) from time to time on any Business Day during the period from 
the Closing Date until the Letter of Credit Expiration Date, to issue Letters of Credit for the account of the 
Borrower or any Restricted Subsidiary of the Borrower (provided, that the Borrower hereby irrevocably 
agrees to be bound jointly and severally to reimburse the L/C Issuer for amounts drawn on any Letters of 
Credit issued for the account of Restricted Subsidiaries) and to amend or renew Letters of Credit 
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previously issued by it, in accordance with Section 2.03(b), and (2) to honor drafts under the Letters of 
Credit; and (B) the Revolving Credit Lenders severally agree to participate in Letters of Credit issued for 
the account of the Borrower or such Restricted Subsidiary; provided, that no L/C Issuer shall be obligated 
to make any L/C Credit Extension with respect to any Letter of Credit, and no Lender shall be obligated 
to participate in any Letter of Credit if as of the date of such L/C Credit Extension, (x) the Total 
Outstandings would exceed the Aggregate Commitments, (y) the aggregate Outstanding Amount of the 
Revolving Credit Loans of any Lender, plus such Lender’s Pro Rata Share of the Outstanding Amount of 
all L/C Obligations, plus such Lender’s Pro Rata Share of the Outstanding Amount of all Swing Line 
Loans would exceed such Lender’s Revolving Credit Commitment, or (z) the Outstanding Amount of the 
L/C Obligations would exceed the Letter of Credit Sublimit.  Within the foregoing limits, and subject to 
the terms and conditions hereof, the Borrower’s ability to obtain Letters of Credit shall be fully revolving, 
and accordingly the Borrower may, during the foregoing period, obtain Letters of Credit to replace Letters 
of Credit that have expired or that have been drawn upon and reimbursed.  All Existing Letters of Credit 
shall be deemed to have been issued pursuant hereto, and from and after the Closing Date shall be subject 
to and governed by the terms and conditions hereof.   

(ii) No L/C Issuer shall be under any obligation to issue any Letter of Credit if: 

(A) any order, judgment or decree of any Governmental Authority or 
arbitrator shall by its terms purport to enjoin or restrain such L/C Issuer from issuing such 
Letter of Credit, or any Law applicable to such L/C Issuer or any request or directive 
(whether or not having the force of law) from any Governmental Authority with 
jurisdiction over such L/C Issuer shall prohibit, or request that such L/C Issuer refrain 
from, the issuance of letters of credit generally or such Letter of Credit in particular or 
shall impose upon such L/C Issuer with respect to such Letter of Credit any restriction, 
reserve or capital requirement (for which such L/C Issuer is not otherwise compensated 
hereunder) not in effect on the Closing Date, or shall impose upon such L/C Issuer any 
unreimbursed loss, cost or expense which was not applicable on the Closing Date and 
which, in each case, such L/C Issuer in good faith deems material to it; 

(B) subject to Section 2.03(b)(iii), the expiry date of such requested Letter of 
Credit would occur more than twelve (12) months after the date of issuance or last 
renewal, unless the Required Revolving Lenders have approved such expiry date; 

(C) the expiry date of such requested Letter of Credit would occur after the 
Letter of Credit Expiration Date, unless all the Revolving Credit Lenders have approved 
such expiry date; 

(D) the issuance of such Letter of Credit would violate one or more policies 
of such L/C Issuer in place at the time of such request;  

(E) such Letter of Credit is in an initial stated amount less than $100,000, in 
case of a commercial Letter of Credit, or $100,000, in case of a standby letter of credit, 
(or such lesser amount as may be acceptable to the L/C Issuer in its sole discretion, but in 
no event less than $50,000) or such Letter of Credit is to be denominated in a currency 
other than Dollars; or 

(F) any Revolving Lender is at that time a Defaulting Lender, unless the L/C 
Issuer has entered into arrangements, including reallocation of the Defaulting Lender’s 
Pro Rata Share of the outstanding L/C Obligations pursuant to Section 2.19(a)(iv) or the 
delivery of Cash Collateral, satisfactory to the L/C Issuer (in its sole discretion) with the 
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Borrower or such Lender to eliminate the L/C Issuer’s actual or potential Fronting 
Exposure (after giving effect to Section 2.19(a)(iv)) with respect to the Defaulting Lender 
arising from either the Letter of Credit then proposed to be issued or that Letter of Credit 
and all other L/C Obligations as to which the L/C Issuer has actual or potential Fronting 
Exposure, as it may elect in its sole discretion. 

(iii) No L/C Issuer shall be under any obligation to amend any Letter of Credit if (A) 
such L/C Issuer would have no obligation at such time to issue such Letter of Credit in its 
amended form under the terms hereof, or (B) the beneficiary of such Letter of Credit does not 
accept the proposed amendment to such Letter of Credit. 

(iv) Each L/C Issuer shall act on behalf of the Revolving Credit Lenders with respect 
to any Letters of Credit issued by it and the documents associated therewith, and each L/C Issuer 
shall have all of the benefits and immunities (A) provided to the Administrative Agent in Article 
IX with respect to any acts taken or omissions suffered by such L/C Issuer in connection with 
Letters of Credit issued by it or proposed to be issued by it and Issuer Documents pertaining to 
such Letters of Credit as fully as if the term “Administrative Agent” as used in Article IX 
included each L/C Issuer with respect to such acts or omissions, and (B) as additionally provided 
herein with respect to each L/C Issuer. 

(v) It is agreed that, in the case of a commercial Letter of Credit, such commercial 
Letter of Credit shall in no event provide for time drafts or bankers’ acceptances. 

(b) Procedures for Issuance and Amendment of Letters of Credit; Auto-Renewal 
Letters of Credit.   

(i) Each Letter of Credit shall be issued or amended, as the case may be, upon the 
request of the Borrower delivered to the applicable L/C Issuer (with a copy to the Administrative 
Agent) in the form of a Letter of Credit Application, appropriately completed and signed by a 
Responsible Officer of the Borrower.  Such Letter of Credit Application must be received by the 
applicable L/C Issuer and the Administrative Agent not later than 11:00 a.m. at least three (3) 
Business Days (or such shorter period as such L/C Issuer and the Administrative Agent may 
agree in a particular instance in their sole discretion) prior to the proposed issuance date or date of 
amendment, as the case may be.  In the case of a request for an initial issuance of a Letter of 
Credit, such Letter of Credit Application shall specify in form and detail reasonably satisfactory 
to the applicable L/C Issuer: (A) the proposed issuance date of the requested Letter of Credit 
(which shall be a Business Day); (B) the amount thereof; (C) the expiry date thereof; (D) the 
name and address of the beneficiary thereof; (E) the documents to be presented by such 
beneficiary in case of any drawing thereunder; (F) the full text of any certificate to be presented 
by such beneficiary in case of any drawing thereunder; and (G) such other matters as the 
applicable L/C Issuer may reasonably request.  In the case of a request for an amendment of any 
outstanding Letter of Credit, such Letter of Credit Application shall specify in form and detail 
reasonably satisfactory to the applicable L/C Issuer (1) the Letter of Credit to be amended; (2) the 
proposed date of amendment thereof (which shall be a Business Day); (3) the nature of the 
proposed amendment; and (4) such other matters as the applicable L/C Issuer may reasonably 
request. 

(ii) Promptly after receipt of any Letter of Credit Application, the applicable L/C 
Issuer will confirm with the Administrative Agent that the Administrative Agent has received a 
copy of such Letter of Credit Application from the Borrower and, if not, such L/C Issuer will 
provide the Administrative Agent with a copy thereof.  Upon receipt by such L/C Issuer of 
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confirmation from the Administrative Agent that the requested issuance or amendment is 
permitted in accordance with the terms hereof, then, subject to the terms and conditions hereof, 
such L/C Issuer shall, on the requested date, issue a Letter of Credit for the account of the 
Borrower or enter into the applicable amendment, as the case may be.  Immediately upon the 
issuance of each Letter of Credit, each Revolving Credit Lender shall be deemed to, and hereby 
irrevocably and unconditionally agrees to, purchase from the applicable L/C Issuer a risk 
participation in such Letter of Credit in an amount equal to the product of such Lender’s Pro Rata 
Share times the amount of such Letter of Credit. 

(iii) If the Borrower so requests in any applicable Letter of Credit Application, the 
applicable L/C Issuer may, in its sole and absolute discretion, agree to issue a Letter of Credit that 
has automatic renewal provisions (each, an “Auto-Renewal Letter of Credit”); provided, that any 
such Auto-Renewal Letter of Credit must permit such L/C Issuer to prevent any such renewal at 
least once in each twelve-month period (commencing with the date of issuance of such Letter of 
Credit) by giving prior notice to the beneficiary thereof not later than a day (the “Nonrenewal 
Notice Date”) in each such twelve-month period to be agreed upon at the time such Letter of 
Credit is issued.  Unless otherwise directed by the applicable L/C Issuer, the Borrower shall not 
be required to make a specific request to such L/C Issuer for any such renewal.  Once an Auto-
Renewal Letter of Credit has been issued, the Lenders shall be deemed to have authorized (but 
may not require) the applicable L/C Issuer to permit the renewal of such Letter of Credit at any 
time to an expiry date not later than the Letter of Credit Expiration Date; provided, however, that 
such L/C Issuer shall not permit any such renewal if such L/C Issuer has determined that it would 
have no obligation at such time to issue such Letter of Credit in its renewed form under the terms 
hereof (by reason of the provisions of Section 2.03(a)(ii) or otherwise). 

(iv) Promptly after its delivery of any Letter of Credit or any amendment to a Letter 
of Credit to an advising bank with respect thereto or to the beneficiary thereof, the applicable L/C 
Issuer will also (A) deliver to the Borrower and the Administrative Agent a true and complete 
copy of such Letter of Credit or amendment, and (B) notify each Revolving Credit Lender of such 
issuance or amendment and the amount of such Revolving Credit Lender's Pro Rata Share 
therein, and upon a specific request by any Revolving Credit Lender, furnish to such Revolving 
Credit Lender a copy of such Letter of Credit or amendment. 

(c) Drawings and Reimbursements; Funding of Participations.   

(i) Upon receipt from the beneficiary of any Letter of Credit of any notice of a 
drawing under such Letter of Credit, the applicable L/C Issuer shall notify the Borrower and the 
Administrative Agent thereof.  If such L/C Issuer notifies the Borrower of such payment prior to 
12:00 p.m. (New York time) on the date of any payment by such L/C Issuer under a Letter of 
Credit (each such date, an “Honor Date”), the Borrower shall reimburse such L/C Issuer through 
the Administrative Agent in an amount equal to the amount of such drawing; provided, that if 
such notice is not provided to the Borrower prior to 1:00 p.m. (New York time) on the Honor 
Date, then the Borrower shall reimburse such L/C Issuer through the Administrative Agent in an 
amount equal to the amount of such drawing on the next succeeding Business Day and such 
extension of time shall be reflected in computing fees in respect of any such Letter of Credit.  If 
the Borrower fails to so reimburse such L/C Issuer by such time, the Administrative Agent shall 
promptly notify each Revolving Credit Lender of the Honor Date, the amount of the 
unreimbursed drawing (the “Unreimbursed Amount”), and the amount of such Revolving Credit 
Lender’s Pro Rata Share thereof.  In such event, the Borrower shall be deemed to have requested 
a Revolving Credit Borrowing of Base Rate Loans to be disbursed on the Honor Date in an 
amount equal to the Unreimbursed Amount, without regard to the minimum and multiples 
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specified in Section 2.02 for the principal amount of Base Rate Loans, but subject to the amount 
of the unutilized portion of the Revolving Credit Commitments and the conditions set forth in 
Section 4.02 (other than the delivery of a Committed Loan Notice).  Any notice given by an L/C 
Issuer or the Administrative Agent pursuant to this Section 2.03(c)(i) may be given by telephone 
if immediately confirmed in writing; provided, that the lack of such an immediate confirmation 
shall not affect the conclusiveness or binding effect of such notice. 

(ii) Each Revolving Credit Lender (including each Lender acting as an L/C Issuer) 
shall upon any notice pursuant to Section 2.03(c)(i) make funds available (and the Administrative 
Agent may apply Cash Collateral provided for this purpose) for the account of the applicable L/C 
Issuer at the Administrative Agent’s Office in an amount equal to its Pro Rata Share of the 
Unreimbursed Amount not later than 3:00 p.m. on the Business Day specified in such notice by 
the Administrative Agent, whereupon, subject to the provisions of Section 2.03(c)(iii), each 
Revolving Credit Lender that so makes funds available shall be deemed to have made a Base Rate 
Loan to the Borrower in such amount.  The Administrative Agent shall remit the funds so 
received to the applicable L/C Issuer. 

(iii) With respect to any Unreimbursed Amount that is not fully refinanced by a 
Revolving Credit Borrowing of Base Rate Loans because the conditions set forth in Section 4.02 
cannot be satisfied or for any other reason, the Borrower shall be deemed to have incurred from 
the applicable L/C Issuer an L/C Borrowing in the amount of the Unreimbursed Amount that is 
not so refinanced, which L/C Borrowing shall be due and payable on demand (together with 
interest) and shall bear interest at the Default Rate then applicable to Revolving Credit Loans.  In 
such event, each Revolving Credit Lender’s payment to the Administrative Agent for the account 
of the applicable L/C Issuer pursuant to Section 2.03(c)(ii) shall be deemed payment in respect of 
its participation in such L/C Borrowing and shall constitute an L/C Advance from such Lender in 
satisfaction of its participation obligation under this Section 2.03. 

(iv) Until each Revolving Credit Lender funds its Revolving Credit Loan or L/C 
Advance pursuant to this Section 2.03(c) to reimburse the applicable L/C Issuer for any amount 
drawn under any Letter of Credit, interest in respect of such Lender’s Pro Rata Share of such 
amount shall be solely for the account of such L/C Issuer. 

(v) Each Revolving Credit Lender’s obligation to make Revolving Credit Loans or 
L/C Advances to reimburse the applicable L/C Issuer for amounts drawn under Letters of Credit, 
as contemplated by this Section 2.03(c), shall be absolute and unconditional and shall not be 
affected by any circumstance, including (A) any setoff, counterclaim, recoupment, defense or 
other right which such Lender may have against such L/C Issuer, the Borrower or any other 
Person for any reason whatsoever; (B) the occurrence or continuance of a Default, or (C) any 
other occurrence, event or condition, whether or not similar to any of the foregoing; provided, 
however, that each Revolving Credit Lender’s obligation to make Revolving Credit Loans 
pursuant to this Section 2.03(c) is subject to the conditions set forth in Section 4.02 (other than 
delivery by the Borrower of a Committed Loan Notice ).  No such making of an L/C Advance 
shall relieve or otherwise impair the obligation of the Borrower to reimburse the applicable L/C 
Issuer for the amount of any payment made by the applicable L/C Issuer under any Letter of 
Credit, together with interest as provided herein. 

(vi) If any Revolving Credit Lender fails to make available to the Administrative 
Agent for the account of the applicable L/C Issuer any amount required to be paid by such Lender 
pursuant to the foregoing provisions of this Section 2.03(c) by the time specified in 
Section 2.03(c)(ii), then, without limiting the other provisions of this Agreement, such L/C Issuer 
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shall be entitled to recover from such Lender (acting through the Administrative Agent), on 
demand, such amount with interest thereon for the period from the date such payment is required 
to the date on which such payment is immediately available to such L/C Issuer at a rate per 
annum equal to the greater of the Federal Funds Rate from time to time in effect and a rate 
reasonably determined by such L/C Issuer in accordance with banking industry rules on interbank 
compensation, plus any reasonable administrative, processing or similar fees customarily charged 
by such L/C Issuer in connection with the foregoing.  If such Lender pays such amount (with 
interest and fees as aforesaid), the amount so paid shall constitute such Lender’s Loan included in 
the relevant Borrowing or L/C Advance in respect of the relevant L/C Borrowing, as the case may 
be.  A certificate of the applicable L/C Issuer submitted to any Revolving Credit Lender (through 
the Administrative Agent) with respect to any amounts owing under this Section 2.03(c)(vi) shall 
be conclusive absent manifest error.  

(d) Repayment of Participations.   

(i) If, at any time after an L/C Issuer has made a payment under any Letter of Credit 
issued by it and has received from any Revolving Credit Lender such Lender’s L/C Advance in 
respect of such payment in accordance with Section 2.03(c), if the Administrative Agent receives 
for the account of such L/C Issuer any payment in respect of the related Unreimbursed Amount or 
interest thereon (whether directly from the Borrower or otherwise, including proceeds of Cash 
Collateral applied thereto by the Administrative Agent), the Administrative Agent will distribute 
to such Lender its Pro Rata Share thereof (appropriately adjusted, in the case of interest 
payments, to reflect the period of time during which such Lender’s L/C Advance was 
outstanding) in the same funds as those received by the Administrative Agent. 

(ii) If any payment received by the Administrative Agent for the account of an L/C 
Issuer pursuant to Section 2.03(c)(i) is required to be returned under any of the circumstances 
described in Section 10.06 (including pursuant to any settlement entered into by such L/C Issuer 
in its discretion), each Revolving Credit Lender shall pay to the Administrative Agent for the 
account of such L/C Issuer its Pro Rata Share thereof on demand of the Administrative Agent, 
plus interest thereon from the date of such demand to the date such amount is returned by such 
Lender, at a rate per annum equal to the Federal Funds Rate from time to time in effect.  The 
obligations of the Lenders under this clause shall survive the payment in full of the Obligations 
and the termination of this Agreement. 

(e) Obligations Absolute.  The obligation of the Borrower to reimburse the 
applicable L/C Issuer for each drawing under each Letter of Credit and to repay each L/C Borrowing shall 
be absolute, unconditional and irrevocable, and shall be paid strictly in accordance with the terms of this 
Agreement under all circumstances, including the following: 

(i) any lack of validity or enforceability of such Letter of Credit, this Agreement, or 
any other agreement or instrument relating thereto; 

(ii) the existence of any claim, counterclaim, setoff, defense or other right that the 
Borrower may have at any time against any beneficiary or any transferee of such Letter of Credit 
(or any Person for whom any such beneficiary or any such transferee may be acting), the 
applicable L/C Issuer or any other Person, whether in connection with this Agreement, the 
transactions contemplated hereby or by such Letter of Credit or any agreement or instrument 
relating thereto, or any unrelated transaction; 

(iii) any draft, demand, certificate or other document presented under such Letter of 
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Credit proving to be forged, fraudulent, invalid or insufficient in any respect or any statement 
therein being untrue or inaccurate in any respect; or any loss or delay in the transmission or 
otherwise of any document required in order to make a drawing under such Letter of Credit; 

(iv) any payment by the applicable L/C Issuer under such Letter of Credit against 
presentation of a draft or certificate that does not strictly comply with the terms of such Letter of 
Credit; or any payment made by the applicable L/C Issuer under such Letter of Credit to any 
Person purporting to be a trustee in bankruptcy, debtor-in-possession, assignee for the benefit of 
creditors, liquidator, receiver or other representative of or successor to any beneficiary or any 
transferee of such Letter of Credit, including any arising in connection with any proceeding under 
any Debtor Relief Law;  

(v) any exchange, release or nonperfection of any Collateral, or any release or 
amendment or waiver of or consent to departure from the Guaranty or any other guarantee, for all 
or any of the Obligations of the Borrower in respect of such Letter of Credit; or 

(vi) any other circumstance or happening whatsoever, whether or not similar to any 
of the foregoing, including any other circumstance that might otherwise constitute a defense 
available to, or a discharge of, the Borrower. 

The Borrower shall promptly examine a copy of each Letter of Credit and each amendment thereto that is 
delivered to it and, in the event of any claim of noncompliance with the Borrower’s instructions or other 
irregularity, the Borrower will promptly notify the applicable L/C Issuer.  The Borrower shall be 
conclusively deemed to have waived any such claim against any L/C Issuer and its correspondents unless 
such notice is given as aforesaid. 

(f) Role of L/C Issuer.  Each Lender and the Borrower agree that, in paying any 
drawing under a Letter of Credit, the applicable L/C Issuer shall not have any responsibility to obtain any 
document (other than any sight draft, certificates and documents expressly required by the Letter of 
Credit) or to ascertain or inquire as to the validity or accuracy of any such document or the authority of 
the Person executing or delivering any such document.  None of the applicable L/C Issuer, any Agent-
Related Person nor any of the respective correspondents, participants or assignees of the applicable L/C 
Issuer shall be liable to any Lender for (i) any action taken or omitted in connection herewith at the 
request or with the approval of the Revolving Credit Lenders or the Required Revolving Lenders, as 
applicable; (ii) any action taken or omitted in the absence of gross negligence or willful misconduct; or 
(iii) the due execution, effectiveness, validity or enforceability of any document or instrument related to 
any Letter of Credit or Letter of Credit Application.  The Borrower hereby assumes all risks of the acts or 
omissions of any beneficiary or transferee with respect to its use of any Letter of Credit; provided, 
however, that this assumption is not intended to, and shall not, preclude the Borrower’s pursuing such 
rights and remedies as it may have against the beneficiary or transferee at law or under any other 
agreement.  None of the applicable L/C Issuer, any Agent-Related Person, nor any of the respective 
correspondents, participants or assignees of such L/C Issuer, shall be liable or responsible for any of the 
matters described in clauses (i) through (v) of Section 2.03(e); provided, however, that anything in such 
clauses to the contrary notwithstanding, the Borrower may have a claim against such L/C Issuer, and such 
L/C Issuer may be liable to the Borrower, to the extent, but only to the extent, of any direct, as opposed to 
indirect, special, punitive, consequential or exemplary, damages suffered by the Borrower which a court 
of competent jurisdiction determines in a final non-appealable judgment were caused by such L/C Issuer’s 
willful misconduct or gross negligence or such L/C Issuer’s willful or grossly negligent failure to pay 
under any Letter of Credit after the presentation to it by the beneficiary of a sight draft and certificate(s) 
strictly complying with the terms and conditions of a Letter of Credit.  In furtherance and not in limitation 
of the foregoing, the applicable L/C Issuer may accept documents that appear on their face to be in order, 
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without responsibility for further investigation, regardless of any notice or information to the contrary, 
and such L/C Issuer shall not be responsible for the validity or sufficiency of any instrument transferring 
or assigning or purporting to transfer or assign a Letter of Credit or the rights or benefits thereunder or 
proceeds thereof, in whole or in part, which may prove to be invalid or ineffective for any reason. 

(g) Applicability of ISP98 and UCP.  Unless otherwise expressly agreed by the 
applicable L/C Issuer and the Borrower when a Letter of Credit is issued (including any such agreement 
applicable to an Existing Letter of Credit), (i) the rules of the “International Standby Practices 1998” 
published by the Institute of International Banking Law & Practice (or such later version thereof as may 
be in effect at the time of issuance) shall apply to each standby Letter of Credit, and (ii) the rules of the 
Uniform Customs and Practice for Documentary Credits, as most recently published by the International 
Chamber of Commerce (the “ICC”) at the time of issuance shall apply to each commercial Letter of 
Credit. 

(h) Letter of Credit Fees.  The Borrower shall pay to the Administrative Agent for 
the account of each Revolving Credit Lender in accordance with its Pro Rata Share, a Letter of Credit fee 
for each Letter of Credit equal to the Applicable Rate then in effect for Eurodollar Rate Loans with 
respect to the Revolving Credit Facility times the daily maximum amount then available to be drawn 
under such Letter of Credit (whether or not such maximum amount is then in effect under such Letter of 
Credit if such maximum amount increases periodically pursuant to the terms of such Letter of Credit); 
provided, however, that any Letter of Credit Fees otherwise payable for the account of a Defaulting 
Lender with respect to any Letter of Credit as to which such Defaulting Lender has not provided Cash 
Collateral satisfactory to the L/C Issuer pursuant to this Section 2.03 shall be payable, to the maximum 
extent permitted by applicable Law, to the other Lenders in accordance with the upward adjustments in 
their respective Pro Rata Shares allocable to such Letter of Credit pursuant to Section 2.19(a)(iv), with the 
balance of such fee, if any, payable to the L/C Issuer for its own account.  Such letter of credit fees shall 
be computed on a quarterly basis in arrears.  Such letter of credit fees shall be due and payable on the last 
Business Day of each March, June, September and December, commencing with the first such date to 
occur after the issuance of such Letter of Credit, on the Letter of Credit Expiration Date and thereafter on 
demand.  If there is any change in the Applicable Rate during any quarter, the daily maximum amount of 
each Letter of Credit shall be computed and multiplied by the Applicable Rate separately for each period 
during such quarter that such Applicable Rate was in effect. 

(i) Fronting Fee and Documentary and Processing Charges Payable to an L/C Issuer.  
The Borrower shall pay directly to the applicable L/C Issuer for its own account a fronting fee at a rate 
equal to 0.25% per annum, computed on the daily amount available to be drawn under such Letter of 
Credit on a quarterly basis in arrears.  Such fronting fee shall be due and payable on the last Business Day 
of each March, June, September and December in respect of the quarterly period then ending (or portion 
thereof, in the case of the first payment), commencing with the first such date to occur after the issuance 
of such Letter of Credit, on the Letter of Credit Expiration Date and thereafter on demand.  For purposes 
of computing the daily amount available to be drawn under any Letter of Credit, the amount of such 
Letter of Credit shall be determined in accordance with Section 1.09.  In addition, the Borrower shall pay 
directly to the applicable L/C Issuer for its own account the customary issuance, presentation, amendment 
and other processing fees, and other standard costs and charges, of such L/C Issuer relating to letters of 
credit as from time to time in effect.  Such customary fees and standard costs and charges are due and 
payable within five (5) Business Days of demand and are nonrefundable. 

(j) Conflict with Letter of Credit Application.  In the event of any conflict between 
the terms hereof and the terms of any Letter of Credit Application, the terms hereof shall control. 

2.04 Swing Line Loans. 
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(a) The Swing Line.  Subject to the terms and conditions set forth herein, the Swing 
Line Lender, in reliance upon the agreements of the other Lenders set forth in this Section 2.04, may in its 
sole discretion make loans (each such loan, a “Swing Line Loan”) to the Borrower from time to time on 
any Business Day until the Maturity Date in an aggregate amount not to exceed at any time outstanding 
the amount of the Swing Line Sublimit, notwithstanding the fact that such Swing Line Loans, when 
aggregated with the Pro Rata Share of the Outstanding Amount of Loans and L/C Obligations of the 
Lender acting as Swing Line Lender, may exceed the amount of such Lender’s Commitment; provided, 
however, that after giving effect to any Swing Line Loan, (i) the Total Outstandings shall not exceed the 
Aggregate Commitments, and (ii) the aggregate Outstanding Amount of the Revolving Credit Loans of 
any Revolving Credit Lender, plus such Revolving Credit Lender’s Pro Rata Share of the Outstanding 
Amount of all L/C Obligations at such time, plus such Revolving Credit Lender’s Pro Rata Share of the 
Outstanding Amount of all Swing Line Loans at such time shall not exceed such Revolving Credit 
Lender’s Revolving Credit Commitment; provided, further, that the Borrower shall not use the proceeds 
of any Swing Line Loan to refinance any outstanding Swing Line Loan.  Within the foregoing limits, and 
subject to the other terms and conditions hereof, the Borrower may borrow under this Section 2.04, 
prepay under Section 2.05, and reborrow under this Section 2.04.  Each Swing Line Loan shall bear 
interest only at a rate based on the Base Rate.  Immediately upon the making of a Swing Line Loan, each 
Revolving Credit Lender shall be deemed to, and hereby irrevocably and unconditionally agrees to, 
purchase from the Swing Line Lender a risk participation in such Swing Line Loan in an amount equal to 
the product of such Revolving Credit Lender’s Pro Rata Share times the amount of such Swing Line 
Loan.   

(b) Borrowing Procedures.  Each Swing Line Borrowing shall be made upon the 
Borrower’s irrevocable notice to the Swing Line Lender and the Administrative Agent.  Each such notice 
shall be in writing and must be received by the Swing Line Lender and the Administrative Agent not later 
than 12:00 p.m. on the requested borrowing date, and shall specify (i) the amount to be borrowed, which 
shall be a minimum of $100,000 or a whole multiple of $100,000 in excess thereof, and (ii) the requested 
borrowing date, which shall be a Business Day.  The Borrower shall deliver to the Swing Line Lender and 
the Administrative Agent a written Swing Line Loan Notice, appropriately completed and signed by a 
Responsible Officer of the Borrower.  Promptly after receipt by the Swing Line Lender of any Swing Line 
Loan Notice, the Swing Line Lender will confirm with the Administrative Agent that the Administrative 
Agent has also received such Swing Line Loan Notice and, if not, the Swing Line Lender will notify the 
Administrative Agent of the contents thereof.  Unless the Swing Line Lender has received notice from the 
Administrative Agent (including at the request of any Revolving Credit Lender) prior to 2:00 p.m. on the 
date of the proposed Swing Line Borrowing (A) directing the Swing Line Lender not to make such Swing 
Line Loan as a result of the limitations set forth in the first proviso to the first sentence of Section 2.04(a), 
or (B) that one or more of the applicable conditions specified in Article IV is not then satisfied, then, 
subject to the terms and conditions hereof, the Swing Line Lender will, not later than 3:00 p.m. on the 
borrowing date specified in such Swing Line Loan Notice, make the amount of its Swing Line Loan 
available to the Borrower. 

(c) Refinancing of Swing Line Loans.   

(i) The Swing Line Lender at any time in its sole and absolute discretion may 
request, on behalf of the Borrower (which hereby irrevocably authorizes the Swing Line Lender 
to so request on its behalf), that each Revolving Credit Lender make a Base Rate Loan in an 
amount equal to such Lender’s Pro Rata Share of the amount of Swing Line Loans then 
outstanding.  Such request shall be made in writing (which written request shall be deemed to be 
a Committed Loan Notice for purposes hereof) and in accordance with the requirements of 
Section 2.02, without regard to the minimum and multiples specified therein for the principal 
amount of Base Rate Loans, but subject to the unutilized portion of the Revolving Credit Facility 
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and the conditions set forth in Section 4.02.  The Swing Line Lender shall furnish the Borrower 
with a copy of the applicable Committed Loan Notice promptly after delivering such notice to the 
Administrative Agent.  Each Revolving Credit Lender shall make an amount equal to its Pro Rata 
Share of the amount specified in such Committed Loan Notice available to the Administrative 
Agent in immediately available funds (and the Administrative Agent may apply Cash Collateral 
available with respect to the applicable Swing Line Loan) for the account of the Swing Line 
Lender at the Administrative Agent’s Office not later than 1:00 p.m. on the day specified in such 
Committed Loan Notice, whereupon, subject to Section 2.04(c)(ii), each Revolving Credit Lender 
that so makes funds available shall be deemed to have made a Base Rate Loan to the Borrower in 
such amount.  The Administrative Agent shall remit the funds so received to the Swing Line 
Lender. 

(ii) If for any reason any Swing Line Loan cannot be refinanced by such a Revolving 
Credit Borrowing in accordance with Section 2.04(c)(i), the request for Base Rate Loans 
submitted by the Swing Line Lender as set forth herein shall be deemed to be a request by the 
Swing Line Lender that each of the Revolving Credit Lenders fund its risk participation in the 
relevant Swing Line Loan and each Revolving Credit Lender’s payment to the Administrative 
Agent for the account of the Swing Line Lender pursuant to Section 2.04(c)(i) shall be deemed 
payment in respect of such participation. 

(iii) If any Revolving Credit Lender fails to make available to the Administrative 
Agent for the account of the Swing Line Lender any amount required to be paid by such Lender 
pursuant to the foregoing provisions of this Section 2.04(c) by the time specified in 
Section 2.04(c)(i), the Swing Line Lender shall be entitled to recover from such Lender (acting 
through the Administrative Agent), on demand, such amount with interest thereon for the period 
from the date such payment is required to the date on which such payment is immediately 
available to the Swing Line Lender at a rate per annum equal to the greater of the Federal Funds 
Rate from time to time in effect and a rate reasonably determined by the Swing Line Lender in 
accordance with banking industry rules on interbank compensation, plus any reasonable 
administrative, processing or similar fees customarily charged by the Swing Line Lender in 
connection with the foregoing.  If such Lender pays such amount (with interest and fees as 
aforesaid), the amount so paid shall constitute such Lender’s committed Loan included in the 
relevant committed Borrowing or funded participation in the relevant Swing Line Loan, as the 
case may be.  A certificate of the Swing Line Lender submitted to any Lender (through the 
Administrative Agent) with respect to any amounts owing under this clause (iii) shall be 
conclusive absent manifest error. 

(iv) Each Revolving Credit Lender’s obligation to make Revolving Credit Loans or to 
purchase and fund risk participations in Swing Line Loans pursuant to this Section 2.04(c) shall 
be absolute and unconditional and shall not be affected by any circumstance, including (A) any 
setoff, counterclaim, recoupment, defense or other right which such Lender may have against the 
Swing Line Lender, the Borrower or any other Person for any reason whatsoever, (B) the 
occurrence or continuance of a Default, or (C) any other occurrence, event or condition, whether 
or not similar to any of the foregoing; provided, however, that each Revolving Credit Lender’s 
obligation to make Revolving Credit Loans pursuant to this Section 2.04(c) is subject to the 
conditions set forth in Section 4.02.  No such funding of risk participations shall relieve or 
otherwise impair the obligation of the Borrower to repay Swing Line Loans, together with interest 
as provided herein. 

(d) Repayment of Participations. 
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(i) At any time after any Revolving Credit Lender has purchased and funded a risk 
participation in a Swing Line Loan, if the Swing Line Lender receives any payment on account of 
such Swing Line Loan, the Swing Line Lender will distribute to such Lender its Pro Rata Share of 
such payment (appropriately adjusted, in the case of interest payments, to reflect the period of 
time during which such Lender’s risk participation was funded) in the same funds as those 
received by the Swing Line Lender. 

(ii) If any payment received by the Swing Line Lender in respect of principal or 
interest on any Swing Line Loan is required to be returned by the Swing Line Lender under any 
of the circumstances described in Section 10.06 (including pursuant to any settlement entered into 
by the Swing Line Lender in its discretion), each Revolving Credit Lender shall pay to the Swing 
Line Lender its Pro Rata Share thereof on demand of the Administrative Agent, plus interest 
thereon from the date of such demand to the date such amount is returned, at a rate per annum 
equal to the Federal Funds Rate.  The Administrative Agent will make such demand upon the 
request of the Swing Line Lender.  The obligations of the Lenders under this clause shall survive 
the payment in full of the Obligations and the termination of this Agreement. 

(e) Interest for Account of Swing Line Lender.  The Swing Line Lender shall be 
responsible for invoicing the Borrower for interest on the Swing Line Loans.  Until each Revolving Credit 
Lender funds its Base Rate Loan or risk participation pursuant to this Section 2.04 to refinance such 
Lender’s Pro Rata Share of any Swing Line Loan, interest in respect of such Pro Rata Share shall be 
solely for the account of the Swing Line Lender. 

(f) Payments Directly to Swing Line Lender.  The Borrower shall make all payments 
of principal and interest in respect of the Swing Line Loans directly to the Swing Line Lender. 

2.05 Prepayments. 

(a) Optional. 

(i) The Borrower may, upon notice to the Administrative Agent, at any time or from 
time to time voluntarily prepay Loans in whole or in part without, except as set forth in Section 
2.05(a)(iv) below, premium or penalty; provided, that (1) such notice must be received by the 
Administrative Agent not later than 12:00 p.m. (New York time) (A) three (3) Business Days 
prior to any date of prepayment of Eurodollar Rate Loans and (B) on the date of prepayment of 
Base Rate Loans; (2) any prepayment of Eurodollar Rate Loans shall be in a principal amount of 
$3,000,000 or a whole multiple of $1,000,000 in excess thereof; and (3) any prepayment of Base 
Rate Loans shall be in a principal amount of $500,000 or a whole multiple of $100,000 in excess 
thereof or, in each case, if less, the entire principal amount thereof then outstanding.  Each such 
notice shall specify the date and amount of such prepayment and the Type(s) of Loans to be 
prepaid and, if Eurodollar Rate Loans are to be prepaid, the Interest Period(s) of such Loans.  The 
Administrative Agent will promptly notify each Lender of its receipt of each such notice, and of 
the amount of such Lender’s ratable portion of such prepayment (based on such Lender’s ratable 
share of the relevant Facility).  If such notice is given by the Borrower, the Borrower shall make 
such prepayment and the payment amount specified in such notice shall be due and payable on 
the date specified therein.  Any prepayment of a Eurodollar Rate Loan shall be accompanied by 
all accrued interest thereon, together with any additional amounts required pursuant to Sections 
2.05(a)(iv) and 3.05.  Subject to Section 2.19, each prepayment of outstanding Loans under the 
Term Loan Facility pursuant to this Section 2.05(a) shall be applied ratably to each of the Term A 
Facility and the Term B Facility and to the principal repayment installments thereof, in direct 
order of maturities to the principal repayment installments (or proportional fractions thereof) 
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applicable to each of the Term A Loans and the Term B Loans pursuant to Sections 2.07(a) and 
(b) as directed by the Borrower; and each such prepayment shall be paid to the Term A Lenders 
and the Term B Lenders on a pro rata basis. 

(ii) The Borrower may, upon notice to the Swing Line Lender (with a copy to the 
Administrative Agent), at any time or from time to time, voluntarily prepay Swing Line Loans in 
whole or in part without premium or penalty; provided, that (A) such notice must be received by 
the Swing Line Lender and the Administrative Agent not later than 12:00 p.m. (New York time) 
on the date of the prepayment, and (B) any such prepayment shall be in a minimum principal 
amount of $100,000 or a whole multiple of $100,000 in excess thereof or, if less, the entire 
principal amount thereof then outstanding.  Each such notice shall specify the date and amount of 
such prepayment.  If such notice is given by the Borrower, the Borrower shall make such 
prepayment and the payment amount specified in such notice shall be due and payable on the date 
specified therein. 

(iii) Notwithstanding anything to the contrary contained in this Agreement, the 
Borrower may rescind any notice of prepayment under Section 2.05(a)(i) or (a)(ii) if such 
prepayment would have resulted from a refinancing of all of the Facilities, which refinancing 
shall not be consummated or shall otherwise be delayed. 

(iv) If the Borrower makes (A) a voluntary prepayment of any Term B Loans 
pursuant to Section 2.05(a) or (B) a prepayment of Term B Loans with the proceeds of any 
Specified Refinancing Debt pursuant to Section 2.05(b)(iii), in each case within one (1) year after 
the Closing Date in connection with any Repricing Transaction, the Borrower shall pay to the 
Administrative Agent, for the ratable account of the Term B Lenders, a prepayment premium in 
an amount equal to 1.0% of the principal amount prepaid. 

(b) Mandatory.   

(i) Within five (5) Business Days after financial statements have been delivered 
pursuant to Section 6.01(a) and the related Compliance Certificate has been delivered pursuant to 
Section 6.02(b), the Borrower shall prepay an aggregate principal amount of Loans in an amount 
equal to (A) 50% (as may be adjusted pursuant to the proviso below) of Excess Cash Flow for the 
fiscal year covered by such financial statements commencing with the fiscal year ended on or 
about September 30, 2011 minus (B) the aggregate amount of voluntary principal prepayments of 
the Loans (except prepayments of (x) Swing Line Loans and (y) Revolving Credit Loans unless 
accompanied by a corresponding permanent commitment reduction of the Revolving Credit 
Facility and excluding amounts repurchased pursuant to Dutch Auctions), in each case other than 
to the extent that any such prepayment is funded with the proceeds of long-term Indebtedness, or 
the proceeds of any sale or other Disposition of assets outside the ordinary course of business; 
provided, that such percentage shall be reduced to 25% or 0% if the Total Senior Secured 
Leverage Ratio as of the last day of the prior fiscal year was less than 2.5:1.0 or 2.0:1.0, 
respectively. 

(ii) (A) If (x) the Borrower or any Restricted Subsidiary Disposes of any 
property or assets pursuant to Section 7.05(e), (p), (s), or (t) or (y) any Casualty Event occurs, and 
any transaction or series of related transactions described in the foregoing clauses (x) and (y) 
results in the realization or receipt by the Borrower or such Restricted Subsidiary of aggregate 
Net Cash Proceeds in excess of $15,000,000 in any fiscal year (any such transaction or series of 
related transactions resulting in Net Cash Proceeds being a “Relevant Transaction”), the 
Borrower shall (1) give written notice to the Administrative Agent thereof promptly after the date 
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of the realization or receipt of such Net Cash Proceeds and (2) except to the extent the Borrower 
elects in such notice to reinvest all or a portion of such Net Cash Proceeds in accordance with 
Section 2.05(b)(ii)(B), prepay an aggregate principal amount of Loans in an amount equal to 
100% of all Net Cash Proceeds received from such Relevant Transaction within five (5) Business 
Days of receipt thereof by the Borrower or such Restricted Subsidiary. 

(B) With respect to any Net Cash Proceeds realized or received with respect 
to any Disposition (other than as specifically excluded in Section 2.05(b)(ii)(A)) or any 
Casualty Event, at the option of the Borrower, the Borrower may reinvest all or any 
portion of such Net Cash Proceeds in assets useful for its business within three hundred 
and sixty-five (365) days following receipt of such Net Cash Proceeds (or, if the 
Borrower or the relevant Restricted Subsidiary, as applicable, has contractually 
committed within 365 days following receipt of such Net Cash Proceeds to reinvest such 
Net Cash Proceeds, 545 days following receipt of such Net Cash Proceeds); provided, 
however, that if any Net Cash Proceeds are no longer intended to be so reinvested at any 
time after the occurrence of the relevant transaction, an amount equal to any such Net 
Cash Proceeds shall be immediately applied to the prepayment of the Loans as set forth 
in this Section 2.05. 

(iii) (A) Upon the incurrence or issuance by the Borrower or any of its Restricted 
Subsidiaries of any Specified Refinancing Debt constituting new term loan facilities or any 
Indebtedness not expressly permitted to be incurred or issued pursuant to Section 7.03, the 
Borrower shall prepay an aggregate principal amount of Term Loans in an amount equal to 100% 
of all Net Cash Proceeds received therefrom immediately upon receipt thereof by the Borrower or 
such Restricted Subsidiary.   

  (B) Without duplication, (1) upon the incurrence or issuance by the Borrower or 
any of its Restricted Subsidiaries of Net Cash Proceeds of the type described in clause (d) of the 
definition of Net Cash Proceeds and (2) upon the receipt of any Net Cash Proceeds of a Permitted 
Receivables Financing (to the extent required by Section 7.02(y)), the Borrower shall 
immediately apply such proceeds to the prepayment of the loans as set forth in this Section 2.05;  

(iv) If for any reason the Total Revolving Credit Outstandings at any time exceed the 
aggregate Revolving Credit Commitments then in effect (including after giving effect to any 
reduction in the Revolving Credit Commitments pursuant to Section 2.06), the Borrower shall 
immediately prepay Revolving Credit Loans and/or Cash Collateralize the L/C Obligations in an 
aggregate amount equal to such excess; provided, however, that the Borrower shall not be 
required to Cash Collateralize the L/C Obligations pursuant to this Section 2.05(b)(iv) unless after 
the prepayment in full of the Revolving Credit Loans and Swing Line Loans the Total Revolving 
Credit Outstandings exceed the aggregate Revolving Credit Commitments then in effect. 

(v) Subject to Sections 2.17(d)(v) and 2.19, each prepayment of Term Loans 
pursuant to this Section 2.05(b) shall be applied ratably to each of the Term A Facility and the 
Term B Facility and to the principal repayment installments thereof, first, in direct order of 
maturity, to the next succeeding four (4) quarterly principal repayment installments of the Term 
A Facility and the Term B Facility that are due pursuant to Sections 2.07(a) and (b) (excluding 
the installment due on the Maturity Date) and, second, to the remaining principal repayment 
installments of the Term A Facility and the Term B Facility on a pro rata basis; and, with respect 
to each such Facility, each such prepayment shall be paid to the Term A Lenders and the Term B 
Lenders on a pro rata basis. 
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(vi) Funding Losses, Etc.  All prepayments under this Section 2.05 shall be made 
together with, in the case of any such prepayment of a Eurodollar Rate Loan on a date other than 
the last day of an Interest Period therefor, any amounts owing in respect of such Eurodollar Rate 
Loan pursuant to Section 3.05 and, to the extent applicable, any additional amounts required 
pursuant to Section 2.05(a)(iv).  Notwithstanding any of the other provisions of Section 2.05(b), 
so long as no Event of Default shall have occurred and be continuing, if any prepayment of 
Eurodollar Rate Loans is required to be made under this Section 2.05(b), other than on the last 
day of the Interest Period therefor, the Borrower may, in its sole discretion, deposit the amount of 
any such prepayment otherwise required to be made thereunder into a Cash Collateral Account 
until the last day of such Interest Period, at which time the Administrative Agent shall be 
authorized (without any further action by or notice to or from the Borrower or any other Loan 
Party) to apply such amount to the prepayment of such Loans in accordance with this 
Section 2.05(b).  Upon the occurrence and during the continuance of any Event of Default, the 
Administrative Agent shall also be authorized (without any further action by or notice to or from 
the Borrower or any other Loan Party) to apply such amount to the prepayment of the outstanding 
Loans in accordance with this Section 2.05(b). 

(c) Term B Opt-out. 

With respect to any prepayment of the Term B Facility pursuant to Section 2.05(b), any 
Term B Lender, at its option, may elect not to accept such prepayment.  The Borrower shall notify the 
Administrative Agent of any event giving rise to such prepayment of the Term B Facility and the amount 
of the prepayment that is available to prepay the Term B Loans (the “Prepayment Amount”). The 
Administrative Agent shall notify the Term B Lenders of the amount available to prepay the Term B 
Loans and the date on which such prepayment shall be made (the “Prepayment Date”), which date shall 
be 10 Business Days after the date of such receipt.  Any Lender declining such prepayment (a “Declining 
Lender”) shall give written notice to the Administrative Agent by 11:00 a.m. date that is three (3) 
Business Days prior to the Prepayment Date.  If any Lender does not give a notice by such date that it is a 
Declining Lender, then it will be deemed to be an Accepting Lender.  On the Prepayment Date, an 
amount equal to that portion of the Prepayment Amount accepted by the Term B Lenders other than the 
Declining Lenders (such Lenders being the “Accepting Lenders”) to prepay Term B Loans owing to such 
Accepting Lenders shall be paid to the Administrative Agent by Borrower and applied by the 
Administrative Agent ratably to prepay Term B Loans owing to such Accepting Lenders in the manner 
described in Section 2.05(b) for such prepayment.  Any amounts that would otherwise have been applied 
to prepay Term B Loans owing to Declining Lenders shall instead be retained by the Borrower (such 
amounts, “Declined Amounts”). 

2.06 Termination or Reduction of Commitments. 

(a) Optional.  The Borrower may, upon written notice to the Administrative Agent, 
terminate the unused portions of the Term A Commitments, the Term B Commitments, the Letter of 
Credit Sublimit, or the unused Revolving Credit Commitments, or from time to time permanently reduce 
the unused portions of the Term A Commitments, the Term B Commitments, the Letter of Credit 
Sublimit, or the unused Revolving Credit Commitments; provided, that (i) any such notice shall be 
received by the Administrative Agent five (5) Business Days prior to the date of termination or reduction, 
(ii) any such partial reduction shall be in an aggregate amount of $2,000,000 or any whole multiple of 
$500,000 in excess thereof and (iii) the Borrower shall not terminate or reduce (A) the Revolving Credit 
Facility if, after giving effect thereto and to any concurrent prepayments hereunder, the Total Revolving 
Credit Outstandings would exceed the Revolving Credit Facility, (B) the Letter of Credit Sublimit if, after 
giving effect thereto, the Outstanding Amount of L/C Obligations not fully Cash Collateralized hereunder 
would exceed the Letter of Credit Sublimit, or (C) the Swing Line Sublimit if, after giving effect thereto 
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and to any concurrent prepayments hereunder, the Outstanding Amount of Swing Line Loans would 
exceed the Swing Line Sublimit. 

(b) Mandatory.  (i)  The aggregate Term A Commitments shall be automatically and 
permanently reduced to zero on the date of the Term A Borrowing. 

(ii) The aggregate Term B Commitments shall be automatically and permanently 
reduced to zero on the date of the Term B Borrowing. 

(iii) Upon the incurrence by the Borrower or any of its Restricted Subsidiaries of any 
Specified Refinancing Debt constituting revolving credit facilities, the Revolving Credit 
Commitments shall be automatically permanently reduced by an amount equal to 100% of the 
aggregate principal amount of such revolving credit facilities. 

(iv) If after giving effect to any reduction or termination of unused Revolving Credit 
Commitments under this Section 2.06, the Letter of Credit Sublimit or the Swing Line Sublimit 
exceeds the amount of the Revolving Credit Facility at such time, the Letter of Credit Sublimit or 
the Swing Line Sublimit, as the case may be, shall be automatically reduced by the amount of 
such excess. 

(c) Application of Commitment Reductions; Payment of Fees.  The Administrative 
Agent will promptly notify the Lenders of any termination or reduction of unused portions of the Term A 
Commitments, the Term B Commitments, the Letter of Credit Sublimit, or the unused Revolving Credit 
Commitment under this Section 2.06.  Upon any reduction of unused Commitments under a Facility, the 
Commitment of each Lender under such Facility shall be reduced by such Lender’s ratable share of the 
amount by which such Facility is reduced (other than the termination of the Commitment of any Lender 
as provided in Section 3.07).  All commitment fees accrued until the effective date of any termination of 
the Aggregate Commitments shall be paid on the effective date of such termination. 

2.07 Repayment of Loans.   

(a) Term A Loans.  The Borrower shall repay to the Administrative Agent for the 
ratable account of the Term A Lenders the aggregate principal amount of all Term A Loans outstanding in 
consecutive quarterly installments as follows (which installments shall, to the extent applicable, be 
reduced as a result of the application of prepayments in accordance with the order of priority set forth in 
Sections 2.05 and 2.06, or be increased as a result of any increase in the amount of Term A Loans 
pursuant to Section 2.15 (such increased amortization payments to be calculated in the same manner (and 
on the same basis) as the schedule set forth below for the Term A Loans made as of the Closing Date)): 

 
Year 

 
Date 

Term A Loan Principal 
Amortization Payment 

 
December 31, 2010 $0 
March 31, 2011 $0 
June 30, 2011 $3,125,000 Y

ea
r 1

 

September 30, 2011 $3,125,000 
December 31, 2011 $3,125,000 
March 31, 2012 $3,125,000 
June 30, 2012 $3,125,000 Y

ea
r 2

 

September 30, 2012 $3,125,000 
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December 31, 2012 $3,125,000 
March 31, 2013 $3,125,000 
June 30, 2013 $12,500,000 Y

ea
r 3

 

September 30, 2013 $12,500,000 
December 31, 2013 $12,500,000 
March 31, 2014 $12,500,000 
June 30, 2014 $12,500,000 Y

ea
r 4

 

September 30, 2014 $12,500,000 
December 31, 2014 $12,500,000 
March 31, 2015 $12,500,000 
June 30, 2015 $12,500,000 Y

ea
r 5

 

September 30, 2015 $12,500,000 
December 31, 2015 $12,500,000  

Maturity Date for Term A Facility $87,500,000 
 

  provided, however, that the final principal repayment installment of the Term A Loans 
shall be repaid on the Maturity Date for the Term A Facility and in any event shall be in an amount equal 
to the aggregate principal amount of all Term A Loans outstanding on such date. 

(b) Term B Loans.  The Borrower shall repay to the Administrative Agent for the 
ratable account of the Term B Lenders the aggregate principal amount of all Term B Loans outstanding in 
consecutive quarterly installments as follows (which installments shall, to the extent applicable, be 
reduced as a result of the application of prepayments in accordance with the order of priority set forth in 
Sections 2.05 and 2.06, or be increased as a result of any increase in the amount of Term B Loans 
pursuant to Section 2.16 (such increased amortization payments to be calculated in the same manner (and 
on the same basis) as the schedule set forth below for the Term B Loans made as of the Closing Date)): 

 
Year 

 
Date 

Term B Loan Principal 
Amortization Payment 

 
December 31, 2010 $0 
March 31, 2011 $3,750,000 
June 30, 2011 $3,750,000 Y

ea
r 1

 

September 30, 2011 $3,750,000 
December 31, 2011 $3,750,000 
March 31, 2012 $3,750,000 
June 30, 2012 $3,750,000 Y

ea
r 2

 

September 30, 2012 $3,750,000 
December 31, 2012 $3,750,000 
March 31, 2013 $3,750,000 
June 30, 2013 $3,750,000 Y

ea
r 3

 

September 30, 2013 $3,750,000 
December 31, 2013 $3,750,000 
March 31, 2014 $3,750,000 
June 30, 2014 $3,750,000 Y

ea
r 4

 

September 30, 2014 $3,750,000 
December 31, 2014 $3,750,000 
March 31, 2015 $3,750,000 Y

ea
r 

5 

June 30, 2015 $3,750,000 
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 September 30, 2015 $3,750,000 
December 31, 2015 $3,750,000 
March 31, 2016 $3,750,000 
June 30, 2016 $3,750,000 Y

ea
r 6

 

September 30, 2016 $3,750,000 
December 31, 2016 $3,750,000 
March 31, 2017 $3,750,000 
June 30, 2017 $3,750,000 Y

ea
r 7

 

Maturity Date for Term B Facility $1,402,500,000 
 

  provided, however, that the final principal repayment installment of the Term B Loans 
shall be repaid on the Maturity Date for the Term B Facility and in any event shall be in an amount equal 
to the aggregate principal amount of all Term B Loans outstanding on such date. 

(c) Revolving Credit Loans.  The Borrower shall repay to the Revolving Credit 
Lenders on the Maturity Date for the Revolving Credit Facility the aggregate principal amount of all 
Revolving Credit Loans outstanding on such date. 

(d) Swing Line Loans.  The Borrower shall repay each Swing Line Loan on the 
earlier to occur of (i) the date five Business Days after such Loan is made and (ii) the Maturity Date for 
the Revolving Credit Facility.  At any time that there shall exist a Defaulting Lender, immediately upon 
the request of the Swing Line Lender, the Borrower shall repay Swing Line Loans in an amount sufficient 
to eliminate any Fronting Exposure in respect of the Swing Line Loans.  

2.08 Interest. 

(a) Subject to the provisions of Section 2.08(b), (i) each Eurodollar Rate Loan under 
a Facility shall bear interest on the outstanding principal amount thereof for each Interest Period at a rate 
per annum equal to the sum of (A) the greater of (x) the Eurodollar Rate for such Interest Period and (y) 
1.75%, plus (B) the Applicable Rate for Eurodollar Rate Loans under such Facility; (ii) each Base Rate 
Loan under a Facility shall bear interest on the outstanding principal amount thereof from the applicable 
borrowing date at a rate per annum equal to the sum of (A) the greater of (x) 2.75% and (y) the Base Rate, 
plus (B) the Applicable Rate for Base Rate Loans under such Facility; and (iii) each Swing Line Loan 
shall bear interest on the outstanding principal amount thereof from the applicable borrowing date at a 
rate per annum equal to the sum of (A) the greater of (x) 2.75% and (y) the Base Rate plus (B) the 
Applicable Rate for Base Rate Loans under the Revolving Credit Facility. 

(b) Upon the occurrence and during the continuation of any Default under Section 
8.01(a), (f) or (g), the Borrower shall pay interest on the principal amount of all overdue Obligations 
hereunder (or, upon the occurrence of any Default under Section 8.01(f) or (g), all Obligations hereunder) 
at a fluctuating interest rate per annum at all times equal to the Default Rate to the fullest extent permitted 
by applicable Laws.  Accrued and unpaid interest on past due amounts (including interest on past due 
interest) shall be due and payable upon demand. 

(c) Interest on each Loan shall be due and payable in arrears on each Interest 
Payment Date applicable thereto and at such other times as may be specified herein.  Interest hereunder 
shall be due and payable in accordance with the terms hereof before and after judgment, and before and 
after the commencement of any proceeding under any Debtor Relief Law. 

2.09 Fees.  In addition to certain fees described in Sections 2.03(h) and (i): 
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(a) Commitment Fee.  The Borrower shall pay to the Administrative Agent for the 
account of each Revolving Credit Lender in accordance with its Pro Rata Share, a commitment 
fee equal to the Applicable Commitment Fee times the actual daily amount by which the 
aggregate Revolving Credit Commitments exceed the sum of (A) the Outstanding Amount of 
Revolving Credit Loans and (B) the Outstanding Amount of L/C Obligations, subject to 
adjustment as provided in Section 2.19.  The commitment fee shall accrue at all times from the 
date hereof until the Maturity Date, including at any time during which one or more of the 
conditions in Article IV is not met, and shall be due and payable quarterly in arrears on the last 
Business Day of each March, June, September and December, commencing with the first such 
date to occur after the Closing Date, and on the Maturity Date for the applicable Facility.   

(b) Other Fees.  (i)  The Borrower shall pay to the Arrangers and the 
Administrative Agent for their own respective accounts fees in the amounts and at the times 
specified in the Fee Letter.  

(ii) The Borrower shall pay to the Lenders such fees as shall have been 
separately agreed upon in writing in the amounts and at the times so specified.   

2.10 Computation of Interest and Fees; Retroactive Adjustments of Applicable Rate.   

(a) All computations of interest for Base Rate Loans (except for Base Rate 
computations in respect of clauses (a) and (c) of the definition thereof) shall be made on the 
basis of a year of three hundred and sixty-five (365) or three hundred and sixty-six (366) days, 
as the case may be, and actual days elapsed.  All other computations of fees and interest shall 
be made on the basis of a three hundred and sixty (360) day year and actual days elapsed 
(which results in more fees or interest, as applicable, being paid than if computed on the basis 
of a three hundred and sixty-five (365) day year).  Interest shall accrue on each Loan for the 
day on which the Loan is made, and shall not accrue on a Loan, or any portion thereof, for the 
day on which the Loan or such portion is paid, provided, that any Loan that is repaid on the 
same day on which it is made shall, subject to Section 2.12(a), bear interest for one (1) day.  
Each determination by the Administrative Agent of an interest rate or fee hereunder shall be 
conclusive and binding for all purposes, absent manifest error. 

(b) If, as a result of any restatement of or other adjustment to the financial 
statements of the Borrower or for any other reason, the Borrower or the Lenders determine that 
(i) the Total Senior Secured Leverage Ratio as calculated by the Borrower as of any applicable 
date was inaccurate and (ii) a proper calculation of the Total Senior Secured Leverage Ratio 
would have resulted in higher pricing for such period, the Borrower shall be obligated to pay to 
the Administrative Agent for the account of the applicable Lenders or the L/C Issuer, as the 
case may be, promptly on demand by the Administrative Agent (or, after the occurrence of an 
actual or deemed entry of an order for relief with respect to the Borrower under the Bankruptcy 
Code of the United States, automatically and without further action by the Administrative 
Agent, any Lender or the L/C Issuer), an amount equal to the excess of the amount of interest 
and fees that should have been paid for such period over the amount of interest and fees 
actually paid for such period.  This paragraph shall not limit the rights of the Administrative 
Agent, any Lender or the L/C Issuer, as the case may be, under Section 2.03(c)(iii), 2.03(h) or 
(i) or 2.08(b) or under Article VIII.  The Borrower’s obligations under this paragraph shall 
survive the termination of the Aggregate Commitments and acceleration of the Loans pursuant 
to Section 8.02 and the repayment of all other Obligations after an acceleration of the Loans 
pursuant to Sections 8.02.  Any additional interest under this clause (b) shall not be due and 
payable until demand is made for such payment pursuant to clause (ii) above and accordingly, 
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any nonpayment of such interest as result of any such inaccuracy shall not constitute a Default 
(whether retroactively or otherwise), and no such amounts shall be deemed overdue (and no 
amounts shall accrue interest at the Default Rate), at any time prior to the date that is five (5) 
Business Days following such demand. 

2.11 Evidence of Indebtedness. 

(a) The Credit Extensions made by each Lender shall be evidenced by one or more 
accounts or records maintained by such Lender and evidenced by one or more entries in the 
Register maintained by the Administrative Agent, acting solely for purposes of Treasury 
Regulation Section 5f.103-1(c), as a non-fiduciary agent for the Borrower, in each case in the 
ordinary course of business.  The accounts or records maintained by the Administrative Agent 
and each Lender shall be prima facie evidence absent manifest error of the amount of the Credit 
Extensions made by the Lenders to the Borrower and the interest and payments thereon.  Any 
failure to so record or any error in doing so shall not, however, limit the obligation of the 
Borrower hereunder to pay any amount owing with respect to the Obligations.  In the event of 
any conflict between the accounts and records maintained by any Lender and the accounts and 
records of the Administrative Agent in respect of such matters, the accounts and records of the 
Administrative Agent shall control in the absence of manifest error.  Upon the request of any 
Lender made through the Administrative Agent, the Borrower shall execute and deliver to such 
Lender (through the Administrative Agent) a Note payable to the order of such Lender, which 
shall evidence such Lender’s Loans in addition to such accounts or records.  Each Lender may 
attach schedules to its Note and endorse thereon the date, Type (if applicable), amount and 
maturity of its Loans and payments with respect thereto. 

(b) In addition to the accounts and records referred to in Section 2.11(a), each 
Lender and the Administrative Agent shall maintain in accordance with its usual practice 
accounts or records and, in the case of the Administrative Agent, entries in the Register, 
evidencing the purchases and sales by such Lender of participations in Letters of Credit and 
Swing Line Loans.  In the event of any conflict between the accounts and records maintained 
by the Administrative Agent and the accounts and records of any Lender in respect of such 
matters, the accounts and records of the Administrative Agent shall control in the absence of 
manifest error. 

(c) Entries made in good faith by the Administrative Agent in the Register 
pursuant to Sections 2.11(a) and (b), and by each Lender in its account or accounts pursuant to 
Sections 2.11(a) and (b), shall be prima facie evidence of the amount of principal and interest 
due and payable or to become due and payable from the Borrower to, in the case of the 
Register, each Lender and, in the case of such account or accounts, such Lender, under this 
Agreement and the other Loan Documents, absent manifest error; provided, that the failure of 
the Administrative Agent or such Lender to make an entry, or any finding that an entry is 
incorrect, in the Register or such account or accounts shall not limit the obligations of the 
Borrower under this Agreement and the other Loan Documents. 

2.12 Payments Generally; Administrative Agent’s Clawback. 

(a) General.  All payments to be made by the Borrower shall be made without 
condition or deduction for any counterclaim, defense, recoupment or setoff.  Except as 
otherwise expressly provided herein, all payments by the Borrower hereunder shall be made to 
the Administrative Agent, for the account of the respective Lenders to which such payment is 
owed, at the Administrative Agent’s Office in Dollars and in immediately available funds not 

NYDOCS02/909004.17 69 



 

later than 12:00 p.m. on the date specified herein.  The Administrative Agent will promptly 
distribute to each Lender its ratable share in respect of the relevant Facility (or other applicable 
share as provided herein) of such payment in like funds as received by wire transfer to such 
Lender’s Lending Office.  All payments received by the Administrative Agent after 12:00 p.m. 
shall be deemed received on the next succeeding Business Day and any applicable interest or 
fee shall continue to accrue.  If any payment to be made by the Borrower shall come due on a 
day other than a Business Day, payment shall be made on the next following Business Day, and 
such extension of time shall be reflected in computing interest or fees, as the case may be; 
provided, however, that, if such extension would cause payment of interest on or principal of 
Eurodollar Rate Loans to be made in the next succeeding calendar month, such payment shall 
be made on the immediately preceding Business Day. 

(b) (i) Funding by Lenders; Presumption by Administrative Agent.  Unless the 
Administrative Agent shall have received notice from a Lender prior to the proposed date of 
any Borrowing of Eurodollar Rate Loans (or, in the case of any Borrowing of Base Rate Loans, 
prior to 12:00 p.m. on the date of such Borrowing) that such Lender will not make available to 
the Administrative Agent such Lender’s share of such Borrowing, the Administrative Agent 
may assume that such Lender has made such share available on such date in accordance with 
Section 2.02 (or, in the case of a Borrowing of Base Rate Loans, that such Lender has made 
such share available in accordance with and at the time required by Section 2.02) and may, in 
reliance upon such assumption, make available to the Borrower a corresponding amount.  In 
such event, if a Lender has not in fact made its share of the applicable Borrowing available to 
the Administrative Agent, then the applicable Lender and the Borrower severally agree to pay 
to the Administrative Agent forthwith on demand such corresponding amount in immediately 
available funds with interest thereon, for each day from and including the date such amount is 
made available to the Borrower to but excluding the date of payment to the Administrative 
Agent, at (A) in the case of a payment to be made by such Lender, the greater of the Federal 
Funds Rate and a rate reasonably determined by the Administrative Agent in accordance with 
banking industry rules on interbank compensation, plus any reasonable administrative, 
processing or similar fees customarily charged by the Administrative Agent in connection with 
the foregoing, and (B) in the case of a payment to be made by the Borrower, the interest rate 
applicable to Base Rate Loans.  If the Borrower and such Lender shall pay such interest to the 
Administrative Agent for the same or an overlapping period, the Administrative Agent shall 
promptly remit to the Borrower the amount of such interest paid by the Borrower for such 
period.  If such Lender pays its share of the applicable Borrowing to the Administrative Agent, 
then the amount so paid shall constitute such Lender’s Loan included in such Borrowing.  Any 
payment by the Borrower shall be without prejudice to any claim the Borrower may have 
against a Lender that shall have failed to make such payment to the Administrative Agent. 

(ii) Payments by Borrower; Presumptions by Administrative Agent.  Unless 
the Administrative Agent shall have received notice from the Borrower prior to the date 
on which any payment is due to the Administrative Agent for the account of the Lenders 
or an L/C Issuer hereunder that the Borrower will not make such payment, the 
Administrative Agent may assume that the Borrower has made such payment on such 
date in accordance herewith and may, in reliance upon such assumption, distribute to the 
Appropriate Lenders or the applicable L/C Issuer, as the case may be, the amount due.  In 
such event, if the Borrower has not in fact made such payment, then each of the 
Appropriate Lenders or the applicable L/C Issuer, as the case may be, severally agrees to 
repay to the Administrative Agent forthwith on demand the amount so distributed to such 
Lender or such L/C Issuer, in immediately available funds with interest thereon, for each 
day from and including the date such amount is distributed to it to but excluding the date 
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of payment to the Administrative Agent, at the greater of the Federal Funds Rate and a 
rate reasonably determined by the Administrative Agent in accordance with banking 
industry rules on interbank compensation. 

A notice of the Administrative Agent to any Lender or the Borrower with respect to any amount 
owing under this Section 2.12(b) shall be conclusive, absent manifest error. 

(c) Failure to Satisfy Conditions Precedent.  If any Lender makes available to the 
Administrative Agent funds for any Loan to be made by such Lender as provided in the 
foregoing provisions of this Article II, and such funds are not made available to the Borrower 
by the Administrative Agent because the conditions to the applicable Credit Extension set forth 
in Article IV are not satisfied or waived in accordance with the terms hereof, the Administrative 
Agent shall return such funds (in like funds as received from such Lender) to such Lender on 
demand, without interest. 

(d) Obligations of the Lenders Several.  The obligations of the Lenders hereunder 
to make Term A Loans, Term B Loans and Revolving Credit Loans, to fund participations in 
Letters of Credit and Swing Line Loans and to make payments pursuant to Section 9.07 are 
several and not joint.  The failure of any Lender to make any Loan or to fund any such 
participation or to make any payment under Section 9.07 on any date required hereunder shall 
not relieve any other Lender of its corresponding obligation to do so on such date, and no 
Lender shall be responsible for the failure of any other Lender to so make its Loan or, to 
purchase its participation or to make its payment under Section 9.07. 

(e) Funding Source.  Nothing herein shall be deemed to obligate any Lender to 
obtain the funds for any Loan in any particular place or manner or to constitute a representation 
by any Lender that it has obtained or will obtain the funds for any Loan in any particular place 
or manner. 

(f) Insufficient Funds.  If at any time insufficient funds are received by and 
available to the Administrative Agent to pay fully all amounts of principal, L/C Borrowings, 
interest and fees then due hereunder, such funds shall be applied (i) first, toward payment of 
interest and fees then due hereunder, ratably among the parties entitled thereto in accordance 
with the amounts of interest and fees then due to such parties, and (ii) second, toward payment 
of principal and L/C Borrowings then due hereunder, ratably among the parties entitled thereto 
in accordance with the amounts of principal and L/C Borrowings then due to such parties 

(g) Unallocated Funds.  If the Administrative Agent receives funds for application 
to the Obligations of the Loan Parties under or in respect of the Loan Documents under 
circumstances for which the Loan Documents do not specify the manner in which such funds 
are to be applied, the Administrative Agent may, but shall not be obligated to, elect to distribute 
such funds to each of the Lenders in accordance with such Lender’s ratable share of the sum of 
(a) the Outstanding Amount of all Loans outstanding at such time and (b) the Outstanding 
Amount of all L/C Obligations outstanding at such time, in repayment or prepayment of such of 
the outstanding Loans or other Obligations then owing to such Lender. 

2.13 Sharing of Payments.  If, other than as expressly provided elsewhere herein 
(including the application of funds arising from the existence of a Defaulting Lender), any Lender shall 
obtain on account of the Loans made by it, or the participations in L/C Obligations or in Swing Line 
Loans held by it, any payment (whether voluntary, involuntary, through the exercise of any right of setoff, 
or otherwise) in excess of its ratable share (or other share contemplated hereunder) thereof, such Lender 
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shall immediately (a) notify the Administrative Agent of such fact, and (b) purchase from the other 
Lenders such participations in the Loans made by them and/or such subparticipations in the participations 
in L/C Obligations or Swing Line Loans held by them, as the case may be, as shall be necessary to cause 
such purchasing Lender to share the excess payment in respect of such Loans or such participations, as 
the case may be, pro rata with each of them; provided, however, that if all or any portion of such excess 
payment is thereafter recovered from the purchasing Lender under any of the circumstances described in 
Section 10.06 (including pursuant to any settlement entered into by the purchasing Lender in its 
discretion), such purchase shall to that extent be rescinded and each other Lender shall repay to the 
purchasing Lender the purchase price paid therefor, together with an amount equal to such paying 
Lender’s ratable share (according to the proportion of (i) the amount of such paying Lender’s required 
repayment to (ii) the total amount so recovered from the purchasing Lender) of any interest or other 
amount paid or payable by the purchasing Lender in respect of the total amount so recovered, without 
further interest thereon.  The Borrower agrees that any Lender so purchasing a participation from another 
Lender may, to the fullest extent permitted by law, exercise all its rights of payment (including the right 
of setoff, but subject to Section 10.09) with respect to such participation as fully as if such Lender were 
the direct creditor of the Borrower in the amount of such participation.  The Administrative Agent will 
keep records (which shall be conclusive and binding in the absence of manifest error) of participations 
purchased under this Section 2.13 and will in each case notify the Lenders following any such purchases 
or repayments.  Each Lender that purchases a participation pursuant to this Section 2.13 shall from and 
after such purchase have the right to give all notices, requests, demands, directions and other 
communications under this Agreement with respect to the portion of the Obligations purchased to the 
same extent as though the purchasing Lender were the original owner of the Obligations purchased.  For 
the avoidance of doubt, the provisions of this Section shall not be construed to apply to (A) the 
application of Cash Collateral provided for in Section 2.18, (B) the assignments and participations 
(including by means of a Dutch Auction) described in Section 10.07 or (C) the incurrence of any 
Specified Refinancing Debt in accordance with Section 2.20. 

2.14 Increase in Revolving Credit Facility. 

(a) Provided there exists no Default, upon notice to the Administrative Agent (which 
shall promptly notify the Revolving Credit Lenders) specifying in reasonable detail the proposed terms 
thereof, the Borrower may from time to time, request an increase in the Revolving Credit Facility by an 
amount (for all such requests, together with all requests for an increase in the Term A Facility pursuant to 
Section 2.15, all requests for an increase in the Term B Facility pursuant to Section 2.16 and all requests 
for a New Term Facility pursuant to Section 2.17) not exceeding $300,000,000; provided that (i) any such 
request for an increase shall be in a minimum amount of the lesser of (x) $25,000,000 and (y) the entire 
remaining amount of increases available under this Section and (ii) the aggregate amount of all increases 
in the Revolving Credit Facility shall not exceed $100,000,000.  At the time of sending such notice, the 
Borrower (in consultation with the Administrative Agent) shall specify the time period within which each 
Revolving Credit Lender is requested to respond (which shall in no event be less than ten Business Days 
from the date of delivery of such notice to the Revolving Credit Lenders). 

(b) Each Revolving Credit Lender shall notify the Administrative Agent within such 
time period whether or not it agrees to increase its Revolving Credit Commitment and, if so, whether by a 
percentage of the requested increase equal to, greater than, or less than its Pro Rata Share in respect of the 
Revolving Credit Facility.  Any Revolving Credit Lender not responding within such time period shall be 
deemed to have declined to increase its Revolving Credit Commitment. 

(c) The Administrative Agent shall notify the Borrower and each Revolving Credit 
Lender of the Revolving Credit Lenders’ responses to each request made hereunder.  To achieve the full 
amount of a requested increase, the Borrower may also invite additional Eligible Assignees to become 
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Revolving Credit Lenders pursuant to a joinder agreement in form and substance satisfactory to the 
Administrative Agent. 

(d) If the Revolving Credit Facility is increased in accordance with this Section, the 
Administrative Agent and the Borrower shall determine the effective date (the “Revolving Credit 
Increase Effective Date”) and the final allocation of such increase.  The Administrative Agent shall 
promptly notify the Borrower and the Revolving Credit Lenders of the final allocation of such increase 
and the Revolving Credit Increase Effective Date.  In connection with any increase in the Revolving 
Credit Facility, this Agreement and the other Loan Documents may be amended in a writing (which may 
be executed and delivered by the Borrower and the Administrative Agent) to reflect any technical changes 
necessary to give effect to such increase in accordance with its terms as set forth herein. 

(e) As conditions precedent to such increase, (i) the Borrower shall deliver to the 
Administrative Agent a certificate of the Borrower dated as of the Revolving Credit Increase Effective 
Date signed by a Responsible Officer of the Borrower, certifying and attaching the resolutions adopted by 
the Borrower approving or consenting to such increase, and certifying that the conditions precedent set 
out in the following subclauses (ii) through (iv) have been satisfied, (ii) no Default shall have occurred 
and be continuing or would result from such increase, (iii) after giving effect to such increase, the 
Borrower would be in Pro Forma Compliance with (A) the financial covenants set out in Section 7.11 and 
(B) the Maximum Total Senior Secured Leverage Ratio, in each case for the four-quarter period to which 
the most recent Compliance Certificate received by the Administrative Agent pursuant to Section 6.02(b) 
relates, assuming that the Revolving Facility (after giving effect to such increase) is fully drawn, (iv) the 
all-in yield (whether in the form of interest rate margins, original issue discount, upfront fees, or 
Eurodollar Rate or Base Rate floors (but not arranger fees), assuming, in the case of original issue 
discount and upfront fees, four-year life to maturity) applicable to such increase will be determined by the 
Borrower and the Lenders providing such increase and will not be more than 50 basis points higher than 
the corresponding all-in yield (giving effect to interest rate margins, original issue discount, upfront fees 
and Eurodollar Rate and Base Rate floors) for the existing Revolving Credit Facility, unless the all-in 
yield with respect to the existing Revolving Credit Facility, as the case may be, is increased by an amount 
equal to the difference between the all-in yield with respect to such increase and the corresponding all-in 
yield on the existing Revolving Credit Facility, minus, 50 basis points, and (v) to the extent reasonably 
requested by the Administrative Agent, the Administrative Agent shall have received legal opinions, 
board resolutions, officers’ certificates and/or reaffirmation agreements consistent with those delivered on 
the Closing Date under Section 4.01 with respect to the Borrower and all Material Subsidiary Guarantors 
(other than changes to such legal opinions resulting from a change in law, change in fact or change to 
counsel’s form of opinion reasonably satisfactory to the Administrative Agent and evidencing the 
approval of such increase by the Borrower and each Material Subsidiary Guarantor).  On the Revolving 
Credit Increase Date, the Borrower shall prepay any Revolving Credit Loans, L/C Advances or Swing 
Line Loans (to the extent participated to Revolving Credit Lenders) outstanding on the Revolving Credit 
Increase Effective Date (and pay any additional amounts required pursuant to Section 3.05) to the extent 
necessary to keep the outstanding Revolving Credit Loans, L/C Advances or Swing Line Loans (to the 
extent participated to Revolving Credit Lenders), as the case may be, ratable with any revised Pro Rata 
Share of a Revolving Credit Lender in respect of the Revolving Credit Facility arising from any 
nonratable increase in the Revolving Credit Commitments under this Section. 

2.15 Increase in Term A Facility. 

(a) Provided there exists no Default, upon notice to the Administrative Agent (which 
shall promptly notify the Term A Lenders) specifying in reasonable detail the proposed terms thereof, the 
Borrower may from time to time, request an increase in the Term A Loans by an amount (for all such 
requests, together with all requests for an increase in the Term B Facility pursuant to Section 2.16, all 

NYDOCS02/909004.17 73 



 

requests for an increase in the Revolving Credit Facility pursuant to Section 2.14 and all requests for a 
New Term Facility pursuant to Section 2.17) not exceeding $300,000,000; provided that any such request 
for an increase shall be in a minimum amount of the lesser of (x) $25,000,000 and (y) the entire 
remaining amount of increases available under this Section.  At the time of sending such notice, the 
Borrower (in consultation with the Administrative Agent) shall specify the time period within which each 
Term A Lender is requested to respond (which shall in no event be less than ten Business Days from the 
date of delivery of such notice to the Term A Lenders). 

(b) Each Term A Lender shall notify the Administrative Agent within such time 
period whether or not it agrees to increase its Term A Loans and, if so, whether by an amount equal to, 
greater than, or less than its ratable portion (based on such Term A Lender’s ratable share in respect of the 
Term A Facility) of such requested increase.  Any Term A Lender not responding within such time period 
shall be deemed to have declined to increase its Term A Loans. 

(c) The Administrative Agent shall notify the Borrower and each Term A Lender of 
the Term A Lenders’ responses to each request made hereunder.  To achieve the full amount of a 
requested increase, the Borrower may also invite additional Eligible Assignees to become Term A 
Lenders pursuant to a joinder agreement in form and substance satisfactory to the Administrative Agent. 

(d) If the Term A Loans are increased in accordance with this Section, the 
Administrative Agent and the Borrower shall determine the effective date (the “Term A Increase 
Effective Date”) and the final allocation of such increase.  The Administrative Agent shall promptly 
notify the Borrower and the Term A Lenders of the final allocation of such increase and the Term A 
Increase Effective Date.  As of the Term A Increase Effective Date, the amortization schedule for the 
Term A Loans set forth in Section 2.07(a) shall be amended to increase the then-remaining unpaid 
installments of principal by an aggregate amount equal to the additional Term A Loans being made on 
such date, such aggregate amount to be applied to increase such installments ratably in accordance with 
the amounts in effect immediately prior to the Term A Increase Effective Date.  Such amendment may be 
signed by the Administrative Agent on behalf of the Lenders.  In addition, in connection with any 
increase in the Term A Loans, this Agreement and the other Loan Documents may be amended in a 
writing (which may be executed and delivered by the Borrower and the Administrative Agent) to reflect 
any technical changes necessary to give effect to such increase in accordance with its terms as set forth 
herein (including the addition of such increase in Term A Loans as a “Facility” hereunder and treated in a 
manner consistent with the other Term Loan Facilities, including, without limitation, for purposes of 
prepayments and voting). 

(e) As a condition precedent to such increase, (i) the Borrower shall deliver to the 
Administrative Agent a certificate of the Borrower dated as of the Term A Increase Effective Date signed 
by a Responsible Officer of the Borrower, certifying and attaching the resolutions adopted by the 
Borrower approving or consenting to such increase, and certifying that the conditions precedent set out in 
the following subclauses (ii) through (vi) have been satisfied, (ii) no Default shall have occurred and be 
continuing or would result from such increase, (iii) such increase in the Term A Facility shall have a final 
maturity no earlier than the Maturity Date of the Term A Facility, (iv) the Weighted Average Life to 
Maturity of such increase in the Term A Facility shall be no shorter than that of the Term A Facility, (v) 
after giving effect to such increase, the Borrower would be in Pro Forma Compliance with (A) the 
financial covenants set out in Section 7.11 and (B) the Maximum Total Senior Secured Leverage Ratio, in 
each case for the four-quarter period to which the most recent Compliance Certificate received by the 
Administrative Agent pursuant to Section 6.02(b) relates, (vi) the all-in yield (whether in the form of 
interest rate margins, original issue discount, upfront fees, or Eurodollar Rate or Base Rate floors (but not 
arranger fees), assuming, in the case of original issue discount and upfront fees, four-year life to maturity) 
applicable to such increase will be determined by the Borrower and the Lenders providing such increase 
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and will not be more than 50 basis points higher than the corresponding all-in yield (giving effect to 
interest rate margins, original issue discount, upfront fees and Eurodollar Rate and Base Rate floors) for 
the existing Term A Facility, unless the all-in yield with respect to the existing Term A Facility is 
increased by an amount equal to the difference between the all-in yield with respect to such increase and 
the corresponding all-in yield on the existing Term A Facility, minus, 50 basis points, and (vii) to the 
extent reasonably requested by the Administrative Agent, the Administrative Agent shall have received 
legal opinions, board resolutions, officers’ certificates and/or reaffirmation agreements consistent with 
those delivered on the Closing Date under Section 4.01 with respect to the Borrower and all Material 
Subsidiary Guarantors (other than changes to such legal opinions resulting from a change in law, change 
in fact or change to counsel’s form of opinion reasonably satisfactory to the Administrative Agent and 
evidencing the approval of such increase by the Borrower and each Material Subsidiary Guarantor).  The 
additional Term A Loans shall be made by the Term A Lenders participating therein pursuant to the 
procedures set forth in Section 2.02. 

2.16 Increase in Term B Facility. 

(a) Provided there exists no Default, upon notice to the Administrative Agent (which 
shall promptly notify the Term B Lenders) specifying in reasonable detail the proposed terms thereof, the 
Borrower may from time to time, request an increase in the Term B Loans by an amount (for all such 
requests, together with all requests for an increase in the Term A Facility pursuant to Section 2.15, all 
requests for an increase in the Revolving Credit Facility pursuant to Section 2.14 and all requests for a 
New Term Facility pursuant to Section 2.17) not exceeding $300,000,000; provided that any such request 
for an increase shall be in a minimum amount of the lesser of (x) $25,000,000 and (y) the entire 
remaining amount of increases available under this Section.  At the time of sending such notice, the 
Borrower (in consultation with the Administrative Agent) shall specify the time period within which each 
Term B Lender is requested to respond (which shall in no event be less than ten Business Days from the 
date of delivery of such notice to the Term B Lenders). 

(b) Each Term B Lender shall notify the Administrative Agent within such time 
period whether or not it agrees to increase its Term B Loans and, if so, whether by an amount equal to, 
greater than, or less than its ratable portion (based on such Term B Lender’s ratable share in respect of the 
Term B Facility) of such requested increase.  Any Term B Lender not responding within such time period 
shall be deemed to have declined to increase its Term B Loans. 

(c) The Administrative Agent shall notify the Borrower and each Term B Lender of 
the Term B Lenders’ responses to each request made hereunder.  To achieve the full amount of a 
requested increase, the Borrower may also invite additional Eligible Assignees to become Term B 
Lenders pursuant to a joinder agreement in form and substance satisfactory to the Administrative Agent. 

(d) If the Term B Loans are increased in accordance with this Section, the 
Administrative Agent and the Borrower shall determine the effective date (the “Term B Increase 
Effective Date”) and the final allocation of such increase.  The Administrative Agent shall promptly 
notify the Borrower and the Term B Lenders of the final allocation of such increase and the Term B 
Increase Effective Date.  As of the Term B Increase Effective Date, the amortization schedule for the 
Term B Loans set forth in Section 2.07(b) shall be amended to increase the then-remaining unpaid 
installments of principal by an aggregate amount equal to the additional Term B Loans being made on 
such date, such aggregate amount to be applied to increase such installments ratably in accordance with 
the amounts in effect immediately prior to the Term B Increase Effective Date.  Such amendment may be 
signed by the Administrative Agent on behalf of the Lenders.  In addition, in connection with any 
increase in the Term B Loans, this Agreement and the other Loan Documents may be amended in a 
writing (which may be executed and delivered by the Borrower and the Administrative Agent) to reflect 
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any technical changes necessary to give effect to such increase in accordance with its terms as set forth 
herein (including the addition of such increase in Term B Loans as a “Facility” hereunder and treated in a 
manner consistent with the other Term Loan Facilities, including, without limitation, for purposes of 
prepayments and voting). 

(e) As a condition precedent to such increase, (i) the Borrower shall deliver to the 
Administrative Agent a certificate of the Borrower dated as of the Term B Increase Effective Date signed 
by a Responsible Officer of the Borrower, certifying and attaching the resolutions adopted by the 
Borrower approving or consenting to such increase, and certifying that the conditions precedent set out in 
the following subclauses (ii) through (vi) have been satisfied, (ii) no Default shall have occurred and be 
continuing or would result from such increase, (iii) such increase in the Term B Facility shall have a final 
maturity no earlier than the Maturity Date of the Term B Facility, (iv) the Weighted Average Life to 
Maturity of such increase in the Term B Facility shall be no shorter than that of the Term B Facility, (v) 
after giving effect to such increase, the Borrower would be in Pro Forma Compliance with (A) the 
financial covenants set out in Section 7.11 and (B) the Maximum Total Senior Secured Leverage Ratio, in 
each case for the four-quarter period to which the most recent Compliance Certificate received by the 
Administrative Agent pursuant to Section 6.02(b) relates, (vi) the all-in yield (whether in the form of 
interest rate margins, original issue discount, upfront fees, or Eurodollar Rate or Base Rate floors (but not 
arranger fees), assuming, in the case of original issue discount and upfront fees, four-year life to maturity) 
applicable to such increase will be determined by the Borrower and the Lenders providing such increase 
and will not be more than 50 basis points higher than the corresponding all-in yield (giving effect to 
interest rate margins, original issue discount, upfront fees and Eurodollar Rate and Base Rate floors) for 
the existing Term B Facility, unless the all-in yield with respect to the existing Term B Facility is 
increased by an amount equal to the difference between the all-in yield with respect to such increase and 
the corresponding all-in yield on the existing Term B Facility, minus, 50 basis points, and (vii) to the 
extent reasonably requested by the Administrative Agent, the Administrative Agent shall have received 
legal opinions, resolutions, officers’ certificates and/or reaffirmation agreements consistent with those 
delivered on the Closing Date under Section 4.01 with respect to the Borrower and all Material Subsidiary 
Guarantors (other than changes to such legal opinions resulting from a change in law, change in fact or 
change to counsel’s form of opinion reasonably satisfactory to the Administrative Agent and evidencing 
the approval of such increase by the Borrower and each Material Subsidiary Guarantor).  The additional 
Term B Loans shall be made by the Term B Lenders participating therein pursuant to the procedures set 
forth in Section 2.02. 

2.17 New Term Facility. 

(a) Provided there exists no Default, upon notice to the Administrative Agent, the 
Borrower may from time to time, request to add one or more new term loan facilities to the Facilities 
(each a “New Term Facility”; and any advance made by a Lender thereunder, a “New Term Loan”) in an 
amount (for all such requests, together with all requests for an increase in the Revolving Credit Facility 
pursuant to Section 2.14, all requests for an increase in the Term A Facility pursuant to Section 2.15 and 
all requests for an increase in the Term B Facility pursuant to Section 2.16) not exceeding $300,000,000; 
provided that any such request for New Term Facilities shall be in a minimum amount of the lesser of (x) 
$25,000,000 and (y) the entire amount available under this Section for New Term Facilities. 

(b) The Borrower shall make any request for any New Term Facility pursuant to a 
written notice to the Administrative Agent specifying in reasonable detail the proposed terms thereof.  
Any proposed New Term Facility shall first be requested on a ratable basis from existing Lenders in 
respect of the Term Loan Facility.  At the time of sending such notice, the Borrower (in consultation with 
the Administrative Agent) shall specify the time period within which each applicable Lender is requested 
to respond (which shall in no event be less than ten Business Days from the date of delivery of such 

NYDOCS02/909004.17 76 



 

notice to such Lenders).  Each applicable Lender shall notify the Administrative Agent within such time 
period whether or not it agrees to participate in such New Term Facility and, if so, whether by an amount 
equal to, greater than, or less than its ratable portion (based on such Lender’s ratable share in respect of 
the Term Loan Facility) of such requested increase.  Any Lender approached to provide all or a portion of 
the New Term Facility may elect or decline, in its sole discretion, to provide loans thereunder.  Any 
Lender not responding within such time period shall be deemed to have declined to participate in 
providing such New Term Facility.  The Administrative Agent shall notify the Borrower and each 
applicable Lender of the Lenders’ responses to each request made hereunder.  To achieve the full amount 
of a requested issuance of New Term Facility, the Borrower may also invite additional Eligible Assignees 
to become Lenders in respect of such New Term Facility pursuant to a joinder agreement in form and 
substance satisfactory to the Administrative Agent. 

(c) The Administrative Agent shall promptly notify the Borrower and the Lenders of 
the amount and effective date (the “New Term Facility Effective Date”) of any New Term Facility.  In 
connection with any New Term Facility, this Agreement and the other Loan Documents shall be amended 
in a writing (which may be executed and delivered by the Borrower and the Administrative Agent) to 
reflect any technical changes necessary to give effect to such New Term Facility in accordance with its 
terms as set forth herein (including the addition of such New Term Facility as a “Facility” hereunder and 
treated in a manner consistent with the other Term Loan Facilities, including, without limitation, for 
purposes of prepayments and voting). 

(d) As a condition precedent to any New Term Facility, (i) the Borrower shall deliver 
to the Administrative Agent a certificate of the Borrower dated as of the New Term Facility Effective 
Date signed by a Responsible Officer of the Borrower, certifying and attaching the resolutions adopted by 
the Borrower approving or consenting to such New Term Loan, and certifying that the conditions 
precedent set out in the following subclauses (ii) through (ix) have been satisfied, (ii) such New Term 
Facility shall rank pari passu in right of payment and security with the other Facilities, (iii) such New 
Term Facility shall have a final maturity no earlier than the Maturity Date of the Term B Facility, (iv) the 
Weighted Average Life to Maturity of such New Term Facility shall be no shorter than that of the Term B 
Facility, (v) the New Term Facility shall share ratably in any prepayments of the Term B Facility pursuant 
to Section 2.05, (vi) no Default shall have occurred and be continuing or would result from such increase, 
(vii) after giving effect to such increase, the Borrower would be in Pro Forma Compliance with (A) the 
financial covenants set out in Section 7.11 and (B) the Maximum Total Senior Secured Leverage Ratio, in 
each case for the four-quarter period to which the most recent Compliance Certificate received by the 
Administrative Agent pursuant to Section 6.02(b) relates, (viii) the all-in yield (whether in the form of 
interest rate margins, original issue discount, upfront fees, or Eurodollar Rate or Base Rate floors (but not 
arranger fees), assuming, in the case of original issue discount and upfront fees, four-year life to maturity) 
applicable to such New Term Facility will be determined by the Borrower and the Lenders providing such 
New Term Facility and will not be more than 50 basis points higher than the corresponding all-in yield 
(giving effect to interest rate margins, original issue discount, upfront fees and Eurodollar Rate and Base 
Rate floors) for the existing Term B Facility, unless (A) the all-in yield with respect to the existing Term 
B Facility is increased by an amount equal to the difference between the all-in yield with respect to such 
New Term Facility and the corresponding all-in yield on the existing Term B Facility, minus, 50 basis 
points and (B) the all-in yield with respect to Term A Facility is increased by an amount equal to the 
amount of any increase in the all-in yield for the Term B Facility pursuant to the foregoing clause (A), 
(ix) except with respect to all-in yield and as set forth in subclauses (iii) and (iv) above with respect to 
final maturity and Weighted Average Life to Maturity, or otherwise as shall be reasonably satisfactory to 
the Administrative Agent, such New Term Facility shall have the same terms and conditions as the Term 
B Facility, and (x) to the extent reasonably requested by the Administrative Agent, the Administrative 
Agent shall have received legal opinions, board resolutions, officers’ certificates and/or reaffirmation 
agreements consistent with those delivered on the Closing Date under Section 4.01 with respect to the 
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Borrower and all Material Subsidiary Guarantors (other than changes to such legal opinions resulting 
from a change in law, change in fact or change to counsel’s form of opinion reasonably satisfactory to the 
Administrative Agent and evidencing the approval of such increase by the Borrower and each Material 
Subsidiary Guarantor). 

2.18 Cash Collateral. 

(a) Upon the request of the Administrative Agent or the L/C Issuer (i) if the L/C 
Issuer has honored any full or partial drawing request under any Letter of Credit and such drawing has 
resulted in an L/C Borrowing, or (ii) if, as of the Letter of Credit Expiration Date, any L/C Obligation for 
any reason remains outstanding, the Borrower shall, in each case, immediately Cash Collateralize the then 
Outstanding Amount of all L/C Obligations.  At any time that there shall exist a Defaulting Lender, 
immediately upon the request of the Administrative Agent, the L/C Issuer or the Swing Line Lender, the 
Borrower shall deliver to the Administrative Agent Cash Collateral in an amount sufficient to cover 101% 
of all Fronting Exposure (after giving effect to Section 2.19(a)(iv) and any Cash Collateral provided by 
the Defaulting Lender). 

(b) All Cash Collateral (other than credit support not constituting funds subject to 
deposit) shall be maintained in blocked, non-interest bearing deposit accounts at the Administrative 
Agent.  The Borrower, and to the extent provided by any Lender, such Lender, hereby grants to (and 
subjects to the control of) the Administrative Agent, for the benefit of the Administrative Agent, the L/C 
Issuer and the Lenders (including the Swing Line Lender), and agrees to maintain, a first priority security 
interest in all such cash, deposit accounts and all balances therein, and all other property so provided as 
collateral pursuant hereto, and in all proceeds of the foregoing, all as security for the obligations to which 
such Cash Collateral may be applied pursuant to Section 2.18(c).  If at any time the Administrative Agent 
determines that Cash Collateral is subject to any right or claim of any Person other than the 
Administrative Agent as herein provided, or that the total amount of such Cash Collateral is less than the 
applicable Fronting Exposure and other obligations secured thereby, the Borrower or the relevant 
Defaulting Lender will, promptly upon demand by the Administrative Agent, pay or provide to the 
Administrative Agent additional Cash Collateral in an amount sufficient to eliminate such deficiency. 

(c) Notwithstanding anything to the contrary contained in this Agreement, Cash 
Collateral provided under any of this Section 2.18 or Sections 2.04, 2.05, 2.06, 2.19 or 8.02 in respect of 
Letters of Credit or Swing Line Loans shall be held and applied to the satisfaction of the specific L/C 
Obligations, Swing Line Loans, obligations to fund participations therein (including, as to Cash Collateral 
provided by a Defaulting Lender, any interest accrued on such obligation) and other obligations for which 
the Cash Collateral was so provided, prior to any other application of such property as may be provided 
for herein.  

(d) Cash Collateral (or the appropriate portion thereof) provided to reduce Fronting 
Exposure or other obligations shall be released promptly following (i) the elimination of the applicable 
Fronting Exposure or other obligations giving rise thereto (including by the termination of Defaulting 
Lender status of the applicable Lender (or, as appropriate, its assignee following compliance with 
Section 10.07(b)(viii))) or (ii) the Administrative Agent’s good faith determination that there exists excess 
Cash Collateral; provided, however, (x) that Cash Collateral furnished by or on behalf of a Loan Party 
shall not be released during the continuance of a Default under Sections 8.01(a), (f) or (g) or an Event of 
Default (and following application as provided in this Section 2.18 may be otherwise applied in 
accordance with Section 8.03), and (y) the Person providing Cash Collateral and the L/C Issuer or Swing 
Line Lender, as applicable, may agree that Cash Collateral shall not be released but instead held to 
support future anticipated Fronting Exposure or other obligations. 
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2.19 Defaulting Lenders.  (a)  Notwithstanding anything to the contrary contained in 
this Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is no 
longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) That Defaulting Lender’s right to approve or disapprove any amendment, waiver 
or consent with respect to this Agreement shall be restricted as set forth in Section 10.01. 

(ii) Any payment of principal, interest, fees or other amounts received by the 
Administrative Agent for the account of that Defaulting Lender (whether voluntary or mandatory, 
at maturity, pursuant to Article VIII or otherwise, and including any amounts made available to 
the Administrative Agent by that Defaulting Lender pursuant to Section 10.09), shall be applied 
at such time or times as may be determined by the Administrative Agent as follows:  first, to the 
payment of any amounts owing by that Defaulting Lender to the Administrative Agent hereunder; 
second, to the payment on a pro rata basis of any amounts owing by that Defaulting Lender to the 
L/C Issuer or Swing Line Lender hereunder; third, if so reasonably determined by the 
Administrative Agent or reasonably requested by the L/C Issuer or Swing Line Lender, to be held 
as Cash Collateral for future funding obligations of that Defaulting Lender of any participation in 
any Swing Line Loan or Letter of Credit; fourth, as the Borrower may request (so long as no 
Default or Event of Default exists), to the funding of any Loan in respect of which that Defaulting 
Lender has failed to fund its portion thereof as required by this Agreement, as determined by the 
Administrative Agent; fifth, if so determined by the Administrative Agent and the Borrower, to be 
held in a non-interest bearing deposit account and released in order to satisfy obligations of that 
Defaulting Lender to fund Loans under this Agreement; sixth, to the payment of any amounts 
owing to the Lenders, the L/C Issuer or Swing Line Lender as a result of any judgment of a court 
of competent jurisdiction obtained by any Lender, the L/C Issuer or Swing Line Lender against 
that Defaulting Lender as a result of that Defaulting Lender’s breach of its obligations under this 
Agreement; seventh, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the Borrower as a result of any judgment of a court of competent jurisdiction 
obtained by the Borrower against that Defaulting Lender as a result of that Defaulting Lender’s 
breach of its obligations under this Agreement; and eighth, to that Defaulting Lender or as 
otherwise directed by a court of competent jurisdiction; provided that if (x) such payment is a 
payment of the principal amount of any Loans or L/C Borrowings in respect of which that 
Defaulting Lender has not fully funded its appropriate share and (y) such Loans or L/C 
Borrowings were made at a time when the conditions set forth in Section 4.02 were satisfied or 
waived, such payment shall be applied solely to pay the Loans of, and L/C Borrowings owed to, 
all non-Defaulting Lenders on a pro rata basis prior to being applied to the payment of any Loans 
of, or L/C Borrowings owed to, that Defaulting Lender.  Any payments, prepayments or other 
amounts paid or payable to a Defaulting Lender that are applied (or held) to pay amounts owed 
by a Defaulting Lender or to post Cash Collateral pursuant to this Section 2.19(a)(ii) shall be 
deemed paid to and redirected by that Defaulting Lender, and each Lender irrevocably consents 
hereto.   

(iii) That Defaulting Lender (x) shall not be entitled to receive any commitment fee 
pursuant to Section 2.09(a) for any period during which that Lender is a Defaulting Lender (and 
the Borrower shall not be required to pay any such fee that otherwise would have been required to 
have been paid to that Defaulting Lender) and (y) shall be limited in its right to receive Letter of 
Credit Fees as provided in Section 2.03(h). 

(iv) During any period in which there is a Defaulting Lender, for purposes of 
computing the amount of the obligation of each non-Defaulting Lender to acquire, refinance or 
fund participations in Letters of Credit or Swing Line Loans pursuant to Sections 2.03 and 2.04, 
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the “Pro Rata Share” of each non-Defaulting Lender shall be computed without giving effect to 
the Commitment of that Defaulting Lender; provided, that: (i) each such reallocation shall be 
given effect only if, at the date the applicable Lender becomes a Defaulting Lender, no Default or 
Event of Default exists; and (ii) the aggregate obligation of each non-Defaulting Lender to 
acquire, refinance or fund participations in Letters of Credit and Swing Line Loans shall not 
exceed the positive difference, if any, of (1) the Commitment of that non-Defaulting Lender 
minus (2) the aggregate Outstanding Amount of the Loans of that Lender.  

(b) If the Borrower, the Administrative Agent, Swing Line Lender and the L/C Issuer 
agree in writing in their sole discretion that a Defaulting Lender should no longer be deemed to be a 
Defaulting Lender, the Administrative Agent will so notify the parties hereto, whereupon as of the 
effective date specified in such notice and subject to any conditions set forth therein (which may include 
arrangements with respect to any Cash Collateral), that Lender will, to the extent applicable, purchase that 
portion of outstanding Loans of the other Lenders or take such other actions as the Administrative Agent 
may reasonably determine to be necessary to cause the Loans and funded and unfunded participations in 
Letters of Credit and Swing Line Loans to be held on a pro rata basis by the Lenders in accordance with 
their ratable shares (without giving effect to Section 2.19(a)(iv)), whereupon that Lender will cease to be 
a Defaulting Lender; provided that no adjustments will be made retroactively with respect to fees accrued 
or payments made by or on behalf of the Borrower while that Lender was a Defaulting Lender; and 
provided, further, that except to the extent otherwise expressly agreed by the affected parties, no change 
hereunder from Defaulting Lender to Lender will constitute a waiver or release of any claim of any party 
hereunder arising from that Lender’s having been a Defaulting Lender. 

2.20 Specified Refinancing Debt.  (a) The Borrower may, from time to time, add one 
or more new term loan facilities and new revolving credit facilities to the Facilities (“Specified 
Refinancing Debt”) pursuant to procedures reasonably specified by the Administrative Agent and 
reasonably acceptable to the Borrower, to refinance (i) all or any portion of the Term Loans then 
outstanding under this Agreement (which for purposes of this Section 2.20 will be deemed to include any 
then outstanding New Term Loans) and (ii) all or any portion of the Revolving Credit Loans (or unused 
Revolving Credit Commitments) under this Agreement, in each case pursuant to a Refinancing 
Amendment; provided that such Specified Refinancing Debt: (i) will rank pari passu in right of payment 
and of security with the other Loans and Commitments hereunder; (ii) will have such pricing and optional 
prepayment terms as may be agreed by the Borrower and the applicable Lenders thereof; (iii) (x) to the 
extent constituting revolving credit facilities, will have a maturity date that is not prior to the maturity 
date of Revolving Credit Loans (or unused Revolving Credit Commitments) being refinanced and (y) to 
the extent constituting term loan facilities, will have a maturity date that is not prior to the maturity date 
of, and will have a Weighted Average Life to Maturity that is not shorter than, the Term Loans being 
refinanced; (iv) subject to clauses (ii) and (iii) above, will have terms and conditions that are substantially 
identical to, or less favorable to the investors providing such Specified Refinancing Debt than, the 
Facilities and Loans being refinanced; and (v) the proceeds of such Specified Refinancing Debt shall be 
applied, substantially concurrently with the incurrence thereof, to the prepayment of outstanding Term 
Loans or permanent reduction of Revolving Credit Commitments being so refinanced, in each case 
pursuant to Section 2.05 and 2.06, as applicable; provided further that the terms and conditions applicable 
to such Specified Refinancing Debt may provide for any additional or different financial or other 
covenants or other provisions that are agreed between the Borrower and the Lenders thereof and 
applicable only during periods after the latest Maturity Date in respect of the Facilities that is in effect on 
the date such Specified Refinancing Debt is issued, incurred or obtained or the date on which all non-
refinanced Obligations are paid in full. 

 
(b) The Borrower shall make any request for Specified Refinancing Debt pursuant to 

a written notice to the Administrative Agent specifying in reasonable detail the proposed terms thereof.  
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Any proposed Specified Refinancing Debt shall first be requested on a ratable basis from existing Lenders 
in respect of the Facility and Loans being refinanced.  At the time of sending such notice, the Borrower 
(in consultation with the Administrative Agent) shall specify the time period within which each applicable 
Lender is requested to respond (which shall in no event be less than ten Business Days from the date of 
delivery of such notice to such Lenders).  Each applicable Lender shall notify the Administrative Agent 
within such time period whether or not it agrees to participate in providing such Specified Refinancing 
Debt and, if so, whether by an amount equal to, greater than, or less than its ratable portion (based on such 
Lender’s ratable share in respect of the applicable Facility) of such requested increase.  Any Lender 
approached to provide all or a portion of any Specified Refinancing Debt may elect or decline, in its sole 
discretion, to provide such Specified Refinancing Debt.  Any Lender not responding within such time 
period shall be deemed to have declined to participate in providing such Specified Refinancing Debt.  The 
Administrative Agent shall notify the Borrower and each applicable Lender of the Lenders’ responses to 
each request made hereunder.  To achieve the full amount of a requested issuance of Specified 
Refinancing Debt, and subject to the approval of the Administrative Agent (which approval shall not be 
unreasonably withheld), the Borrower may also invite additional Eligible Assignees to become Lenders in 
respect of such Specified Refinancing Debt pursuant to a joinder agreement in form and substance 
satisfactory to the Administrative Agent. 

 
(c) The effectiveness of any Refinancing Amendment shall be subject to the 

satisfaction on the date thereof of each of the conditions set forth in Section 4.02 and, to the extent 
reasonably requested by the Administrative Agent, receipt by the Administrative Agent of legal opinions, 
board resolutions, officers’ certificates and/or reaffirmation agreements consistent with those delivered on 
the Closing Date under Section 4.01 (other than changes to such legal opinions resulting from a change in 
law, change in fact or change to counsel’s form of opinion reasonably satisfactory to the Administrative 
Agent).   

 
(d) Each class of Specified Refinancing Debt incurred under this Section 2.20 shall 

be in an aggregate principal amount that is (x) not less than $25,000,000 and (y) an integral multiple of 
$1,000,000 in excess thereof.  Any Refinancing Amendment may provide for the issuance of Letters of 
Credit for the account of the Borrower, or the provision to the Borrower of Swing Line Loans, pursuant to 
any revolving credit commitments established thereby, in each case on terms substantially equivalent to 
the terms applicable to Letters of Credit and Swing Line Loans under the Revolving Credit 
Commitments.   

 
(e) The Administrative Agent shall promptly notify each Lender as to the 

effectiveness of each Refinancing Amendment.  Each of the parties hereto hereby agrees that, upon the 
effectiveness of any Refinancing Amendment, this Agreement shall be deemed amended to the extent 
(but only to the extent) necessary to reflect the existence and terms of the Specified Refinancing Debt 
incurred pursuant thereto (including the addition of such Specified Refinancing Debt as separate 
“Facilities” hereunder and treated in a manner consistent with the Facilities being refinanced, including, 
without limitation, for purposes of prepayments and voting).  Any Refinancing Amendment may, without 
the consent of any Person other than the Borrower, the Administrative Agent and the Lenders providing 
such Specified Refinancing Debt, effect such amendments to this Agreement and the other Loan 
Documents as may be necessary or appropriate, in the reasonable opinion of the Administrative Agent 
and the Borrower, to effect the provisions of this Section.  In addition, if so provided in the relevant 
Refinancing Amendment and with the consent of each L/C Issuer, participations in Letters of Credit 
expiring on or after the Maturity Date in respect of the Revolving Credit Facility shall be reallocated from 
Lenders holding Revolving Credit Commitments to Lenders holding extended revolving commitments in 
accordance with the terms of such Refinancing Amendment; provided, however, that such participation 
interests shall, upon receipt thereof by the relevant Lenders holding Revolving Credit Commitments, be 
deemed to be participation interests in respect of such Revolving Credit Commitments and the terms of 
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such participation interests (including, without limitation, the commission applicable thereto) shall be 
adjusted accordingly. 

 
ARTICLE III 

TAXES, INCREASED COSTS PROTECTION AND ILLEGALITY 

3.01 Taxes. 

(a) Except as provided in this Section 3.01, any and all payments by the Borrower 
and any other Loan Party to or for the account of any Agent or any Lender under any Loan Document 
shall be made free and clear of and without deduction for any and all present or future taxes, duties, 
levies, imposts, deductions, assessments, fees, withholdings or similar charges imposed by any 
Governmental Authority, and all liabilities (including additions to tax, penalties and interest) with respect 
thereto (collectively, “Impositions”), excluding, in the case of each Agent and each Lender or other 
recipient of payment to be made by or on account of a Loan Party under any Loan Document, any 
Impositions (x) imposed on or measured by its overall net income (including any branch profits tax 
imposed by the United States or any similar tax), and franchise (and similar) taxes imposed on it in lieu of 
net income taxes, by the jurisdiction (or any political subdivision thereof) under the Laws of which such 
Agent or such Lender, as the case may be, is organized, in which its principal office is located, in which it 
maintains its Lending Office or in which it is subject to such Imposition by reason of a present or former 
connection between it and such jurisdiction (other than a connection arising solely from such Agent or 
such Lender (or its applicable Lending Office) as the case may be, having executed, delivered or 
performed its obligations under any Loan Document, received a payment under a Loan Document or 
enforced its rights under a Loan Document) and (y) that are any United States Federal withholding taxes 
(including, without limitation, taxes imposed under Section 881 of the Code subject to withholding 
pursuant to Section 1442 of the Code and taxes imposed as a result of such Lender’s failure to comply 
with the requirements of Sections 1471 through 1474 of the Code and any regulations promulgated 
thereunder (“FATCA”) to establish an exemption from withholding thereunder, whether or not in any 
such case withheld from any payment), other than as to any Lender or Agent United States Federal 
withholding taxes imposed on or with respect to any payment under this Agreement or any other Loan 
Document to such Lender or Agent as a result of a U.S. Tax Law Change (all such non-excluded 
Impositions being hereinafter referred to as “Taxes”); provided, however, that, if at the date of the 
Assignment and Assumption pursuant to which a Lender becomes a party to this Agreement, the Lender 
assignor was entitled to payments under this clause (a) in respect of United States withholding tax with 
respect to payments at such date, then, to such extent, the term Taxes shall include (in addition to 
withholding taxes that may be imposed in the future or other amounts otherwise includable in Taxes) 
United States withholding tax, if any, imposed under applicable law with respect to the Lender assignee 
on such date.  Subject to Section 10.15, if any Loan Party shall be required by any Laws to deduct any 
Taxes or Other Taxes from or in respect of any sum payable under any Loan Document to any Agent or 
any Lender, (i) the sum payable shall be increased as necessary so that after making all required 
deductions (including deductions applicable to additional sums payable under this Section 3.01), each of 
such Agent and such Lender receives an amount equal to the sum it would have received had no such 
deductions been made, (ii) the Loan Party shall make such deductions, (iii) the Loan Party shall pay the 
full amount deducted to the relevant taxation authority or other Governmental Authority in accordance 
with applicable Laws, and (iv) within thirty (30) days after the date of such payment, the Loan Party  shall 
furnish to such Agent or Lender (as the case may be) the original or a certified copy of a receipt 
evidencing payment thereof to the extent such a receipt is issued therefor, or other written proof of 
payment thereof that is reasonably satisfactory to the Administrative Agent. 

(b) In addition but without duplication, the Borrower agrees to pay any and all 
present or future stamp, court or documentary taxes and any other excise, property, intangible or 
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mortgage recording taxes, charges or similar levies which arise from any payment made under any Loan 
Document or from the execution, delivery, performance, enforcement or registration of, or otherwise with 
respect to, any Loan Document (hereinafter referred to as “Other Taxes”). 

(c) Subject to Section 10.15 the Borrower agrees to indemnify each Agent and each 
Lender for (i) the full amount of Taxes and Other Taxes (including any Taxes or Other Taxes imposed or 
asserted by any Governmental Authority on amounts payable under this Section 3.01) paid by such Agent 
and such Lender, and (ii) any reasonable expenses arising therefrom or with respect thereto, in each case 
whether or not such Taxes or Other Taxes were correctly or legally imposed or asserted by the relevant 
Governmental Authority other than any amounts described in clause (i) or (ii) arising as a result of the 
gross negligence or willful misconduct of any such Lender; provided such Agent or Lender, as the case 
may be, provides the Borrower with a written statement thereof setting forth in reasonable detail the basis 
and calculation of such amounts.  Payment under this Section 3.01(c) shall be made within 
thirty (30) days after the date such Lender or such Agent makes a written demand therefor. 

(d) Notwithstanding anything herein to the contrary, the Borrower shall not be 
required pursuant to this Section 3.01 to pay any additional amount to, or to indemnify, any Lender or 
Agent, as the case may be, to the extent that such Lender or such Agent becomes subject to Taxes 
subsequent to the Closing Date (or, if later, the date such Lender or Agent becomes a party to this 
Agreement) as a result of a change in the place of organization of such Lender or Agent, a change in the 
Lending Office of such Lender, or a change in the principal office of such Lender or Agent, except to the 
extent that any such change is requested or required by the Borrower or to the extent that such Lender or 
Agent was entitled, at the time of the change in place of organization or the change in Lending Office, to 
receive additional amounts from the Borrower pursuant to Section 3.01(a) and (c) (and provided, that 
nothing in this clause (d) shall be construed as relieving the Borrower from any obligation to make such 
payments or indemnification in the event of a change that is a change in Law). 

(e) If any Lender or Agent determines in its sole discretion that it has received a 
refund in respect of any Taxes or Other Taxes as to which indemnification or additional amounts have 
been paid to it by the Borrower pursuant to this Section 3.01, it shall promptly remit such refund 
(including any interest included in such refund paid by the relevant taxation authority) to the Borrower, 
net of all out-of-pocket expenses of the Lender or Agent, as the case may be; provided, however, that the 
Borrower, upon the request of the Lender or Agent, as the case may be, agrees promptly to return such 
refund (plus any penalties, interest or other charges imposed by the relevant Governmental Authority) to 
such party in the event such party is required to repay such refund to the relevant taxing authority.  Such 
Lender or Agent, as the case may be, shall, at the Borrower’s request, provide the Borrower with a copy 
of any notice of assessment or other evidence of the requirement to repay such refund received from the 
relevant taxing authority (provided, that such Lender or Agent may delete any information therein that 
such Lender or Agent deems confidential).  Nothing herein contained shall interfere with the right of a 
Lender or Agent to arrange its tax affairs in whatever manner it thinks fit nor oblige any Lender or Agent 
to claim any tax refund or to disclose any information relating to its tax affairs or any computations in 
respect thereof or require any Lender or Agent to do anything that would prejudice its ability to benefit 
from any other refunds, credits, reliefs, remissions or repayments to which it may be entitled. 

(f) Each Lender agrees that, upon the occurrence of any event giving rise to the 
operation of Section 3.01(a) or (c) with respect to such Lender it will, if requested by the Borrower, use 
commercially reasonable efforts (subject to such Lender’s overall internal policies of general application 
and legal and regulatory restrictions) to avoid or reduce to the greatest extent possible any 
indemnification or additional amounts being due under this Section 3.01, including to designate another 
Lending Office for any Loan or Letter of Credit affected by such event; provided, that such efforts are 
made on terms that, in the reasonable judgment of such Lender, cause such Lender and its Lending 
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Office(s) to suffer no material economic, legal or regulatory disadvantage, and provided, further, that 
nothing in this Section 3.01(f) shall affect or postpone any of the Obligations of the Borrower or the rights 
of such Lender pursuant to Sections 3.01(a) and (c).  The Borrower hereby agrees to pay all reasonable 
costs and expenses incurred by any Lender as a result of a request by the Borrower under this Section 
3.01(f). 

  (g) Each Foreign Lender hereby undertakes to take such reasonable actions 
(provided not legally prohibited from doing so) as shall be necessary to ensure that payments under this 
Agreement and the other Loan Documents to such Foreign Lender are exempt from application of the 
United States Federal withholding taxes imposed pursuant to FATCA, including the provision to the 
Borrower and the Administrative Agent of all necessary tax forms and certifications.  In connection with 
the foregoing, each Foreign Lender shall make such representations and provide such information in 
regard to the applicability of such exemption as the Borrower and the Administrative Agent reasonably 
shall request. 

3.02 Illegality.  If any Lender reasonably determines that any Law has made it 
unlawful, or that any Governmental Authority has asserted that it is unlawful, for any Lender or its 
applicable Lending Office to make, maintain or fund Loans whose interest is determined by reference to 
the Eurodollar Rate, or to determine or charge interest rates based upon the Eurodollar Rate, or any 
Governmental Authority has imposed material restrictions on the authority of such Lender to purchase or 
sell, or to take deposits of, Dollars in the London interbank market, then, on notice thereof by such Lender 
to the Borrower through the Administrative Agent, (i) any obligation of such Lender to make or continue 
Eurodollar Rate Loans or to convert Base Rate Loans to Eurodollar Rate Loans shall be suspended, and 
(ii) if such notice asserts the illegality of such Lender making or maintaining Base Rate Loans the interest 
rate on which is determined by reference to the Eurodollar Rate component of the Base Rate, the interest 
rate on which Base Rate Loans of such Lender shall, if necessary to avoid such illegality, be determined 
by the Administrative Agent without reference to the Eurodollar Rate component of the Base Rate, in 
each case until such Lender notifies the Administrative Agent and the Borrower that the circumstances 
giving rise to such determination no longer exist.  Upon receipt of such notice, (x) the Borrower shall, 
upon demand from such Lender (with a copy to the Administrative Agent), prepay or, if applicable, 
convert all Eurodollar Rate Loans of such Lender to Base Rate Loans (the interest rate on which Base 
Rate Loans of such Lender shall, if necessary to avoid such illegality, be determined by the 
Administrative Agent without reference to the Eurodollar Rate component of the Base Rate), either on the 
last day of the Interest Period therefor, if such Lender may lawfully continue to maintain such Eurodollar 
Rate Loans to such day, or immediately, if such Lender may not lawfully continue to maintain such 
Eurodollar Rate Loans and (y) if such notice asserts the illegality of such Lender determining or charging 
interest rates based upon the Eurodollar Rate, the Administrative Agent shall during the period of such 
suspension compute the Base Rate applicable to such Lender without reference to the Eurodollar Rate 
component thereof until the Administrative is advised in writing by such Lender that it is no longer illegal  
for such Lender to determine or charge interest rates based upon the Eurodollar Rate.  Upon any such 
prepayment or conversion, the Borrower shall also pay accrued interest on the amount so prepaid or 
converted.  Each Lender agrees to designate a different Lending Office if such designation will avoid the 
need for such notice and will not, in the good faith judgment of such Lender, otherwise be materially 
disadvantageous to such Lender.   

3.03 Inability to Determine Rates.  If the Required Lenders determine that for any 
reason in connection with any request for a Eurodollar Rate Loan or a conversion to or continuation 
thereof that (a) Dollar deposits are not being offered to banks in the London interbank eurodollar market 
for the applicable amount and Interest Period of such Eurodollar Rate Loan, (b) adequate and reasonable 
means do not exist for determining the Eurodollar Rate for any requested Interest Period with respect to a 
proposed Eurodollar Rate Loan or in connection with an existing or proposed Base Rate Loan, or (c) the 
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Eurodollar Rate for any requested Interest Period with respect to a proposed Eurodollar Rate Loan does 
not adequately and fairly reflect the cost to such Lenders of funding such Loan, the Administrative Agent 
will promptly so notify the Borrower and each Lender.  Thereafter, (x) the obligation of the Lenders to 
make or maintain Eurodollar Rate Loans shall be suspended, and (y) in the event of a determination 
described in the preceding sentence with respect to the Eurodollar Rate component of the Base Rate, the 
utilization of the Eurodollar Rate component in determining the Base Rate shall be suspended, in each 
case until the Administrative Agent (upon the instruction of the Required Lenders) revokes such notice.  
Upon receipt of such notice, the Borrower may revoke any pending request for a Borrowing of, 
conversion to or continuation of Eurodollar Rate Loans or, failing that, will be deemed to have converted 
such request into a request for a Borrowing of Base Rate Loans in the amount specified therein. 

3.04 Increased Cost and Reduced Return; Capital Adequacy. 

(a) If any Lender reasonably determines that as a result of the introduction of or any 
change in or in the interpretation of any Law, in each case after the date hereof, or such Lender’s 
compliance therewith, there shall be any increase in the cost to such Lender of agreeing to make or 
making, funding or maintaining any Loan the interest on which is determined by reference to the 
Eurodollar Rate or (as the case may be) issuing or participating in Letters of Credit, or a reduction in the 
amount received or receivable by such Lender in connection with any of the foregoing (excluding for 
purposes of this Section 3.04(a) any such increased costs or reduction in amount resulting from 
(i) changes in the basis of taxation of overall net income (including branch profits), and franchise (and 
similar) taxes imposed in lieu of net income taxes, by the United States or any foreign jurisdiction or any 
political subdivision of either thereof under the Laws of which such Lender is organized or maintains a 
Lending Office, and (ii) reserve requirements reflected in the Eurodollar Rate), then from time to time 
within fifteen (15) days after demand of such Lender setting forth in reasonable detail such increased 
costs (with a copy of such demand to the Administrative Agent given in accordance with Section 3.06), 
the Borrower shall pay to such Lender such additional amounts as will compensate such Lender for such 
increased cost or reduction. 

(b) If any Lender determines that the introduction of any Law regarding capital 
adequacy or any change therein or in the interpretation thereof, in each case after the date hereof, or 
compliance by such Lender (or its Lending Office) therewith, has the effect of reducing the rate of return 
on the capital of such Lender or any corporation controlling such Lender as a consequence of such 
Lender’s obligations hereunder (taking into consideration its policies with respect to capital adequacy and 
such Lender’s desired return on capital), then from time to time within fifteen (15) days after demand of 
such Lender setting forth in reasonable detail the charge and the calculation of such reduced rate of return 
(with a copy of such demand to the Administrative Agent given in accordance with Section 3.06), the 
Borrower shall pay to such Lender such additional amounts as will compensate such Lender for such 
reduction within ten (10) days after receipt of demand therefor. 

(c) The Borrower shall not be required to compensate a Lender pursuant to 
Section 3.04(a) or (b) for any such increased cost or reduction incurred more than one hundred and eighty 
(180) days prior to the date that such Lender demands, or notifies the Borrower of its intention to demand, 
compensation therefor; provided, that, if the circumstance giving rise to such increased cost or reduction 
is retroactive, then such 180-day period referred to above shall be extended to include the period of 
retroactive effect thereof. 

(d) If any Lender requests compensation under this Section 3.04, then such Lender 
will, if requested by the Borrower and at the Borrower’s expense, use commercially reasonable efforts to 
designate another Lending Office for any Loan or Letter of Credit affected by such event; provided that 
such efforts would not, in the judgment of such Lender, be inconsistent with the internal policies of, or 
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otherwise be disadvantageous in any material legal, economic or regulatory respect to such Lender or its 
Lending Office. The provisions of this clause (d) shall not affect or postpone any Obligations of the 
Borrower or rights of such Lender pursuant to Sections 3.04(a), (b) or (c). 

(e) For purposes of this Section 3.04, the Dodd-Frank Wall Street Reform and 
Consumer Protection Act and all requests, rules, regulations, guidelines or directives thereunder or issued 
in connection therewith shall be deemed to have gone into effect after the date hereof, regardless of the 
date enacted, adopted or issued. 

3.05 Funding Losses.  Upon written demand of any Lender (with a copy to the 
Administrative Agent) from time to time, setting forth in reasonable detail the basis for calculating such 
compensation, the Borrower shall promptly compensate such Lender for and hold such Lender harmless 
from any loss, cost or expense incurred by it as a result of: 

(a) any continuation, conversion, payment or prepayment of any Loan other than a 
Base Rate Loan on a day other than the last day of the Interest Period for such Loan (whether 
voluntary, mandatory, automatic, by reason of acceleration, or otherwise);  

(b) any failure by the Borrower (for a reason other than the failure of such Lender 
to make a Loan) to prepay, borrow, continue or convert any Loan other than a Base Rate Loan 
on the date or in the amount notified by the Borrower; or 

(c) any mandatory assignment of such Lender’s Loans (other than Base Rate 
Loans) pursuant to Section 3.07 on a day other than the last day of the Interest Period for such 
Loans; 

including any loss or expense arising from the liquidation or reemployment of funds obtained by it to 
maintain such Loan or from fees payable to terminate the deposits from which such funds were obtained, 
but excluding any such loss for which no reasonable means of calculation exist, as set forth in Section 
3.03. 

For purposes of calculating amounts payable by the Borrower to the Lenders under this 
Section 3.05, each Lender shall be deemed to have funded each Eurodollar Rate Loan made by it at the 
Eurodollar Rate for such Loan by a matching deposit or other borrowing in the London interbank 
eurodollar market for a comparable amount and for a comparable period, whether or not such Eurodollar 
Rate Loan was in fact so funded. 

3.06 Matters Applicable to All Requests for Compensation. 

(a) A certificate of any Agent or any Lender claiming compensation under this 
Article III and setting forth the additional amount or amounts to be paid to it hereunder shall be 
conclusive in the absence of manifest error.  In determining such amount, such Agent or such Lender may 
use any reasonable averaging and attribution methods. 

(b) With respect to any Lender’s claim for compensation under Section 3.02, 3.03 or 
3.04, the Borrower shall not be required to compensate such Lender for any amount incurred more than 
one hundred and eighty (180) days prior to the date that such Lender notifies the Borrower of the event 
that gives rise to such claim; provided, that, if the circumstance giving rise to such claim is retroactive, 
then such 180 day period referred to above shall be extended to include the period of retroactive effect 
thereof.  If any Lender requests compensation by the Borrower under Section 3.04, the Borrower may, by 
notice to such Lender (with a copy to the Administrative Agent), suspend the obligation of such Lender to 
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make or continue from one Interest Period to another Eurodollar Rate Loans, or to convert Base Rate 
Loans into Eurodollar Rate Loans, until the event or condition giving rise to such request ceases to be in 
effect (in which case the provisions of Section 3.06(c) shall be applicable); provided, that such suspension 
shall not affect the right of such Lender to receive the compensation so requested. 

(c) If the obligation of any Lender to make or continue from one Interest Period to 
another any Eurodollar Rate Loan, or to convert Base Rate Loans into Eurodollar Rate Loans shall be 
suspended pursuant to Section 3.06(b) hereof, such Lender’s Eurodollar Rate Loans shall be 
automatically converted into Base Rate Loans on the last day(s) of the then current Interest Period(s) for 
such Eurodollar Rate Loans (or, in the case of an immediate conversion required by Section 3.02, on such 
earlier date as required by Law) and, unless and until such Lender gives notice as provided below that the 
circumstances specified in Section 3.02, 3.03 or 3.04 hereof that gave rise to such conversion no longer 
exist: 

(i) to the extent that such Lender’s Eurodollar Rate Loans have been so converted, 
all payments and prepayments of principal that would otherwise be applied to such Lender’s 
Eurodollar Rate Loans shall be applied instead to its Base Rate Loans; and 

(ii) all Loans that would otherwise be made or continued from one Interest Period to 
another by such Lender as Eurodollar Rate Loans shall be made or continued instead as Base Rate 
Loans, and all Base Rate Loans of such Lender that would otherwise be converted into Eurodollar 
Rate Loans shall remain as Base Rate Loans. 

(d) If any Lender gives notice to the Borrower (with a copy to the Agent) that the 
circumstances specified in Section 3.02, 3.03 or 3.04 hereof that gave rise to the conversion of such 
Lender’s Eurodollar Rate Loans pursuant to this Section 3.06 no longer exist (which such Lender agrees 
to do promptly upon such circumstances ceasing to exist) at a time when Eurodollar Rate Loans made by 
other Lenders are outstanding, such Lender’s Base Rate Loans shall be automatically converted, on the 
first day(s) of the next succeeding Interest Period(s) for such outstanding Eurodollar Rate Loans, to the 
extent necessary so that, after giving effect thereto, all Loans held by the Lenders holding Eurodollar Rate 
Loans and by such Lender are held pro rata (as to principal amounts, interest rate basis, and Interest 
Periods) in accordance with their respective Commitments. 

3.07 Replacement of Lenders under Certain Circumstances. 

(a) If at any time (i) the Borrower becomes obligated to pay additional amounts or 
indemnity payments described in Section 3.01 or 3.04 as a result of any condition described in such 
Sections or any Lender ceases to make Eurodollar Rate Loans as a result of any condition described in 
Section 3.02 or 3.03, (ii) any Lender becomes a Defaulting Lender or (iii) any Lender becomes a “Non-
Consenting Lender” (as defined below in this Section 3.07), then the Borrower may, on ten (10) Business 
Days’ prior written notice to the Administrative Agent and such Lender, either (i) replace such Lender by 
causing such Lender to (and such Lender shall be obligated to) assign pursuant to Section 10.07(b) (with 
the assignment fee to be paid by the Borrower in such instance) all of its rights and obligations under this 
Agreement to one or more Eligible Assignees; provided, that neither the Administrative Agent nor any 
Lender shall have any obligation to the Borrower to find a replacement Lender or other such Person or 
(ii) terminate the Commitment of such Lender or L/C Issuer, as the case may be, and (1) in the case of a 
Lender (other than the L/C Issuer), repay all obligations of the Borrower owing to such Lender relating to 
the Loans and participations held by such Lender as of such termination date and (2) in the case of an L/C 
Issuer, repay all Obligations of the Borrower owing to such L/C Issuer relating to the Loans and 
participations held by the L/C Issuer as of such termination date and cancel or backstop on terms 
satisfactory to such L/C Issuer any Letters of Credit issued by it;  provided that in the case of any such 
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termination of a Non-Consenting Lender such termination shall be sufficient (together with all other 
consenting Lenders) to cause the adoption of the applicable departure, waiver or amendment of the Loan 
Documents. 

(b) Any Lender being replaced pursuant to Section 3.07(a) above shall (i) execute 
and deliver an Assignment and Assumption with respect to such Lender’s Commitment and outstanding 
Loans and participations in L/C Obligations and Swing Line Loans, and (ii) deliver any Notes evidencing 
such Loans to the Borrower or Administrative Agent.  Pursuant to such Assignment and Assumption, (A) 
the assignee Lender shall acquire all or a portion, as the case may be, of the assigning Lender’s 
Commitment and outstanding Loans and participations in L/C Obligations and Swing Line Loans, (B) all 
obligations of the Borrower owing to the assigning Lender relating to the Loans and participations so 
assigned shall be paid in full by the assignee Lender to such assigning Lender concurrently with such 
assignment and assumption and (C) upon such payment and, if so requested by the assignee Lender, 
delivery to the assignee Lender of the appropriate Note or Notes executed by the Borrower, the assignee 
Lender shall become a Lender hereunder and the assigning Lender shall cease to constitute a Lender 
hereunder with respect to such assigned Loans, Commitments and participations, except with respect to 
indemnification provisions under this Agreement, which shall survive as to such assigning Lender. In 
connection with any such replacement, if any such Non-Consenting Lender or Defaulting Lender does not 
execute and deliver to the Administrative Agent a duly executed Assignment and Assumption reflecting 
such replacement within five (5) Business Days of the date on which the assignee Lender executes and 
delivers such Assignment and Assumption to such Non-Consenting Lender or Defaulting Lender, then 
such Non-Consenting Lender or Defaulting Lender shall be deemed to have executed and delivered such 
Assignment and Assumption without any action on the part of the Non-Consenting Lender or Defaulting 
Lender.  In connection with the replacement of any Lender pursuant to Section 3.07(a) above, the 
Borrower shall pay to such Lender such amounts as may be required pursuant to Section 3.05. 

(c) Notwithstanding anything to the contrary contained above, (i) any Lender that 
acts as an L/C Issuer may not be replaced hereunder at any time that it has any Letter of Credit 
outstanding hereunder unless arrangements satisfactory to such L/C Issuer (including the furnishing of a 
back-up standby letter of credit in form and substance, and issued by an issuer reasonably satisfactory to 
such L/C Issuer or the depositing of cash collateral into a cash collateral account in amounts and pursuant 
to arrangements reasonably satisfactory to such L/C Issuer) have been made with respect to such 
outstanding Letter of Credit and (ii) the Lender that acts as the Administrative Agent may not be replaced 
hereunder except in accordance with the terms of Section 9.09. 

(d) In the event that (i) the Borrower or the Administrative Agent has requested the 
Lenders to consent to a departure or waiver of any provisions of the Loan Documents or to agree to any 
amendment thereto, (ii) the consent, waiver or amendment in question requires the agreement of all 
affected Lenders in accordance with the terms of Section 10.01 or all the Lenders with respect to a certain 
class of the Loans and (iii) the Required Lenders have agreed to such consent, waiver or amendment, then 
any Lender who does not agree to such consent, waiver or amendment shall be deemed a “Non-
Consenting Lender.” 

3.08 Survival.  All of the Borrower’s obligations under this Article III shall survive 
termination of the Aggregate Commitments and repayment of all other Obligations hereunder and 
resignation of the Administrative Agent. 

ARTICLE IV 
CONDITIONS PRECEDENT TO CREDIT EXTENSIONS 

4.01 Conditions of Initial Credit Extension.  The obligation of each Lender to make its 
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initial Credit Extension hereunder is subject to satisfaction or waiver (in accordance with Section 10.01) 
of the following conditions precedent: 

(a) The Administrative Agent’s receipt of the following, each of which shall be 
originals or facsimiles or .pdf files (followed promptly by originals) unless otherwise specified, 
each properly executed by a Responsible Officer of the signing Loan Party, each dated as of the 
Closing Date (or, in the case of certificates of governmental officials, a recent date before the 
Closing Date) and each in form and substance reasonably satisfactory to the Administrative 
Agent: 

(i) executed counterparts of (A) this Agreement, (B) the Assumption 
Agreement, (C) the Intercompany Subordination Agreement and (D) a Guaranty from 
each Guarantor; 

(ii) a Note executed by the Borrower in favor of each Lender requesting a 
Note; 

(iii) the Security Agreement, duly executed by each Loan Party, together with 
(subject to the last paragraph of this Section 4.01): 

(A) certificates representing the Pledged Interests referred to therein 
accompanied by undated stock powers executed in blank and instruments 
evidencing the Pledged Debt indorsed in blank, 

(B) copies of proper financing statements, filed or duly prepared for 
filing under the Uniform Commercial Code in all jurisdictions that the 
Administrative Agent may deem reasonably necessary in order to perfect and 
protect the Liens created under the Security Agreement, covering the Collateral 
described in the Security Agreement, 

(C) evidence that all other actions, recordings and filings of or with 
respect to the Security Agreement that the Administrative Agent may deem 
reasonably necessary or desirable in order to perfect and protect the Liens created 
thereby shall have been taken, completed or otherwise provided for in a manner 
reasonably satisfactory to the Administrative Agent (including, without 
limitation, receipt of duly executed payoff letters, customary lien searches, UCC-
3 termination statements and satisfactory evidence of insurance); 

(iv) the Intellectual Property Security Agreement, duly executed by each 
Loan Party, together with (subject to the last paragraph of this Section 4.01) evidence that 
all action that the Administrative Agent in its reasonable judgment may deem reasonably 
necessary or desirable in order to perfect and protect the Liens created under the 
Intellectual Property Security Agreement has been taken; 

(v) such customary certificates of resolutions or other action, incumbency 
certificates and/or other certificates of Responsible Officers of each Loan Party as the 
Administrative Agent may require evidencing the identity, authority and capacity of each 
Responsible Officer thereof authorized to act as a Responsible Officer in connection with 
this Agreement and the other Loan Documents to which such Loan Party is a party or is 
to be a party; 
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(vi) such documents and certifications (including, without limitation, 
Organizational Documents and good standing certificates) as the Administrative Agent 
may reasonably require to evidence that each Loan Party is duly organized or formed, 
and that each of the Borrower and the Guarantors is validly existing, in good standing and 
qualified to engage in business in each jurisdiction where its ownership, lease or 
operation of properties or the conduct of its business requires such qualification, except to 
the extent that failure to be so qualified could not reasonably be expected to have a 
Material Adverse Effect; 

(vii) an opinion of Latham & Watkins LLP, counsel to the Loan Parties, 
addressed to each Secured Party, in form and substance reasonably satisfactory to the 
Administrative Agent; 

(viii) opinions of local counsel for the Loan Parties, addressed to each Secured 
Party, in form and substance reasonably satisfactory to the Administrative Agent; and 

(ix) a Committed Loan Notice and/or Letter of Credit Application, as 
applicable, relating to the initial Credit Extension. 

(b) Except as disclosed in any Company Report (as defined in the Merger 
Agreement) filed with the Securities and Exchange Commission prior to July 14, 2010 (excluding 
any risk factor disclosures set forth under the heading “Risk Factors” and any disclosure of risks 
included in any “forward-looking statements” disclaimer or any other forward-looking statements 
of risk that do not contain a reasonable level of detail about the specific risks of which the 
statements warn) or in Section 5.1(f) of the Company Disclosure Letter (or in any other section of 
the Company Disclosure Letter to the extent the relevance of such item is reasonably apparent 
from the face of such disclosure) to the Merger Agreement, since September 30, 2009, there shall 
not have been any changes, events or occurrences, that, individually or in the aggregate, have had 
or are reasonably likely to have, a Company Material Adverse Effect. 

(c) (i) The Administrative Agent shall have received a true and correct copy of the 
Merger Agreement (as certified by a Responsible Officer of the Borrower) and (ii) the Merger 
shall be consummated concurrently with the initial funding of the Facilities in accordance with 
the Merger Agreement, without waiver or amendment thereof or consent thereunder (other than 
any such waiver, amendment or consent that is not materially adverse to the Lenders) unless 
consented to by the Arrangers (it being understood that any change in the purchase price (other 
than any increase funded solely by an increase in the Equity Contribution, and any decrease in the 
purchase price that is less than $250.0 million in the aggregate and is allocated on a pro rata basis 
between the Equity Contribution and the Facilities (allocated among the Facilities as determined 
by the Arrangers), based on their contemplated amounts as of the date of the Merger Agreement, 
shall require consent of the Arrangers).   

(d) (i) The Acquisition Representations shall be true and correct, and the Specified 
Representations shall be true and correct in all material respects; (ii) the Borrower shall have 
received the Equity Contribution; (iii) the Refinancing shall have been, or shall concurrently be, 
consummated; (iv) Merger Sub or the Company shall have issued and sold the Senior Notes in a 
Rule 144A or other private placement on the Closing Date yielding at least $650 million in gross 
cash proceeds on the Closing Date and (v) the Administrative Agent shall have received a 
certificate from the chief executive officer, president or chief financial officer of the Borrower, in 
form and substance reasonably satisfactory to the Administrative Agent, certifying as to the 
matters set forth in this Section 4.01(d). 
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(e) The Administrative Agent shall have received a solvency certificate from the 
chief financial officer of Holdings (after giving effect to the Transaction) substantially in the form 
attached hereto as Exhibit I, together with supporting financial statements and calculations to the 
extent reasonably requested by the Arrangers. 

(f) Holdings, the Borrower and each of the Guarantors shall have provided the 
documentation and other information reasonably requested in writing at least seven (7) days prior 
to the Closing Date by the Lenders in connection with applicable “know your customer” and anti-
money-laundering rules and regulations, including, without limitation, the PATRIOT Act, in each 
case at least two (2) days prior to the Closing Date. 

(g) All costs, fees, expenses (including without limitation legal fees and expenses, 
title premiums, survey charges and recording taxes and fees) and other compensation 
contemplated by the Commitment Letter and the Fee Letter payable to the Arrangers, the Agents 
or the Lenders shall have been paid to the extent due (and, in the case of expenses, invoiced in 
reasonable detail).   

(h) All actions necessary to establish that the Administrative Agent will have a 
perfected first priority security interest (subject to Liens permitted under Section 7.01) in the 
Collateral shall have been taken, in each case, to the extent such Collateral (including the creation 
or perfection of any security interest) is required to be provided on the Closing Date pursuant to 
the last paragraph of this Section 4.1. 

Without limiting the generality of the provisions of Section 9.03, for purposes of determining compliance 
with the conditions specified in this Section 4.01, each Lender that has signed this Agreement shall be 
deemed to have consented to, approved or accepted or to be satisfied with, each document or other matter 
required thereunder to be consented to or approved by or acceptable or satisfactory to a Lender unless the 
Administrative Agent shall have received notice from such Lender prior to the proposed Closing Date 
specifying its objection thereto. 

Notwithstanding anything herein to the contrary, it is understood that, other than with respect to any 
Collateral upon which a Lien may be perfected by the filing of a short-form security agreement with the 
United States Patent and Trademark Office or the United States Copyright Office, to the extent any 
Collateral is not provided on the Closing Date after the Borrower’s use of commercially reasonable 
efforts to do so, the perfection of a Lien on such Collateral shall not constitute a condition precedent to 
the availability of the Facilities on the Closing Date but shall be required to be delivered after the Closing 
Date in accordance with Sections 6.14 and 6.17; provided that (a) with respect to perfection of security 
interests in UCC Filing Collateral, the Borrower shall have delivered all applicable UCC financing 
statements to the Administrative Agent or shall have authorized (or shall have caused the applicable 
Guarantor to authorize) the Administrative Agent to file all applicable UCC financing statements and (b) 
the Borrower shall have delivered all Stock Certificates to the Administrative Agent.  For purposes of this 
paragraph, “UCC Filing Collateral” means collateral for which a security interest can be perfected by 
filing a UCC financing statement.  “Stock Certificates” means Collateral consisting of stock certificates 
representing capital stock of the Company and its Domestic Subsidiaries that are Restricted Subsidiaries 
for which (i) a security interest can be perfected by delivering such stock certificates and (ii) a security 
interest is required to be perfected in accordance with the provisions of the Security Agreement. 

4.02  Conditions to All Credit Extensions.  The obligation of each Lender to honor 
any Request for Credit Extension (other than on the Closing Date, and other than a Committed Loan 
Notice requesting only a conversion of Loans to the other Type, or a continuation of Eurodollar Rate 
Loans) is subject to the following conditions precedent: 
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(a) The representations and warranties of the Borrower and each other Loan Party 
contained in Article V or any other Loan Document shall be true and correct in all material 
respects (and in all respects if any such representation or warranty is already qualified by 
materiality) on and as of the date of such Credit Extension, except to the extent that such 
representations and warranties specifically refer to an earlier date, in which case they shall be 
true and correct in all material respects (and in all respects if any such representation or 
warranty is already qualified by materiality) as of such earlier date, and except that for purposes 
of this Section 4.02, the representations and warranties contained in Section 5.05(a) and 
Sections 5.05(b), (c) and (e) shall be deemed to refer to the most recent statements furnished 
pursuant to Sections 6.01(a), (b) and (c), respectively. 

(b) No Default shall exist, or would result from such proposed Credit Extension or 
from the application of the proceeds therefrom. 

(c) The Administrative Agent and, if applicable, the applicable L/C Issuer or the 
Swing Line Lender shall have received a Request for Credit Extension in accordance with the 
requirements hereof. 

Each Request for Credit Extension (other than a Committed Loan Notice requesting only a conversion of 
Loans to the other Type or a continuation of Eurodollar Rate Loans) submitted by the Borrower shall be 
deemed to be a representation and warranty that the conditions specified in Sections 4.02(a) and (b) have 
been satisfied (unless waived) on and as of the date of the applicable Credit Extension. 

ARTICLE V 
REPRESENTATIONS AND WARRANTIES 

Each of Holdings and the Borrower represents and warrants to the Agents and the 
Lenders (after giving effect to the Transactions) that: 

5.01 Existence, Qualification and Power; Compliance with Laws.  Each Loan Party 
and each of its Restricted Subsidiaries (a) is a Person duly organized or formed, validly existing and in 
good standing under the Laws of the jurisdiction of its incorporation or organization, (b) has all requisite 
power and authority to (i) own or lease its assets and carry on its business and (ii) execute, deliver and 
perform its obligations under the Loan Documents to which it is a party, (c) is duly qualified and in good 
standing under the Laws of each jurisdiction where its ownership, lease or operation of properties or the 
conduct of its business requires such qualification, (d) is in compliance with all Laws and (e) has all 
requisite governmental licenses, authorizations, consents and approvals to operate its business as currently 
conducted; except in each case referred to in clause (a) (other than with respect to the  Borrower), (b)(i) 
(other than with respect to the Borrower), (c), (d) or (e), to the extent that failure to do so could not 
reasonably be expected to have a Material Adverse Effect. 

5.02 Authorization; No Contravention.  The execution, delivery and performance by 
each Loan Party of each Loan Document to which such Person is a party, and the consummation of the 
Transaction, are within such Loan Party’s corporate or other powers, have been duly authorized by all 
necessary corporate or other organizational action, and do not (a) contravene the terms of any of such 
Person’s Organization Documents, (b) conflict with or result in any breach or contravention of, or the 
creation of any Lien under (other than as permitted by Section 7.01), or require any payment (except for 
Indebtedness to be repaid on the Closing Date in connection with the Transaction) to be made under (i) 
any Contractual Obligation to which such Person is a party or affecting such Person or the properties of 
such Person or any of its Restricted Subsidiaries or (ii) any material order, injunction, writ or decree of 
any Governmental Authority or any arbitral award to which such Person or its property is subject; or 
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(c) violate any material Law; in each case, except with respect to any violation, breach or contravention or 
payment (but not creation of Liens) referred to in clause (b)(ii), to the extent that such violation, conflict, 
breach, contravention or payment could not reasonably be expected to have a Material Adverse Effect. 

5.03 Governmental Authorization; Other Consents.  No material approval, consent, 
exemption, authorization, or other action by, or notice to, or filing with, any Governmental Authority or 
any other Person is necessary or required in connection with (a) the execution, delivery or performance 
by, or enforcement against, any Loan Party of this Agreement or any other Loan Document, or for the 
consummation of the Transaction, (b) the grant by any Loan Party of the Liens granted by it pursuant to 
the Collateral Documents or (c) the perfection or maintenance of the Liens created under the Collateral 
Documents (including the priority thereof), except for (x) filings and registrations necessary to perfect the 
Liens on the Collateral granted by the Loans Parties or any Restricted Subsidiary in favor of the Secured 
Parties consisting of UCC financing statements, filings in the United States Patent and Trademark Office 
and the United States Copyright Office and Mortgages, (y) the approvals, consents, exemptions, 
authorizations, actions, notices and filings which have been duly obtained, taken, given or made and are 
in full force and effect and (z) those approvals, consents, exemptions, authorizations or other actions, 
notices or filings, the failure of which to obtain or make could not reasonably be expected to have a 
Material Adverse Effect.  

5.04 Binding Effect.  This Agreement and each other Loan Document has been duly 
executed and delivered by each Loan Party that is party thereto.  This Agreement and each other Loan 
Document constitutes, a legal, valid and binding obligation of such Loan Party, enforceable against each 
Loan Party that is party thereto in accordance with its terms, except as such enforceability may be limited 
by bankruptcy insolvency, reorganization, receivership, moratorium or other laws affecting creditors’ 
rights generally and by general principles of equity. 

5.05 Financial Statements; No Material Adverse Effect. 

(a) The Audited Financial Statements fairly present in all material respects the 
financial condition of the Company (with respect to the 2009 Audited Financial Statements) or the 
Borrower, as applicable, and its consolidated Restricted Subsidiaries as of the date thereof and their 
results of operations for the period covered thereby in accordance with GAAP consistently applied 
throughout the period covered thereby, except as otherwise expressly noted therein. 

(b) The unaudited consolidated financial statements of the Borrower and its 
consolidated Restricted Subsidiaries most recently delivered pursuant to Section 6.01(b), and the related 
consolidated statements of income or operations, shareholders’ equity and cash flows for such fiscal 
quarters and pro forma periods (i) were prepared in accordance with GAAP consistently applied 
throughout the period covered thereby, except as otherwise expressly noted therein, and (ii) fairly present 
in all material respects the financial condition of the Borrower and its Restricted Subsidiaries as of the 
date thereof and their results of operations for the period covered thereby, subject to the absence of 
footnotes and to normal year-end audit adjustments. 

(c) After giving effect to the Refinancing, as of the Closing Date, Holdings does not 
have any material Indebtedness or other liabilities, direct or contingent, other than in connection with the 
Transaction. 

(d) Since the date of the Audited Financial Statements, there has been no event or 
circumstance, either individually or in the aggregate, that has had or could reasonably be expected to have 
a Material Adverse Effect.  
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(e) The consolidated forecasted balance sheets, statements of income and statements 
of cash flows of the Borrower and its Restricted Subsidiaries delivered to the Lenders pursuant to 
Section 6.01(c) were prepared in good faith on the basis of the assumptions stated therein, which 
assumptions were reasonable in light of the conditions existing at the time of delivery of such forecasts; it 
being understood that actual results may vary from such forecasts and that such variations may be 
material. 

5.06 Litigation.  There are no actions, suits, proceedings, claims or disputes pending 
or, to the knowledge of the Borrower, threatened in writing or contemplated, at law, in equity, in 
arbitration or before any Governmental Authority, by or against Holdings, the Borrower or any of its 
Restricted Subsidiaries or against any of their properties or revenues that either individually or in the 
aggregate, could reasonably be expected to have a Material Adverse Effect. 

5.07 No Default.  No Default has occurred and is continuing or would result from any 
Borrowing or Credit Extension under this Agreement or from the application of the proceeds therefrom. 

5.08 Ownership of Property; Liens. 

(a) Each Loan Party and each of its Restricted Subsidiaries has good record and 
indefeasible title in fee simple to, or valid leasehold interests in, all real property necessary in the ordinary 
conduct of its business, free and clear of all Liens except for minor defects in title that do not materially 
interfere with its ability to conduct its business or to utilize such assets for their intended purposes and 
Liens permitted by Section 7.01, except where the failure to have such title could not reasonably be 
expected to have, individually or in the aggregate, a material adverse effect on the use or operation of any 
Material Real Property or any real property necessary for the ordinary conduct of each Loan Party’s 
business. 

(b) Set forth on Schedule 5.08(b) hereto is a complete and accurate list of all material 
real property owned by any Loan Party, as of the Closing Date, showing as of the date hereof the street 
address (to the extent available), county or other relevant jurisdiction, state and record owner; and as of 
the Closing Date, no Loan Party owns any Material Real Property except as listed on Schedule 5.08(b). 

(c) Set forth on Schedule 5.08(c) hereto is a complete and accurate list of all or 
substantially all leases of real property under which any Loan Party or any of its Restricted Subsidiaries is 
the lessee as of the Closing Date, showing as of the date hereof the street address (to the extent available), 
county or other relevant jurisdiction, state, lessor and lessee. 

(d) Except as set forth in Schedule 5.08(b), Schedules 5.08(c) and 5.08(d), as of the 
Closing Date there are no other locations where any material tangible personal property of any of the 
Loan Parties is or may be located (other than vehicles and assets temporarily in transit or sent for repair). 

5.09 Environmental Compliance. 

Except as disclosed in Schedule 5.09: 

(a) There are no claims against Holdings, the Borrower or any of its Restricted 
Subsidiaries alleging potential liability or responsibility for violation of any Environmental Law on their 
respective businesses, operations and properties that could, individually or in the aggregate, reasonably be 
expected to have a Material Adverse Effect. 

(b) Except as could not reasonably be expected to have a Material Adverse Effect, 
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(i) none of the properties currently or formerly owned or operated by any Loan Party or any of its 
Restricted Subsidiaries is listed or, to the knowledge of the Borrower, proposed for listing on the NPL or 
on the CERCLIS or any analogous foreign, state or local list or is adjacent to any such property; (ii) there 
are no and, to the knowledge of the Borrower, never have been any underground or aboveground storage 
tanks or any surface impoundments, septic tanks, pits, sumps or lagoons in which Hazardous Materials 
are being or have been treated, stored or disposed on any property currently owned or operated by any 
Loan Party or any of its Restricted Subsidiaries or, to its knowledge, on any property formerly owned or 
operated by any Loan Party or any of its Restricted Subsidiaries; (iii) there is no asbestos or asbestos-
containing material on any property currently owned or operated by any Loan Party or any of its 
Restricted Subsidiaries requiring investigation, remediation, mitigation, removal, or assessment, or other 
response, remedial or corrective action, pursuant to Environmental Law; and (iv) Hazardous Materials 
have not been released, discharged or disposed of on any property currently or, to the knowledge of the 
Borrower, formerly owned or operated by any Loan Party or any of its Restricted Subsidiaries except for 
such releases, discharges or disposal that were in compliance with Environmental Laws. 

(c) The Properties do not contain any Hazardous Materials in amounts or 
concentrations which (i) constitute a violation of, (ii) require remedial action under, or (iii) could be 
reasonably expected to give rise to liability under, Environmental Laws, which violations, remedial 
actions and liabilities, in the aggregate, could reasonably be expected to result in a Material Adverse 
Effect. 

(d) Neither Holdings, the Borrower nor any of its Restricted Subsidiaries is 
undertaking, and has not completed, either individually or together with other potentially responsible 
parties, any investigation, remediation, mitigation, removal, assessment or remedial, response or 
corrective action relating to any actual or threatened release, discharge or disposal of Hazardous Materials 
at any site, location or operation, either voluntarily or pursuant to the order of any Governmental 
Authority or the requirements of any Environmental Law except for such investigation or assessment or 
remedial or response action that, in the aggregate, could not reasonably be expected to result in a Material 
Adverse Effect.  

(e) All Hazardous Materials generated, used, treated, handled or stored at, or 
transported to or from, any property currently or, to the knowledge of the Borrower, formerly owned or 
operated by any Loan Party or any of its Restricted Subsidiaries have been disposed of in a manner not 
reasonably expected to result in liability to any Loan Party or any of its Restricted Subsidiaries that could 
reasonably be expected to result in a Material Adverse Effect. 

5.10 Taxes.  Holdings, the Borrower and its Restricted Subsidiaries have filed all 
Federal, state, local, foreign and other tax returns and reports required to be filed, and have paid all 
Federal, state, local, foreign and other taxes, assessments, fees and other governmental charges levied or 
imposed upon them or their properties, income or assets otherwise due and payable, except those (a) 
which are being contested in good faith by appropriate proceedings diligently conducted and for which 
adequate reserves have been provided in accordance with GAAP or (b) with respect to which the failure 
to make such filing or payment could not individually or in the aggregate reasonably be expected to have 
a Material Adverse Effect. 

5.11 ERISA Compliance. 

(a) Except as would not reasonably be expected, individually or in the aggregate, to 
result in a Material Adverse Effect, (i) each Plan is in compliance with the applicable provisions of 
ERISA, the Code and other Federal or state laws, and (ii) each Plan that is intended to be a qualified plan 
under Section 401(a) of the Code may rely upon an opinion letter for a prototype plan or has received a 
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favorable determination letter from the Internal Revenue Service to the effect that the form of such Plan is 
qualified under Section 401(a) of the Code and the trust related thereto has been determined by the 
Internal Revenue Service to be exempt from federal income tax under Section 501(a) of the Code, or an 
application for such a letter is currently being processed by the Internal Revenue Service, and to the 
knowledge of any Loan Party or ERISA Affiliate, nothing has occurred that would prevent, or cause the 
loss of, such tax-qualified status. 

(b) There are no pending or, to the knowledge of any Loan Party or ERISA Affiliate, 
threatened claims, actions or lawsuits, or action by any Governmental Authority, with respect to any Plan 
that could be reasonably be expected to have a Material Adverse Effect.  There has been no “prohibited 
transaction” within the meaning of Section 4975 of the Code or Section 406 or 407 of ERISA and not 
otherwise exempt under Section 408 of ERISA) with respect to any Plan that has resulted or could 
reasonably be expected to result in a Material Adverse Effect. 

(c) (i) No ERISA Event has occurred and neither any Loan Party nor any ERISA 
Affiliate is aware of any fact, event or circumstance that could reasonably be expected to constitute or 
result in an ERISA Event with respect to any Pension Plan; (ii) each Loan Party and each ERISA Affiliate 
has met all applicable requirements under the Pension Funding Rules in respect of each Pension Plan, and 
no waiver of the minimum funding standards under the Pension Funding Rules has been applied for or 
obtained; (iii) as of the most recent valuation date for any Pension Plan (other than a Multiemployer 
Plan), the present value of all accrued benefits under such Pension Plan (based on the actuarial 
assumptions used to fund such Pension Plan) did not exceed the value of the assets of such Pension Plan 
allocable to such accrued benefits; (iv) neither any Loan Party nor any ERISA Affiliate knows of any 
facts or circumstances that could reasonably be expected to cause the funding target attainment 
percentage (as defined in Section 430(d)(2) of the Code) for any Pension Plan to drop below 80% as of 
the most recent valuation date; (iv) neither any Loan Party nor any ERISA Affiliate has incurred any 
liability to the PBGC other than for the payment of premiums, and there are no premium payments which 
have become due that are unpaid; (v) neither any Loan Party nor any ERISA Affiliate has engaged in a 
transaction that could be subject to Sections 4069 or 4212(c) of ERISA and (vi) no Pension Plan has been 
terminated by the plan administrator thereof nor by the PBGC and no event or circumstance has occurred 
or exists that could reasonably be expected to cause the PBGC to institute proceedings under Title IV of 
ERISA to terminate any Pension Plan, except with respect to each of the foregoing clauses of this 
Section 5.11(c), as could not reasonably be expected, individually or in the aggregate, to result in a 
Material Adverse Effect. 

5.12 Subsidiaries; Equity Interests.  As of the Closing Date, each Loan Party has no 
Restricted Subsidiaries other than those specifically disclosed in Schedule 5.12, and all of the outstanding 
Equity Interests in such Subsidiaries that are owned by a Loan Party have been validly issued, are fully 
paid and non-assessable (to the extent such concepts are applicable in the relevant jurisdiction) and are 
owned free and clear of all Liens except (i) those created under the Collateral Documents and (ii) any 
nonconsensual Lien that is permitted under Section 7.01. 

5.13 Margin Regulations; Investment Company Act. 

(a) The Borrower is not engaged and will not engage, principally or as one of its 
important activities, in the business of purchasing or carrying margin stock (within the meaning of 
Regulation U issued by the FRB), or extending credit for the purpose of purchasing or carrying margin 
stock and no proceeds of any Borrowings or drawings under any Letter of Credit will be used to purchase 
or carry any margin stock or to extend credit to others for the purpose of purchasing or carrying any 
margin stock. 
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(b) None of the Borrower, any Person Controlling the Borrower, or any Restricted 
Subsidiary is or is required to be registered as an “investment company” under the Investment Company 
Act of 1940. 

5.14 Disclosure.  No report, financial statement, certificate or other written 
information furnished by or on behalf of any Loan Party (other than projected financial information, pro 
forma financial information and information of a general economic or industry nature) to any Agent or 
any Lender in connection with the transactions contemplated hereby and the negotiation of this 
Agreement or delivered hereunder or any other Loan Document (as modified or supplemented by other 
information so furnished), when taken as a whole, contains any material misstatement of fact or omits to 
state any material fact necessary to make the statements therein (when taken as a whole), in the light of 
the circumstances under which they were made, not materially misleading; provided, that, with respect to 
projected and pro forma financial information, the Borrower represents only that such information was 
prepared in good faith based upon assumptions believed to be reasonable at the time of preparation and 
delivery; it being understood that such projections may vary from actual results and that such variances 
may be material. 

5.15 Compliance with Laws.  Each Loan Party and its Restricted Subsidiaries is in 
compliance in all material respects with the requirements of all Laws and all orders, writs, injunctions and 
decrees applicable to it or to its properties, except in such instances in which (a) such requirement of Law 
or order, writ, injunction or decree is being contested in good faith by appropriate proceedings diligently 
conducted or (b) the failure to comply therewith, either individually or in the aggregate, could not 
reasonably be expected to have a Material Adverse Effect.   

5.16 Intellectual Property; Licenses, Etc.  Each Loan Party and its Restricted 
Subsidiaries own, license or possess the right to use, all of the trademarks, service marks, trade names, 
copyrights, patents, franchises, licenses and other intellectual property rights (collectively, “IP Rights”) 
that are necessary for the operation of their respective businesses, as currently conducted, and such IP 
Rights do not conflict with the rights of any other Person, except to the extent such failure to own, license 
or possess or such conflicts, either individually or in the aggregate, could not reasonably be expected to 
have a Material Adverse Effect.  Set forth on Schedule 5.16 is a complete and accurate list of all material 
registered or applications to register IP Rights owned or exclusively licensed by each Loan Party and its 
Restricted Subsidiaries as of the Closing Date.  The conduct of the business of any Loan Party or any 
Restricted Subsidiary as currently conducted or as contemplated to be conducted does not infringe upon 
or violate any rights held by any other Person except for such infringements, and violations which, 
individually or in the aggregate, could not reasonably be expected to have a Material Adverse Effect.  No 
claim or litigation regarding any of the foregoing is pending or, to the knowledge of the Borrower, 
threatened in writing, which, either individually or in the aggregate, could reasonably be expected to have 
a Material Adverse Effect. 

5.17 Solvency.  The Loan Parties, on a consolidated basis, are Solvent. 

5.18 Status of the Facilities as Senior Indebtedness.  The Obligations under the 
Facilities constitute “senior debt”, “senior indebtedness”, “guarantor senior debt”, “senior secured 
financing”, and “designated senior indebtedness” (or any comparable term) under the documentation for 
all Indebtedness that is subordinated in right of payment to the Obligations (if applicable). 

5.19 Labor Matters.  There are no collective bargaining agreements or Multiemployer 
Plans, other than those listed on Schedule 5.20, covering the employees of Holdings, the Borrower or any 
of its Restricted Subsidiaries as of the Closing Date and, except as could not reasonably be expected to 
result in a Material Adverse Effect, neither the Borrower nor any Restricted Subsidiary has suffered any 
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strikes, walkouts, work stoppages or other labor difficulty within the last five years. 

5.20 Perfection, Etc.  Each Collateral Document delivered pursuant to this Agreement 
will, upon execution and delivery thereof, be effective to create in favor of the Administrative Agent for 
the benefit of the Secured Parties, legal, valid and enforceable Liens on, and security interests in, the 
Collateral described therein to the extent intended to be created thereby and required to be perfected 
therein, and (i) when financing statements and other filings in appropriate form are filed in the offices of 
the Secretary of State of each Loan Party’s jurisdiction of organization or formation and (ii) upon the 
taking of possession or control by the Administrative Agent of such Collateral with respect to which a 
security interest may be perfected only by possession or control (which possession or control shall be 
given to the Administrative Agent to the extent possession or control by the Administrative Agent is 
required by the Security Agreement), the Liens created by the Collateral Documents shall constitute fully 
perfected Liens on, and security interests in (to the extent intended to be created thereby and required to 
be perfected under the Loan Documents), all right, title and interest of the grantors in such Collateral in 
each case free and clear of any Liens other than Liens permitted hereunder. 

5.21 PATRIOT Act.  To the extent applicable, each of the Consolidated Parties and 
each Unrestricted Subsidiary is in compliance, in all material respects, with (i) the Trading with the 
Enemy Act, as amended, and each of the foreign assets control regulations of the United States Treasury 
Department (31 CFR, Subtitle B, Chapter V, as amended) and any other enabling legislation or executive 
order relating thereto, and (ii) the PATRIOT Act.  No part of the proceeds of the Loans will be used, 
directly or indirectly, for any payments to any governmental official or employee, political party, official 
of a political party, candidate for political office, or anyone else acting in an official capacity, in order to 
obtain, retain or direct business or obtain any improper advantage, in violation of the United States 
Foreign Corrupt Practices Act of 1977, as amended. 

5.22 OFAC.  No Loan Party (i) is a person whose property or interest in property is 
blocked or subject to blocking pursuant to Section 1 of Executive Order 13224 of September 23, 2001 
Blocking Property and Prohibiting Transactions With Persons Who Commit, Threaten to Commit, or 
Support Terrorism (66 Fed. Reg. 49079 (2001)), (ii) engages in any dealings or transactions prohibited by 
Section 2 of such executive order, or is otherwise associated with any such person in any manner that 
violates Section 2 of such executive order, or (iii) is a person on the list of “Specially Designated 
Nationals and Blocked Persons” or subject to the limitations or prohibitions under any other U.S. 
Department of Treasury’s Office of Foreign Assets Control regulation or executive order. 

ARTICLE VI 
AFFIRMATIVE COVENANTS 

So long as any Lender shall have any Commitment hereunder, any Loan or other 
Obligation (other than contingent indemnification obligations as to which no claim has been asserted and 
obligations and liabilities under Secured Cash Management Agreements and Secured Hedge Agreements 
as to which arrangements satisfactory to the applicable Cash Management Bank or Hedge Bank shall 
have been made) hereunder which is accrued and payable shall remain unpaid or unsatisfied, or any Letter 
of Credit shall remain outstanding (other than Letters of Credit which have been Cash Collateralized), the 
Borrower shall, and shall (except in the case of the covenants set forth in Sections 6.01, 6.02 and 6.03) 
cause each Restricted Subsidiary to: 

6.01 Financial Statements.  Deliver to the Administrative Agent for further 
distribution to each Lender: 

(a) as soon as available, but in any event within ninety (90) days (or one hundred 
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and five (105) days with respect to the fiscal year ending September 30, 2010) after the end of 
each fiscal year of the Borrower, a consolidated balance sheet of the Borrower and its 
Subsidiaries as at the end of such fiscal year, and the related consolidated statements of income 
or operations, shareholders’ equity and cash flows for such fiscal year, in each case with all 
consolidating information regarding (i) Borrower and Subsidiary Guarantors and (ii) Borrower 
and its Restricted Subsidiaries (other than the Subsidiary Guarantors) required of a registrant 
under Regulation S-X, setting forth in each case in comparative form the figures for the 
previous fiscal year, all in reasonable detail and prepared in accordance with GAAP, audited 
and accompanied by a report and opinion of PricewaterhouseCoopers or any other independent 
certified public accountant of nationally recognized standing, which report and opinion shall be 
prepared in accordance with generally accepted auditing standards and shall not be subject to 
any “going concern” or like qualification, exception or explanatory paragraph or any 
qualification, exception or explanatory paragraph as to the scope of such audit, together with 
(1) a customary management discussion and analysis and (2) with respect to any Permitted 
Acquisition or other Investment consummated during such period, such pro forma information 
as would be required of a registrant under Regulation S-X and all other accounting rules and 
regulations of the SEC promulgated thereunder;  

(b) as soon as available, but in any event within forty-five (45) days after the end 
of each of the first three (3) fiscal quarters of each fiscal year of the Borrower, a consolidated 
balance sheet of the Borrower and its Subsidiaries as at the end of such fiscal quarter, and the 
related consolidated statements of income or operations, shareholders’ equity and cash flows 
for such fiscal quarter and for the portion of the fiscal year then ended, in each case with all 
consolidating information regarding (i) Borrower and Subsidiary Guarantors and (ii) Borrower 
and its Restricted Subsidiaries (other than the Subsidiary Guarantors) required of a registrant 
under Regulation S-X, setting forth in each case in comparative form the figures for the 
corresponding fiscal quarter of the previous fiscal year and the corresponding portion of the 
previous fiscal year, all in reasonable detail and certified by a Responsible Officer of the 
Borrower as fairly presenting in all material respects the financial condition, results of 
operations, shareholders’ equity and cash flows of the Borrower and its Subsidiaries in 
accordance with GAAP, subject only to normal year-end audit adjustments and the absence of 
footnotes, together with (1) a customary management discussion and analysis and (2) with 
respect to any Permitted Acquisition or other Investment consummated during such period, 
such pro forma information as would be required of a registrant under Regulation S-X and all 
other accounting rules and regulations of the SEC promulgated thereunder; and 

(c) as soon as available, but in any event no later than sixty (60) days after the end 
of each fiscal year, reasonably detailed forecasts prepared by management of the Borrower 
(including projected consolidated balance sheets, income statements, and Consolidated 
EBITDA, cash flow statements of the Borrower and its Subsidiaries) on a quarterly basis for the 
fiscal year following such fiscal year then ended (it being understood that the form of forecasts 
delivered by the Borrower to the Arrangers on September 11, 2010, plus the quarterly financial 
information described above and a reasonably detailed narrative describing the underlying 
assumptions applicable thereto, would be satisfactory). 

Notwithstanding the foregoing, (i) in the event that the Borrower delivers to the 
Administrative Agent an Annual Report for Borrower on Form 10-K for such fiscal year, as filed with the 
SEC, within 90 days after the end of such fiscal year, such Form 10-K shall satisfy all requirements of 
paragraph (a) of this Section to the extent that it contains the information required by such paragraph (a) 
and does not contain any “going concern” or like qualification, exception or explanatory paragraph or 
qualification or any exception or explanatory paragraph as to the cope of such audit and (ii) in the event 
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that the Borrower delivers to the Administrative Agent a Quarterly Report for Borrower on Form 10-Q for 
such fiscal quarter, as filed with the SEC, within 45 days after the end of such fiscal quarter, such Form 
10-Q shall satisfy all requirements of paragraph (b) of this Section to the extent that it contains the 
information required by such paragraph (b); in each case to the extent that information contained in such 
10-K or 10-Q satisfies the requirements of paragraphs (a) or (b) of this section, as the case may be. 

So long as (i) the Borrower is a registrant for purposes of U.S. federal securities laws, (ii) 
all or any portion of the Senior Notes are outstanding or (iii) the Borrower or any of its Restricted 
Subsidiaries has Indebtedness outstanding (other than the Facilities) with respect to which it must prepare 
financial statements in accordance with Regulation S-X, in each case with respect to any fiscal period 
covered by or included in any financial statements delivered by the Borrower pursuant to Section 6.01(a) 
or (b), such financial statements delivered by the Borrower pursuant to Section 6.01(a) or (b) shall be in 
such form as shall meet the requirements of Regulation S-X, and all other accounting rules and 
regulations of the SEC promulgated thereunder, required of a registrant (subject to, in the case of the 
foregoing financial statements being required solely as a result of the operation of clause (ii) of this 
paragraph, the Regulation S-X carve-outs described on Schedule 6.01 hereto).1 

6.02 Certificates; Other Information.  Deliver to the Administrative Agent for further 
distribution to each Lender: 

(a) no later than five (5) days after the delivery of the financial statements referred 
to in Section 6.01(a), but only to the extent permitted by accounting industry policies generally 
followed by independent certified public accountants, a certificate of its independent certified 
public accountants certifying such financial statements and stating that in making the 
examination necessary therefor no knowledge was obtained of any Event of Default arising 
from a breach of Section 7.11 or, if any such Event of Default shall exist, stating the nature and 
status of such event; 

(b) no later than five (5) days after the delivery of the financial statements referred 
to in Sections 6.01(a) and (b), a duly completed Compliance Certificate signed by a 
Responsible Officer of the Borrower (which delivery may, unless the Administrative Agent or a 
Lender requests executed originals, be by electronic communication including fax or email and 
shall be deemed to be an original authentic counterpart thereof for all purposes; 

(c) promptly after the same are available, copies of each annual report, proxy or 
financial statement or other report or communication sent to the stockholders of Holdings or the 
Borrower, and copies of all annual, regular, periodic and special reports and registration 
statements which Holdings or the Borrower may file or be required to file, copies of any report, 
filing or communication with the SEC under Section 13 or 15(d) of the Securities Exchange 
Act of 1934, or with any Governmental Authority that may be substituted therefor, or with any 
national securities exchange, and in any case not otherwise required to be delivered to the 
Administrative Agent pursuant hereto;  

(d) promptly after the furnishing thereof, copies of any requests or notices received 
by any Loan Party (other than in the ordinary course of business), statement or report furnished 
to any holder of debt securities of any Loan Party or of any of its Subsidiaries pursuant to the 
terms of any Junior Financing Documentation in a principal amount greater than the Threshold 

                                                 
1 Schedule to describe Regulation S-X carve-outs consistent with the Senior Notes DON for the applicable periods. 
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Amount and not otherwise required to be furnished to the Lenders pursuant to any other clause 
of this Section 6.02; 

(e) promptly after the receipt thereof by any Loan Party or any of its Subsidiaries, 
copies of each notice or other correspondence received from the SEC (or comparable agency in 
any applicable non-U.S. jurisdiction) concerning any material investigation or other material 
inquiry by such agency regarding financial or other operational results of any Loan Party or any 
of its Subsidiaries; 

(f) promptly after the assertion or occurrence thereof, notice of any action arising 
under any Environmental Law against or of any noncompliance by any Loan Party or any of its 
Subsidiaries with any Environmental Law or Environmental Permit that could reasonably be 
expected to have a Material Adverse Effect; 

(g) together with the delivery of each Compliance Certificate pursuant to 
Section 6.02(b), a report supplementing Schedule 5.12, 5.16 and 5.08(b) hereto; 

(h) promptly after the Borrower has notified the Administrative Agent of any 
intention by the Borrower to treat the Loans and/or Letters of Credit and related transactions as 
being a “reportable transaction” (within the meaning of Treasury Regulation Section 1.6011-4), 
a duly completed copy of IRS Form 8886 or any successor form; and 

(i) promptly, such additional information regarding the business, legal, financial 
or corporate affairs of any Loan Party or any Subsidiary, or compliance with the terms of the 
Loan Documents, as the Administrative Agent or any Lender may from time to time reasonably 
request. 

Documents required to be delivered pursuant to Section 6.01(a) or (b) or Section 6.02(d) 
(to the extent any such documents are included in materials otherwise filed with the SEC) may be 
delivered electronically and if so delivered, shall be deemed to have been delivered on the date (i) on 
which the Borrower posts such documents, or provides a link thereto on the Borrower’s website on the 
Internet at the website address listed on Schedule 10.02; or (ii) on which such documents are posted on 
the Borrower’s behalf on IntraLinks/IntraAgency or another relevant Internet or intranet website, if any, 
to which each Lender and the Administrative Agent have access (whether a commercial, third-party 
website or whether sponsored by the Administrative Agent); provided, that:  (i) upon written request by 
the Administrative Agent, the Borrower shall deliver paper copies of such documents to the 
Administrative Agent for further distribution to each Lender until a written request to cease delivering 
paper copies is given by the Administrative Agent or such Lender and (ii) the Borrower shall notify 
(which may be by facsimile or electronic mail) the Administrative Agent of the posting of any such 
documents and provide to the Administrative Agent by electronic mail electronic versions (i.e., soft 
copies) of such documents.  The Administrative Agent shall have no obligation to request the delivery of 
or to maintain or deliver to Lenders paper copies of the documents referred to above, and in any event 
shall have no responsibility to monitor compliance by the Borrower with any such request for delivery, 
and each Lender shall be solely responsible for timely accessing posted documents or requesting delivery 
of paper copies of such documents from the Administrative Agent and maintaining its copies of such 
documents. 

The Borrower hereby acknowledges that (a) the Administrative Agent and/or the 
Arrangers will make available to the Lenders and the L/C Issuers materials and/or information provided 
by or on behalf of the Borrower hereunder (collectively, “Borrower Materials”) by posting the Borrower 
Materials on IntraLinks or another similar electronic system (the “Platform”) and (b) certain of the 
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Lenders (each, a “Public Lender”) may have personnel who do not wish to receive material non-public 
information with respect to the Borrower or its Affiliates, or the respective securities of any of the 
foregoing, and who may be engaged in investment and other market-related activities with respect to such 
Persons’ securities.  The Borrower hereby agrees that it will use commercially reasonable efforts to 
identify that portion of the Borrower Materials that may be distributed to the Public Lenders and that (w) 
all such Borrower Materials shall be clearly and conspicuously marked “PUBLIC” which, at a minimum, 
shall mean that the word “PUBLIC” shall appear prominently on the first page thereof; (x) by marking 
Borrower Materials “PUBLIC,” the Borrower shall be deemed to have authorized the Administrative 
Agent, the Arrangers, the L/C Issuers and the Lenders to treat such Borrower Materials as not containing 
any material non-public information (although it may be sensitive and proprietary) with respect to the 
Borrower or its securities for purposes of United States Federal and state securities laws (provided, 
however, that to the extent such Borrower Materials constitute Information, they shall be treated as set 
forth in Section 10.07); (y) all Borrower Materials marked “PUBLIC” are permitted to be made available 
through a portion of the Platform designated “Public Side Information;” and (z) the Administrative Agent 
and the Arrangers shall be entitled to treat any Borrower Materials that are not marked “PUBLIC” as 
being suitable only for posting on a portion of the Platform not designated “Public Side Information.”   

6.03 Notices.  Promptly, after a Responsible Officer of the Borrower or any Guarantor 
has obtained knowledge thereof, notify the Administrative Agent: 

(a) of the occurrence of any Default;  

(b) of any matter that has resulted or could reasonably be expected to result in a 
Material Adverse Effect; 

(c) of any material change in accounting policies or financial reporting practices 
by any Loan Party or any Subsidiary thereof; and 

(d) of the incurrence or issuance of any Indebtedness for which the Borrower is 
required to make a mandatory prepayment pursuant to Section 2.05(b)(iii). 

Each notice pursuant to this Section shall be accompanied by a statement of a Responsible Officer of the 
Borrower setting forth details of the occurrence referred to therein and stating what action the Borrower 
has taken and proposes to take with respect thereto. 

6.04 Payment of Obligations.  Pay, discharge or otherwise satisfy as the same shall 
become due and payable, (a) all its tax liabilities, assessments and governmental charges or levies upon it 
or its properties or assets, unless the same are being contested in good faith by appropriate proceedings 
diligently conducted and adequate reserves in accordance with GAAP are being maintained by the 
Borrower or such Restricted Subsidiary and (b) all lawful claims which, if unpaid, would by law become 
a Lien upon its property; except, in each case, to the extent the failure to pay or discharge the same could 
not reasonably be expected to have a Material Adverse Effect. 

6.05 Preservation of Existence, Etc.  (a)  Preserve, renew and maintain in full force 
and effect its legal existence under the Laws of the jurisdiction of its organization except in a transaction 
permitted by Section 7.04 or 7.05, (b) take all reasonable action to maintain all rights, privileges 
(including its good standing), permits, licenses and franchises necessary or desirable in the normal 
conduct of its business, except to the extent that failure to do so could not reasonably be expected to have 
a Material Adverse Effect or as otherwise permitted hereunder, and (c) preserve or renew all of its 
registered patents, trademarks, trade names and service marks, the non-preservation of which could 
reasonably be expected to have a Material Adverse Effect or as otherwise permitted hereunder. 
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6.06 Maintenance of Properties.  Except if the failure to do so could not reasonably be 
expected to have a Material Adverse Effect, maintain, preserve and protect all of its properties and 
equipment necessary in the operation of its business in good working order, repair and condition, ordinary 
wear and tear excepted and casualty or condemnation excepted. 

6.07 Maintenance of Insurance.  Maintain with financially sound and reputable 
insurance companies, insurance with respect to its properties and business against loss or damage of the 
kinds customarily insured against by Persons engaged in the same or similar business, of such types and 
in such amounts (after giving effect to any self-insurance reasonable and customary for similarly situated 
Persons engaged in the same or similar businesses as the Borrower and its Restricted Subsidiaries) as are 
customarily carried under similar circumstances by such other Persons. 

6.08 Compliance with Laws.  Comply in all material respects with the requirements of 
all applicable Laws and all orders, writs, injunctions and decrees applicable to it or to its business or 
property, except if the failure to comply therewith could not reasonably be expected to have a Material 
Adverse Effect.  

6.09 Books and Records.  Maintain proper books of record and account, in which full, 
true and correct, in all material respects, entries in conformity with GAAP consistently applied shall be 
made of all financial transactions and matters involving the assets and business of the Borrower or such 
Restricted Subsidiary, as the case may be (it being understood and agreed that Foreign Subsidiaries may 
maintain individual books and records in conformity with generally accepted accounting principles that 
are applicable in their respective jurisdiction of organization). 

6.10 Inspection Rights.  Permit representatives of the Administrative Agent and, 
during the continuance of any Event of Default, each Lender to visit and inspect any of its properties, to 
examine its corporate, financial and operating records, and make copies thereof or abstracts therefrom, 
and to discuss its affairs, finances and accounts with its directors, officers, and independent public 
accountants (subject to such accountants’ customary policies and procedures), all at the reasonable 
expense of the Borrower and at such reasonable times during normal business hours and as often as may 
be reasonably desired, upon reasonable advance notice to the Borrower; provided, that, excluding any 
such visits and inspections during the continuation of an Event of Default, (i) only the Administrative 
Agent on behalf of the Lenders may exercise rights under this Section 6.10, (ii) the Administrative Agent 
shall not exercise such rights more often than one (1) time during any calendar year and (iii) such exercise 
shall be at the Borrower’s expense; provided, further that when an Event of Default exists the 
Administrative Agent or any Lender (or any of their respective representatives) may do any of the 
foregoing at the expense of the Borrower at any time during normal business hours and upon reasonable 
advance notice.  The Administrative Agent and the Lenders shall give the Borrower the opportunity to 
participate in any discussions with the Borrower’s accountants.   

6.11 Use of Proceeds.  Use the proceeds of the Term A Borrowings and the Term B 
Borrowings to finance a portion of the Transaction, including any fees, commissions and expenses 
associated therewith, and use the proceeds of all other Borrowings (i) on the Closing Date, to provide up 
to $25,000,000 to finance a portion of the Transaction and/or working capital and (ii) after the Closing 
Date, (A) to finance the working capital needs of the Borrower and its Restricted Subsidiaries and (B) for 
general corporate purposes of the Borrower and its Restricted Subsidiaries (including Permitted 
Acquisitions and other Investments permitted hereunder), in each case not in contravention of any Law or 
of any Loan Document. 

6.12 Covenant to Guarantee Obligations and Give Security. 
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(a) Upon the formation or acquisition of any new Subsidiaries by any Loan Party 
(provided that each of (i) any Subsidiary Redesignation resulting in an Unrestricted Subsidiary becoming 
a Restricted Subsidiary and (ii) any Excluded Subsidiary ceasing to be an Excluded Subsidiary but 
remaining a Restricted Subsidiary shall be deemed to constitute the acquisition of a Restricted Subsidiary 
for all purposes of this Section 6.12), or upon the acquisition of any personal property (other than 
“Excluded Property” as defined in the Security Agreement) or any Material Real Property by any Loan 
Party, which real or personal property, in the reasonable judgment of the Administrative Agent, is not 
already subject to a perfected Lien in favor of the Administrative Agent for the benefit of the Secured 
Parties, and then the Borrower shall, in each case at the Borrower’s expense: 

(i) in connection with the formation or acquisition of a Subsidiary, within 
thirty (30) days after such formation or acquisition or such longer period as the Administrative 
Agent may agree, (A) cause each such Subsidiary that is not an Excluded Subsidiary to duly 
execute and deliver to the Administrative Agent a guaranty or guaranty supplement, in form and 
substance reasonably satisfactory to the Administrative Agent, guaranteeing the other Loan 
Parties’ obligations under the Loan Documents, and (B) (if not already so delivered) deliver 
certificates representing the Pledged Interests of each such Subsidiary (other than any 
Unrestricted Subsidiary) accompanied by undated stock powers or other appropriate instruments 
of transfer executed in blank and instruments evidencing the Pledged Debt of such Subsidiary 
indorsed in blank to the Administrative Agent, together with, if requested by the Administrative 
Agent, supplements to the Security Agreement or other pledge or security agreements with 
respect to the pledge of any Equity Interests or Indebtedness; provided, that only 65% of voting 
Equity Interests of any Foreign Subsidiary (or any Domestic Subsidiary if substantially all of its 
assets consist of Equity Interests of one or more Foreign Subsidiaries) held by a Loan Party shall 
be required to be pledged as Collateral and no such restriction shall apply to non-voting Equity 
Interests of such Subsidiaries; provided, further, that (1) notwithstanding anything to the contrary 
in this Agreement, no assets owned by any Foreign Subsidiary (including stock owned by such 
Foreign Subsidiary in a Domestic Subsidiary) shall be required to be pledged as Collateral and (2) 
pledge and security agreements governed by any non-U.S. jurisdiction shall only be required in 
respect of the pledge of Equity Interests in Material Foreign Subsidiaries. 

(ii) within fifteen (15) days after such request, formation or acquisition (or such 
longer period, as the Administrative Agent may agree), furnish to the Administrative Agent a 
description of the real and personal properties of the Loan Parties and their respective 
Subsidiaries (other than Excluded Subsidiaries) in detail reasonably satisfactory to the 
Administrative Agent; provided that any such information provided pursuant to this clause (ii) 
shall consist solely of information of the type that would be set forth on Schedules I-IV of the 
Security Agreement, 

(iii) within thirty (30) days after such request, formation or acquisition, or such longer 
period, as the Administrative Agent may agree in its sole discretion, duly execute and deliver, and 
cause each such Subsidiary that is not an Excluded Subsidiary to duly execute and deliver, to the 
Administrative Agent Mortgages (and other documentation and instruments referred to in Section 
6.14) (with respect to Material Real Properties only), Security Agreement Supplements, IP 
Security Agreement Supplements and other security agreements, as specified by and in form and 
substance reasonably satisfactory to the Administrative Agent (consistent with the Security 
Agreement, IP Security Agreement and Mortgages (and Section 6.14)), securing payment of all 
the Obligations (but not securing the Letter of Credit or Revolving Credit Facility Obligations in 
those states that impose a mortgage tax on paydowns or readvances or such facilities) of the 
applicable Loan Party or such Subsidiary, as the case may be, under the Loan Documents and 
constituting Liens on all such properties, 
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(iv) within thirty (30) days after such request, formation or acquisition, or such longer 
period, as the Administrative Agent may agree in its sole discretion, take, and cause such 
Subsidiary that is not an Excluded Subsidiary to take, whatever action (including, without 
limitation, the recording of Mortgages (with respect to Material Real Properties only), the filing 
of Uniform Commercial Code financing statements, the giving of notices and delivery of stock 
and membership interest certificates) may be necessary or advisable in the reasonable opinion of 
the Administrative Agent to vest in the Administrative Agent (or in any representative of the 
Administrative Agent designated by it) valid and subsisting Liens on the properties purported to 
be subject to the Mortgages, Security Agreement Supplements, IP Security Agreement 
Supplements and security agreements delivered pursuant to this Section 6.12, in each case, to the 
extent required under the Loan Documents and subject to the Perfection Exceptions (as defined in 
the Security Agreement), enforceable against all third parties in accordance with their terms, 

(v) within thirty (30) days after the request of the Administrative Agent, or such 
longer period as the Administrative Agent may agree, deliver to the Administrative Agent, a 
signed copy of one or more opinions, addressed to the Administrative Agent and the other 
Secured Parties, of counsel for the Loan Parties reasonably acceptable to the Administrative 
Agent as to such matters as the Administrative Agent may reasonably request (limited, in the case 
of any opinions of local counsel to the Loan Parties in states in which any Mortgaged Property is 
located, to opinions relating to Material Real Property with a fair market value of $10,000,000 or 
greater (and any other Mortgaged Properties located in the same state as any such Material Real 
Property)), 

(vi) as promptly as practicable after the request of the Administrative Agent, deliver 
to the Administrative Agent with respect to each Material Real Property owned in fee by a 
Subsidiary that is the subject of such request, title reports in scope, form and substance 
reasonably satisfactory to the Administrative Agent, fully paid American Land Title Association 
Lender’s Extended Coverage title insurance policies or the equivalent or other form available in 
the applicable jurisdiction in form and substance, with endorsements and in amount, reasonably 
acceptable to the Administrative Agent (not to exceed the value of the Material Real Properties 
covered thereby) and American Land Title Association/American Congress on Surveying and 
Mapping form surveys and environmental assessment reports, and 

(vii) at any time and from time to time, promptly execute and deliver any and all 
further instruments and documents and take all such other action as the Administrative Agent in 
its reasonable judgment may deem necessary or desirable in obtaining the full benefits of, or in 
perfecting and preserving the Liens of, such guaranties, Mortgages, Security Agreement 
Supplements, IP Security Agreement Supplements and security agreements; and  

(b) Notwithstanding the foregoing, the Administrative Agent shall not take a security 
interest in those assets as to which the Administrative Agent shall determine, in its reasonable discretion, 
that the cost of obtaining such Lien (including any mortgage, stamp, intangibles or other tax) are 
excessive in relation to the benefit to the Lenders of the security afforded thereby. 

6.13 Compliance with Environmental Laws.  Except, in each case, to the extent that 
the failure to do so could reasonably be expected to have a Material Adverse Effect, comply, and make all 
reasonable efforts to cause all lessees and other Persons operating or occupying its properties to comply, 
in all material respects, with all applicable Environmental Laws and Environmental Permits; obtain and 
renew all Environmental Permits necessary for its operations and properties; and , to the extent required 
under Environmental Laws, conduct any investigation, mitigation, study, sampling and testing, and 
undertake any cleanup, removal or remedial, corrective or other action necessary to remove and clean up 
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all Hazardous Materials from any of its properties, in accordance with the requirements of all 
Environmental Laws. 

6.14 Further Assurances. 

(a) Promptly upon request by the Administrative Agent, or any Lender through the 
Administrative Agent, and subject to the limitations described in Section 6.12, (i) correct any material 
defect or error that may be discovered in the execution, acknowledgment, filing or recordation of any 
Loan Document or other document or instrument relating to any Collateral, and (ii) do, execute, 
acknowledge, deliver, record, re-record, file, re-file, register and re-register any and all such further acts, 
deeds, certificates, assurances and other instruments as the Administrative Agent, or any Lender through 
the Administrative Agent, may reasonably require from time to time in order to carry out more effectively 
the purposes of the Loan Documents. 

(b) By the date that is ninety (90) days after the Closing Date, as such time period 
may be extended in the Administrative Agent’s reasonable discretion, the Borrower shall, and shall cause 
each Restricted Subsidiary to, deliver to the Administrative Agent: 

(i) a Mortgage with respect to each Mortgaged Property, together with evidence 
each such Mortgage has been duly executed, acknowledged and delivered by a duly authorized 
officer of each party thereto on or before such date is are in form suitable for filing and recording 
in all appropriate local filing or recording offices that the Administrative Agent may deem 
necessary or desirable in order to create a valid and subsisting perfected Lien on the property 
described therein in favor of the Administrative Agent for the benefit of the Secured Parties and 
that all filing and recording taxes and fees have been paid or otherwise provided for in a manner 
reasonably satisfactory to the Administrative Agent; 

(ii) fully paid American Land Title Association Lender’s Extended Coverage title 
insurance policies (the “Mortgage Policies”) in form and substance, with endorsements 
(including zoning endorsements) that is not exclusive and in amounts acceptable to the 
Administrative Agent, issued, coinsured and reinsured by title insurers acceptable to the 
Administrative Agent, insuring the Mortgages to be valid first and subsisting Liens on the 
property described therein, free and clear of all defects (including, but not limited to, mechanics’ 
and materialmen’s Liens) and encumbrances, excepting only Permitted Encumbrances and 
providing for such other affirmative insurance (including endorsements for future advances under 
the Loan Documents, for mechanics’ and materialmen’s Liens) and such coinsurance and direct 
access reinsurance as the Administrative Agent may deem necessary or desirable and with respect 
to any property located in a state in which a zoning endorsement is not available or for which a 
zoning endorsement is not available (or for which a zoning endorsement is not available at a 
premium that is not excessive), a zoning compliance letter from the applicable municipality or a 
zoning report from Planning and Zoning Resources Corporation, in each case satisfactory to the 
Administrative Agent; 

(iii) American Land Title Association/American Congress on Surveying and Mapping 
form surveys, for which all necessary fees (where applicable) have been paid, and dated no more 
than 30 days before the day of the initial Credit Extension, certified to the Administrative Agent 
and the issuer of the Mortgage Policies in a manner satisfactory to the Administrative Agent by a 
land surveyor duly registered and licensed in the States in which the property described in such 
surveys is located and acceptable to the Administrative Agent, showing all buildings and other 
improvements, any off-site improvements, the location of any easements, parking spaces, rights 
of way, building set-back lines and other dimensional regulations and the absence of 
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encroachments, either by such improvements or on to such property, and other defects, other than 
encroachments and other defects acceptable to the Administrative Agent; new or updated surveys 
will not be required if an existing survey is available and survey coverage is available for Agent’s 
title insurance policies without the need for such new or updated surveys; 

(iv) in each case with respect to any Material Real Property with a fair market value 
of $10,000,000 or greater (and any other Mortgaged Properties located in the same state as any 
such Material Real Property), favorable opinions of local counsel to the Loan Parties in states in 
which the Mortgaged Property is located, with respect to the enforceability and perfection of the 
Mortgages and any related fixture filings, in form and substance reasonably satisfactory to the 
Administrative Agent; 

(v) favorable opinions of counsel to the Loan Parties in the states in which the Loan 
Parties party to the Mortgages are organized or formed, with respect to the validly existence, 
corporate power and authority of such Loan Parties in the granting of the Mortgages, in form and 
substance reasonably satisfactory to the Administrative Agent; 

(vi) evidence that all other actions reasonably requested by the Administrative Agent, 
that are necessary in order to create valid and subsisting Liens on the property described in the 
Mortgage, have been taken; and 

(vii) evidence that all fees, costs and expenses have been paid in connection with the 
preparation, execution, filing and recordation of the Mortgages, including, without limitation, 
reasonable attorneys’ fees, filing and recording fees, title insurance company coordination fees, 
documentary stamp, mortgage and intangible taxes and title search charges and other charges 
incurred in connection with the recordation of the Mortgages and the other matters described in 
this Section 6.14 and as otherwise required to be paid in connection therewith under Section 
10.04. 

6.15 Maintenance of Ratings.  Use commercially reasonable efforts to maintain a 
rating of the Facilities and a corporate debt rating for the Borrower by each of S&P and Moody’s. 

6.16 Currency and Interest Rate Protection.  (a) Enter into, no later than 90 days 
following the Closing Date, and thereafter maintain for a period of two (2) years from the Closing Date, 
interest rate Swap Contracts with Persons reasonably acceptable to the Arrangers, on terms and conditions 
and pursuant to documentation reasonably satisfactory to the Arrangers, which Swap Contracts shall 
provide (i) not less than 40% of the total Consolidated Funded Indebtedness of the Borrower and its 
Restricted Subsidiaries shall bear interest at a fixed rate and (ii) that the Borrower’s counterparties thereto 
shall make payments thereunder for a period of no less than two (2) years from the Closing Date, and (b) 
enter into, no later than 90 days following the Closing Date, Swap Contracts to hedge foreign currency 
exchange risk. 

6.17 Post-Closing Undertakings.  Within the time periods specified on Schedule 6.17 
(as each may be extended by the Administrative Agent in its reasonable discretion), provide such 
Collateral Documents and complete such undertakings as are set forth on Schedule 6.17. 

 

ARTICLE VII 
NEGATIVE COVENANTS 
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So long as any Lender shall have any Commitment hereunder, any Loan or other 
Obligation (other than contingent indemnification obligations as to which no claim has been asserted and 
obligations and liabilities under Secured Cash Management Agreements and Secured Hedge Agreements 
as to which arrangements satisfactory to the applicable Cash Management Bank or Hedge Bank shall 
have been made) hereunder which is accrued and payable shall remain unpaid or unsatisfied, or any Letter 
of Credit shall remain outstanding (other than Letters of Credit which have been Cash Collateralized), (A) 
(except with respect to Section 7.16) the Borrower shall not, nor shall it permit any of its Restricted 
Subsidiaries to, directly or indirectly and (B) (with respect to Section 7.16) Holdings shall not: 

7.01 Liens.  Create, incur, assume or suffer to exist any Lien upon any of its property, 
assets or revenues, whether now owned or hereafter acquired, or sign or file or authorize the filing under 
the Uniform Commercial Code of any jurisdiction a financing statement that names the Borrower or any 
of its Restricted Subsidiaries as debtor, or sign any security agreement authorizing any secured party 
thereunder to file such financing statement, other than the following: 

(a) Liens pursuant to any Loan Document; 

(b) Liens existing on the date hereof and listed on Schedule 7.01 (or to the extent 
not listed on such Schedule 7.01, where the fair market value of all property to which such 
Liens attach is less than $20,000,000 in the aggregate) and any modifications, replacements, 
renewals, refinancings or extensions thereof; provided, that (i) the Lien does not extend to any 
additional property other than (A) after-acquired property that is affixed or incorporated into 
the property covered by such Lien or financed by Indebtedness permitted under Section 7.03, 
and (B) and proceeds and products thereof and (ii) the replacement, renewal, extension or 
refinancing of the obligations secured or benefited by such Liens, to the extent constituting 
Indebtedness, is permitted by Section 7.03; 

(c) Liens for taxes, assessments or governmental charges which are not yet due or 
which are being contested in good faith and by appropriate proceedings diligently conducted, if 
adequate reserves with respect thereto are maintained on the books of the applicable Person in 
accordance with GAAP; 

(d) statutory or common law Liens of landlords, carriers, warehousemen, 
mechanics, materialmen, repairmen, construction contractors or other like Liens arising in the 
ordinary course of business which secure amounts not overdue for a period of more than 
sixty (60) days or if more than sixty (60) days overdue, are unfiled and no other action has been 
taken to enforce such Lien or which are being contested in good faith and by appropriate 
proceedings diligently conducted, if adequate reserves with respect thereto are maintained on 
the books of the applicable Person; 

(e) pledges or deposits in the ordinary course of business (i) in connection with 
workers’ compensation, unemployment insurance and other social security legislation and (ii) 
securing liability for reimbursement or indemnification obligations (including obligations in 
respect of bank guarantees issued for the account of Foreign Subsidiaries) of insurance carriers 
providing property, casualty or liability insurance to the Borrower or any of its Restricted 
Subsidiaries; 

(f) deposits to secure the performance of bids, trade contracts, governmental 
contracts, leases (other than Indebtedness for borrowed money), statutory obligations, surety, 
stay, customs and appeal bonds, performance bonds and other obligations of a like nature 
(including (i) those to secure health, safety and environmental obligations and (ii) those 
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required or requested by any Governmental Authority other than letters of credit) incurred in 
the ordinary course of business; 

(g) easements, rights-of-way, restrictions (including zoning restrictions), 
encroachments, protrusions and other similar encumbrances and minor title defects affecting 
real property which, in the aggregate, do not in any case materially interfere with the ordinary 
conduct of the business of the applicable Person and any exceptions on the Mortgage Policies 
issued in connection with the Mortgaged Properties; 

(h) Liens securing judgments for the payment of money not constituting an Event 
of Default under Section 8.01(h); 

(i) Liens securing Indebtedness permitted under Section 7.03(b)(v); provided, that 
(i) such Liens attach concurrently with or within two hundred and seventy (270) days after the 
acquisition, repair, replacement or improvement (as applicable) of the property subject to such 
Liens, (ii) such Liens do not at any time encumber any property (except for replacements, 
additions and accessions to such property) other than the property financed by such 
Indebtedness and the proceeds and the products thereof and (iii) with respect to Capitalized 
Leases, such Liens do not at any time extend to or cover any assets other than the assets subject 
to such Capitalized Leases and the proceeds and products thereof and customary security 
deposits; provided that individual financings of equipment provided by one lender may be cross 
collateralized to other financings of equipment provided by such lender on customary terms; 

(j) leases, licenses, subleases or sublicenses granted to others in the ordinary 
course of business and not interfering in any material respect with the business of the Borrower 
or any of its Restricted Subsidiaries; 

(k) Liens (i) in favor of customs and revenue authorities arising as a matter of law 
to secure payment of customs duties in connection with the importation of goods in the 
ordinary course of business or (ii) on specific items of inventory or other goods and proceeds of 
any Person securing such Person’s obligations in respect of bankers’ acceptances or letters of 
credit issued or created for the account of such Person to facilitate the purchase, shipment or 
storage of such inventory or other goods in the ordinary course of business; 

(l) Liens (i) of a collection bank arising under Section 4-210 of the Uniform 
Commercial Code on items in the course of collection, (ii) attaching to commodity trading 
accounts or other commodities brokerage accounts incurred in the ordinary course of business; 
and (iii) in favor of a banking or other financial institution arising as a matter of law or under 
customary general terms and conditions encumbering deposits (including the right of set-off) 
and which are within the general parameters customary in the banking industry; 

(m) Liens (i) on cash advances in favor of the seller of any property to be acquired 
in an Investment permitted pursuant to Sections 7.02(i), (o) or (s) to be applied against the 
purchase price for such Investment, or (ii) consisting of an agreement to Dispose of any 
property in a Disposition permitted under Section 7.05, in each case, solely to the extent such 
Investment or Disposition, as the case may be, would have been permitted on the date of the 
creation of such Lien; 

(n) Liens on property of any Restricted Subsidiary that is a Foreign Subsidiary 
securing Indebtedness and other obligations in respect of such Indebtedness of such Foreign 
Subsidiary to the extent permitted under Section 7.03(b)(vi); 
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(o) Liens in favor of the Borrower or a Restricted Subsidiary of the Borrower 
securing Indebtedness permitted under Section 7.03(b)(iv);  

(p) Liens existing on property at the time of its acquisition or existing on the 
property of any Person that becomes a Subsidiary after the date hereof (other than Liens on the 
Equity Interests of any Person that becomes a Subsidiary); provided, that (i) such Lien was not 
created in contemplation of such acquisition or such Person becoming a Subsidiary, (ii) such 
Lien does not extend to or cover any other assets or property (other than the proceeds or 
products thereof), and (iii) the Indebtedness secured thereby is permitted under 
Section 7.03(b)(v), Section 7.03(b)(vi) or (to the extent that it constitutes a type of Indebtedness 
otherwise permitted under Section 7.03(b)(v)) Section 7.03(b)(xiii); 

(q) Liens arising from precautionary UCC financing statement filings regarding 
leases entered into by the Borrower or any of its Restricted Subsidiaries in the ordinary course 
of business; 

(r) any interest or title of a lessor, sublessor, licensee, sublicensee, licensor or 
sublicensor under any lease, sublease, license or sublicense agreement (including software and 
other technology licenses) in the ordinary course of business; 

(s) Liens arising out of conditional sale, title retention, consignment or similar 
arrangements for sale of goods entered into by the Borrower or any of its Restricted 
Subsidiaries in the ordinary course of business; 

(t) Liens deemed to exist in connection with Investments in repurchase 
agreements permitted under Section 7.02; 

(u) Liens encumbering reasonable customary initial deposits and margin deposits 
and similar Liens attaching to commodity trading accounts or other brokerage accounts 
incurred in the ordinary course of business and not for speculative purposes; 

(v) Permitted Encumbrances;  

(w) Liens on Cash Collateral granted in favor of any Lenders and/or L/C Issuers 
created as a result of any requirement or option to Cash Collateralize pursuant to this 
Agreement; 

(x) Liens that are customary contractual rights of setoff (i) relating to the 
establishment of depository relations with banks or other financial institutions not given in 
connection with the incurrence of Indebtedness, (ii) relating to pooled deposit or sweep 
accounts of the Borrower or any of its Restricted Subsidiaries to permit satisfaction of overdraft 
or similar obligations incurred in the ordinary course of business of the Borrower or any of its 
Restricted Subsidiaries or (iii) relating to purchase orders and other agreements entered into 
with customers of the Borrower or any of its Restricted Subsidiaries in the ordinary course of 
business; 

(y) (i) zoning, building, entitlement and other land use regulations by 
Governmental Authorities with which the normal operation of the business complies, and (ii) 
any zoning or similar law or right reserved to or vested in any Governmental Authority to 
control or regulate the use of any real property that does not materially interfere with the 
ordinary conduct of the business of the Borrower or any of its Restricted Subsidiaries;  
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(z) Liens solely on any cash earnest money deposits made by the Borrower or any 
of its Restricted Subsidiaries in connection with any letter of intent or purchase agreement 
permitted hereunder;  

(aa) Liens on Equity Interests of Joint Ventures securing obligations of such Joint 
Venture; 

(bb) deposits made in the ordinary course of business to secure liability to insurance 
carriers; 

(cc) receipt of progress payments and advances from customers in the ordinary 
course of business to the extent same creates a Lien on the related inventory and proceeds 
thereof; 

(dd) so long as no Event of Default has occurred and is continuing at the time of 
granting such Liens, Liens on cash deposits securing any Swap Agreement permitted 
hereunder; 

(ee) Liens on cash or Cash Equivalents used to defease or to satisfy and discharge 
Indebtedness, provided that such defeasance or satisfaction and discharge is permitted 
hereunder;  

(ff) Liens on Permitted Receivables Financing Assets securing any Permitted 
Receivables Financing ; and 

(gg) other Liens securing Indebtedness outstanding in an aggregate principal 
amount not to exceed the greater of $87,500,000 and 2.0% of Consolidated Total Assets. 

7.02 Investments.  Make or hold any Investments, except: 

(a) Investments held by the Borrower or such Restricted Subsidiary in the form of 
Cash Equivalents or that were Cash Equivalents when made; 

(b) loans or advances to officers, directors and employees of the Borrower (or any 
Parent Holding Company) and Restricted Subsidiaries (i) for travel, entertainment, relocation 
and analogous ordinary business purposes, in an aggregate amount not to exceed, other than for 
travel and entertainment in the ordinary course of business, $5,000,000 at any time outstanding 
and (ii) in connection with such Person’s purchase of Equity Interests of Holdings or any Parent 
Holding Company, provided that no cash is actually advanced pursuant to this clause (ii) unless 
immediately repaid; 

(c) Investments (i) by the Borrower or any of its Restricted Subsidiaries in any 
Loan Party (excluding Holdings but including any new Restricted Subsidiary which becomes a 
Loan Party) and (ii) by any Restricted Subsidiary of the Borrower that is not a Loan Party in 
any other such Restricted Subsidiary that is also not a Loan Party, and (iii) by Loan Parties in 
any Restricted Subsidiary that is not a Loan Party so long as such Investment is part of a series 
of simultaneous Investments by Restricted Subsidiaries in other Restricted Subsidiaries that 
result in the proceeds of the initial Investment being invested in one or more Loan Parties;  

(d) Investments consisting of extensions of credit in the nature of accounts 
receivable or notes receivable arising from the grant of trade credit in the ordinary course of 
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business (including advances made to distributors consistent with past practice), Investments 
received in satisfaction or partial satisfaction thereof from financially troubled account debtors, 
and Investments consisting of prepayments to suppliers in the ordinary course of business and 
consistent with past practice; 

(e) to the extent constituting Investments, transactions expressly permitted under 
Sections 7.01, 7.03, 7.04, 7.05 (including the receipt of non-cash consideration for the 
Dispositions of assets permitted thereunder), 7.06; and 7.14. 

(f) Investments existing on, or made pursuant to legally binding written 
commitments in existence on, the date hereof and set forth on Schedule 7.02 and any 
modification, replacement, renewal or extension thereof; provided, that the amount of the 
original Investment is not increased except by the terms of such Investment or as otherwise 
permitted by this Section 7.02; 

(g) Investments in Swap Contracts permitted under Section 7.03; 

(h) promissory notes and other non-cash consideration received in connection with 
Dispositions permitted by Section 7.05; 

(i) (i) any acquisition made solely with the Net Cash Proceeds of any substantially 
concurrent Permitted Equity Issuance (other than Cure Amounts) Not Otherwise Applied or (ii) 
the purchase or other acquisition of all or substantially all of the property and assets or business 
of, any Person or of assets constituting a business unit, a line of business or division of such 
Person, or of all of the Equity Interests in a Person that, upon the consummation thereof, will be 
a Restricted Subsidiary that is wholly owned directly by the Borrower or one or more of its 
wholly owned Restricted Subsidiaries (including, without limitation, as a result of a merger or 
consolidation) (each, a “Permitted Acquisition”); provided, that, with respect to each purchase 
or other acquisition made pursuant to this Section 7.02(i): 

(A) each applicable Loan Party and any such newly created or acquired 
Restricted Subsidiary shall have complied with the requirements of Section 6.12 or made 
arrangements satisfactory to the Administrative Agent for compliance after the 
effectiveness of such Permitted Acquisition; 

(B) solely in the case of purchases and acquisitions made pursuant to Section 
7.02(i)(ii), the total cash and noncash consideration (including, without limitation, the fair 
market value of all Equity Interests issued or transferred to the sellers thereof, earnouts 
and other contingent payment obligations to such sellers and all assumptions of 
Indebtedness in connection therewith) paid by or on behalf of the Borrower and its 
Restricted Subsidiaries for any such purchase or other acquisition of an entity that does 
not become a Guarantor (including by way of merger) or of assets that do not become 
Collateral, other than (1) Excluded Collateral pursuant to the Security Documents and (2) 
real property that is not Material Real Property ((1) and (2), collectively, the “Specified 
Acquired Collateral”) when aggregated with the total cash and noncash consideration 
paid by or on behalf of the Borrower and its Restricted Subsidiaries for all other 
purchases and other acquisitions made by the Borrower and its Restricted Subsidiaries of 
entities that do not become Guarantors (including by way of merger) or of assets that do 
not become Collateral other than Specified Acquired Collateral, shall not exceed the 
greater of $150,000,000 and 3.5% of Consolidated Total Assets plus any amounts 
allowed pursuant to Section 7.02(s) (in each case, exclusive of any Net Cash Proceeds of 
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any substantially concurrent Permitted Equity Issuance (other than Cure Amounts) Not 
Otherwise Applied, made in connection with such acquisition);  

(C) solely in the case of purchases and acquisitions made pursuant to Section 
7.02(i)(ii), (1) immediately before and immediately after giving Pro Forma Effect to any 
such purchase or other acquisition, no Event of Default or Default under Sections 8.01(a), 
(f) and (g) shall have occurred and be continuing and (2) immediately after giving effect 
to such purchase or other acquisition, the Borrower and its Restricted Subsidiaries shall 
be in Pro Forma Compliance with all of the covenants set forth in Section 7.11 (provided 
that the Total Senior Secured Leverage Ratio shall not exceed a level that is 0.25:1.00 
lower than the then-applicable level pursuant to Section 7.11), such compliance to be 
determined on the basis of the financial information most recently delivered to the 
Administrative Agent pursuant to Section 6.01(a) or (b) as though such purchase or other 
acquisition had been consummated as of the first day of the fiscal period covered thereby 
and evidenced by a certificate from a Responsible Officer of the Borrower demonstrating 
such compliance calculation in reasonable detail; and  

(D) the Borrower shall have delivered to the Administrative Agent, on behalf 
of the Lenders, at least one (1) Business Day prior to the date on which any such 
purchase or other acquisition is to be consummated, a certificate of a Responsible 
Officer, in form and substance reasonably satisfactory to the Administrative Agent, 
certifying that all of the requirements set forth in this Section 7.02(i) have been satisfied 
or will be satisfied on or prior to the consummation of such purchase or other acquisition. 

(j) (i) Investments by any Restricted Subsidiary that is not a Loan Party in any 
Joint Venture or Unrestricted Subsidiary and (ii) Investments by Loan Parties in any Restricted 
Subsidiary that is not a Loan Party or in any Joint Venture or Unrestricted Subsidiary, to the 
extent that the aggregate amount of all Investments made pursuant to this clause Section 7.02(j) 
is not in excess of $50,000,000, plus any amounts allowed pursuant to Section 7.02(s), 
provided, that prior to making any Investments under this Section 7.02(j) in excess of 
$15,000,000 in the aggregate, the Borrower shall have delivered to the Administrative Agent a 
pro forma Compliance Certificate demonstrating that, after giving Pro Forma Effect to each 
such Investment, the Loan Parties would be in compliance with the financial covenants set forth 
in Section 7.11; 

(k) Investments in the ordinary course of business consisting of (i) endorsements 
for collection or deposit and (ii) customary trade arrangements with customers consistent with 
past practices; 

(l) Investments (including debt obligations and Equity Interests) received in 
connection with the bankruptcy or reorganization of suppliers and customers and in settlement 
of delinquent obligations of, and other disputes with, customers and suppliers arising in the 
ordinary course of business and upon the foreclosure with respect to any secured Investment or 
other transfer of title with respect to any secured Investment; 

(m)  the licensing, sublicensing or contribution of IP Rights pursuant to joint 
marketing arrangements with Persons other than Holdings and its Restricted Subsidiaries; 

(n) loans and advances to Holdings in lieu of, and not in excess of the amount of 
(after giving effect to any other loans, advances or Restricted Payments in respect thereof), 
Restricted Payments to the extent permitted to be made to Holdings in accordance with 
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Section 7.06;  

(o) so long as immediately after giving effect to any such Investment, no Event of 
Default has occurred and is continuing, other Investments not exceeding the greater of 
$150,000,000 and 3.5% of Consolidated Total Assets, in the aggregate (net of any return or 
distribution of capital or repayments of principal in respect thereof at any time outstanding) 
provided, that prior to making any Investments under this Section 7.02(o) in excess of 
$40,000,000 in the aggregate, the Borrower shall have delivered to the Administrative Agent a 
pro forma Compliance Certificate demonstrating that, after giving Pro Forma Effect to each 
such Investment, the Loan Parties would be in compliance with the financial covenants set forth 
in Section 7.11;  

(p) loans or advances made to distributors in the ordinary course of business and 
consistent with past practice; 

(q) Investments to the extent that payment for such Investments is made solely by 
the issuance of Equity Interests (other than Disqualified Equity Interests) of Holdings (or any 
Parent Holding Company) to the seller of such Investments; 

(r) Investments of a Restricted Subsidiary that is acquired after the Closing Date 
or of a company merged or amalgamated or consolidated into the Borrower or merged, 
amalgamated or consolidated with a Restricted Subsidiary, in each case in accordance with 
Section 7.04 after the Closing Date to the extent that such Investments were not made in 
contemplation of or in connection with such acquisition, merger, amalgamation or 
consolidation, do not constitute a material portion of the aggregate assets acquired by the 
Borrower and its Restricted Subsidiaries in such transaction and were in existence on the date 
of such acquisition, merger or consolidation; 

(s) Investments made with the portion, if any, of the Cumulative Credit on the date 
of such election that the Borrower elects to apply to this Section 7.02(s), such election to be 
specified in a written notice of a Responsible Officer of the Borrower calculating in reasonable 
detail the amount of Cumulative Credit immediately prior to such election and the amount 
thereof elected to be so applied; provided that (A) immediately before and immediately after 
giving Pro Forma Effect to any such Investment, no Default under Section 8.01(a), (f) or (g) or 
Event of Default shall have occurred and be continuing; and (B) immediately after giving effect 
to any such Investment, the Borrower and its Restricted Subsidiaries shall be in Pro Forma 
Compliance with the financial covenants set forth in Section 7.11 and with a maximum Total 
Leverage Ratio of 5.0:1.0, such compliance to be determined on the basis of the financial 
information most recently delivered to the Administrative Agent and the Lenders pursuant to 
Section 6.01(a) or (b) as though such Investment had been consummated as of the first day of 
the fiscal period covered thereby and evidenced by a certificate from a Responsible Officer of 
the Borrower demonstrating such compliance calculation in reasonable detail; 

(t) any Investments in a Restricted Subsidiary that is not a Loan Party or in a Joint 
Venture, in each case, to the extent such Investment is substantially contemporaneously repaid 
in full with a dividend or other distribution from such Restricted Subsidiary or Joint Venture;  

(u) the forgiveness or conversion to equity of any Indebtedness owed by a Loan 
Party and permitted by Section 7.03;  

(v) Investments made to consummate the Transactions; 
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(w) advances of payroll payments to employees in the ordinary course of business;  

(x) Restricted Subsidiaries of Borrower may be established or created if Borrower 
and such Subsidiary comply with the requirements of Section 6.12, if applicable; provided that, 
in each case, to the extent such new Subsidiary is created solely for the purpose of 
consummating a transaction pursuant to an acquisition permitted by this Section 7.02, and such 
new Subsidiary at no time holds any assets or liabilities other than any merger consideration 
contributed to it contemporaneously with the closing of such transactions, such new Subsidiary 
shall not be required to take the actions set forth in Section 6.12, as applicable, until the 
respective acquisition is consummated (at which time the surviving entity of the respective 
transaction shall be required to so comply in accordance with the provisions thereof);    

(y) (i) Investments in a Permitted Receivables Financing Subsidiary or any 
Investment by a Permitted Receivables Financing Subsidiary in any other Person in connection 
with a Permitted Receivables Financing; provided, however, that any such Investment in a 
Permitted Receivables Financing Subsidiary is in the form of a contribution of additional 
Permitted Receivables Financing Assets, and (ii) distributions or payments by such Permitted 
Receivables Financing Subsidiary of Permitted Receivables Financing Fees;  

(z) to the extent that they constitute Investments, purchases and acquisitions of 
inventory, supplies, materials and equipment or purchases of contract rights or licenses or 
leases of intellectual property, in each case in the ordinary course of business. 

7.03 Indebtedness.  Create, incur, assume or suffer to exist any Indebtedness, except: 

(a) in the case of the Borrower: 

(i) Indebtedness in an aggregate principal amount not to exceed $650 
million plus interest, premiums, expenses and other amounts owing thereunder at any one 
time outstanding evidenced by the Senior Notes and any Permitted Refinancing thereof; 
and 

(b) in the case of the Borrower and its Restricted Subsidiaries: 

(i) Indebtedness of the Loan Parties under the Loan Documents; 

(ii) Indebtedness outstanding or committed to be incurred on the date hereof 
and listed on Schedule 7.03 and any Permitted Refinancing thereof, and (only until the 
date that is 31 days after the Closing Date) the Discharged Existing Notes; 

(iii) Guarantees of any Loan Party in respect of Indebtedness of the Borrower 
(including, without limitation, the Senior Notes and any Permitted Refinancing thereof) 
or a Restricted Subsidiary otherwise permitted hereunder; 

(iv) Indebtedness of (A) any Loan Party owing to any other Loan Party (other 
than Holdings), (B) of any Restricted Subsidiary that is not a Loan Party owed to (1) any 
other Restricted Subsidiary that is not a Loan Party or (2) any Loan Party (other than 
Holdings) in respect of an Investment permitted under Section 7.02(c), (j), (o) or (s), and 
(C) of any Loan Party to any Restricted Subsidiary which is not a Loan Party; provided, 
that all such Indebtedness of any Loan Party in this clause (iv)(C) must be expressly 
subordinated to the Obligations on the terms of the Intercompany Subordination 
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Agreement; 

(v) Attributable Indebtedness and purchase money obligations (including 
obligations in respect of mortgage, industrial revenue bond, industrial development bond 
and similar financings) to finance the purchase, repair or improvement of fixed or capital 
assets within the limitations set forth in Section 7.01(i); provided, however, that the 
aggregate amount of all such Indebtedness at any one time outstanding shall not exceed 
the greater of $50,000,000 and 1.25% of Consolidated Total Assets;   

(vi) Indebtedness of Restricted Subsidiaries that are Foreign Subsidiaries not 
to exceed the greater of $75,000,000 and 1.75% of Consolidated Total Assets;   

(vii) Indebtedness in respect of Swap Contracts designed to hedge against 
fluctuations in interest rates, foreign exchange rates or commodities pricing risks incurred 
in the ordinary course of business and consistent with prudent business practice and not 
for speculative purposes; 

(viii) Indebtedness (other than for borrowed money) secured by Liens 
permitted under Section 7.01 (other than Section 7.01(x)); 

(ix) Indebtedness representing deferred compensation or stock-based 
compensation to employees of Holdings and its Restricted Subsidiaries; 

(x) Indebtedness consisting of promissory notes issued by any Loan Party to 
current or former officers, directors and employees, their respective estates, spouses or 
former spouses to finance the purchase or redemption of Equity Interests of Holdings or 
any Parent Holding Company permitted by Section 7.06; 

(xi) Indebtedness incurred by the Borrower or its Restricted Subsidiaries in a 
Permitted Acquisition or Disposition under agreements providing for the adjustment of 
the purchase price or similar adjustments; 

(xii) Indebtedness consisting of obligations of the Borrower or its Restricted 
Subsidiaries under deferred consideration (earn-outs, indemnifications, incentive non-
competes and other contingent obligations) or other similar arrangements incurred by 
such Person in connection with the Transactions, and any Permitted Acquisitions and any 
other Investments permitted under Section 7.02; provided that the aggregate principal 
amount of all such Indebtedness of Restricted Subsidiaries that are not Loan Parties shall 
not exceed $50,000,000 in the aggregate at any time outstanding; 

(xiii) Indebtedness of any Restricted Subsidiary existing at the time such 
Person was acquired or contributed in a Permitted Acquisition or an Investment permitted 
under Section 7.02 and any Permitted Refinancing thereof; provided, that (i) such 
Indebtedness is not incurred in contemplation of such acquisition or contribution and (ii) 
such Indebtedness, together with any Indebtedness incurred under clause (xix) below, 
shall not exceed the greater of $75,000,000 and 1.75% of Consolidated Total Assets, at 
any time outstanding; 

(xiv) Indebtedness in respect of netting services, overdraft protections, 
employee credit card programs, automatic clearinghouse arrangements and similar 
arrangements in each case in connection with deposit accounts and Indebtedness arising 
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from the honoring of a bank or other financial institution of a check, draft or similar 
instrument drawn against insufficient funds in the ordinary course of business, provided 
that any such Indebtedness  is extinguished within 30 days;  

(xv) Indebtedness in an aggregate principal amount not to exceed the greater 
of $100,000,000 and 2.25% of Consolidated Total Assets, at any time outstanding; 

(xvi) Indebtedness incurred by the Borrower or any of its Restricted 
Subsidiaries in respect of bank guarantees, warehouse receipts or similar instruments 
(other than letters of credit) issued or created in the ordinary course of business consistent 
with past practice, including in respect of workers compensation claims, health, disability 
or other employee benefits or property, casualty or liability insurance or self insurance, or 
other Indebtedness with respect to reimbursement type obligations (other than obligations 
in respect of letters of credit) regarding workers compensation claims; provided that any 
reimbursement obligations in respect thereof are reimbursed within 30 days following the 
due date thereof; 

(xvii) obligations in respect of performance, bid, appeal and surety bonds and 
performance and completion guarantees and similar obligations provided by the 
Borrower or any of its Restricted Subsidiaries; 

(xviii) Indebtedness consisting of (a) the financing of insurance premiums or (b) 
take-or-pay obligations contained in supply arrangements, in each case, in the ordinary 
course of business;  

(xix) Indebtedness incurred to finance Permitted Acquisitions or an Investment 
permitted under Section 7.02 in an aggregate amount for all such Indebtedness together 
with the aggregate principal amount of Indebtedness permitted by clause (xiii) above 
shall not exceed the greater of $75,000,000 and 1.75% of Consolidated Total Assets, at 
any time outstanding;  

(xx) Indebtedness incurred by the Borrower and its Restricted Subsidiaries 
constituting Permitted Ratio Debt; provided that the amount of Permitted Ratio Debt 
incurred by Restricted Subsidiaries that are not Loan Parties shall not exceed an 
aggregate principal amount of $150,000,000 at any time outstanding; 

(xxi) Indebtedness incurred by a Permitted Receivables Financing Subsidiary 
in a Permitted Receivables Financing that is not recourse to the Borrower or any of its 
Restricted Subsidiaries, provided that the Borrower shall apply the Net Cash Proceeds of 
any such Permitted Receivables Financing which is at any time in excess of (when taken 
together with all Net Cash Proceeds of the type described in clause (d) of the definition 
thereof) $25,000,000 as a mandatory prepayment in accordance with Section 2.05(b);  

(xxii) Indebtedness supported by a Letter of Credit, in a principal amount not in 
excess of the stated amount of such Letter of Credit; 

(xxiii) Indebtedness of the Borrower or any other Loan Party as an account 
party in respect of trade letters of credit issued in the ordinary course of business; and 

(xxiv) all premiums (if any), interest (including post-petition interest), fees, 
expenses, charges and additional or contingent interest on obligations described in 
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clauses (i) through (xxiii) above. 

7.04 Fundamental Changes.  Merge, dissolve, liquidate, consolidate with or into 
another Person, or Dispose of (whether in one transaction or in a series of transactions) all or substantially 
all of its assets (whether now owned or hereafter acquired) to or in favor of any Person, except that, so 
long as no Event of Default would result therefrom: 

(a) any Restricted Subsidiary may merge, amalgamate or consolidate with (i) the 
Borrower (including a merger, the purpose of which is to reorganize the Borrower into a new 
jurisdiction in the United States of America), provided, that the Borrower shall be the 
continuing or surviving Person or the surviving Person shall expressly assume the obligations 
of the Borrower pursuant to documents reasonably acceptable to the Administrative Agent, or 
(ii) any one or more other Restricted Subsidiaries, provided, that when any Guarantor is 
merging with another Restricted Subsidiary, (A) the Guarantor shall be the continuing or 
surviving Person, (B) to the extent constituting an Investment, such Investment must be a 
permitted Investment in or Indebtedness of a Restricted Subsidiary which is not a Loan Party in 
accordance with Sections 7.02 and 7.03 and (C) to the extent constituting a Disposition, such 
Disposition must be permitted hereunder; 

(b) (i) any Subsidiary that is not a Loan Party may merge, amalgamate or 
consolidate with or into any other Subsidiary that is not a Loan Party and (ii) any Subsidiary 
may liquidate or dissolve, or the Borrower or any Subsidiary may (if the perfection and priority 
of the Liens securing the Obligations is not adversely affected thereby) change its legal form if 
the Borrower determines in good faith that such action is in the best interest of the Borrower 
and its Subsidiaries and is not materially disadvantageous to the Lenders (it being understood 
that in the case of any dissolution of a Subsidiary that is a Guarantor, such Subsidiary shall at or 
before the time of such dissolution transfer its assets to another Subsidiary that is a Guarantor 
unless such Disposition of assets is permitted hereunder; and in the case of any change in legal 
form, a Subsidiary that is a Guarantor will remain a Guarantor unless such Guarantor is 
otherwise permitted to cease being a Guarantor hereunder); 

(c) any Restricted Subsidiary may Dispose of all or substantially all of its assets 
(upon voluntary liquidation or otherwise) to the Borrower or to another Restricted Subsidiary; 
provided, that if the transferor in such a transaction is a Guarantor, then (i) the transferee must 
either be the Borrower or a Guarantor or (ii) to the extent constituting an Investment, such 
Investment must be a permitted Investment in or Indebtedness of a Restricted Subsidiary which 
is not a Loan Party in accordance with Sections 7.02 and 7.03, respectively; 

(d) any Restricted Subsidiary may merge, amalgamate or consolidate with, or 
dissolve into, any other Person in order to effect an Investment permitted pursuant to 
Section 7.02; provided, that (i) the continuing or surviving Person shall, to the extent subject to 
the terms hereof, have complied with the requirements of Section 6.12 or (ii) to the extent 
constituting an Investment, such Investment must be a permitted Investment in accordance with 
Section 7.02; 

(e) the Borrower and its Restricted Subsidiaries may consummate the 
Transactions;  

(f) a merger, dissolution, liquidation, consolidation or Disposition, the purpose of 
which is to effect a Disposition permitted pursuant to Section 7.05 (other than Section 
7.05(d)(A)); and 
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(g) any Investment permitted by Section 7.02 may be structured as a merger, 
consolidation or amalgamation. 

7.05 Dispositions.  Make any Disposition, except: 

(a) Dispositions of obsolete, surplus or worn out property, whether now owned or 
hereafter acquired, in the ordinary course of business and Dispositions of property no longer 
used or useful in the conduct of the business of the Borrower and its Restricted Subsidiaries 
(including allowing any registrations or any applications for registration of any immaterial 
intellectual property to lapse or go abandoned); 

(b) Dispositions of inventory, goods held for sale and immaterial assets with a fair 
market value of less than $5,000,000 in the ordinary course of business; provided that the fair 
market value of immaterial assets disposed of pursuant to this Section 7.05(b) shall not exceed 
$20,000,000 in any fiscal year; 

(c) Dispositions of property to the extent that (i) such property is exchanged for 
credit against the purchase price of similar replacement property or (ii) the proceeds of such 
Disposition are promptly applied to the purchase price of such replacement property; 

(d) (A) Dispositions permitted by Section 7.04, (B) Investments permitted by 
Section 7.02, and (C) Restricted Payments permitted by Section 7.06; 

(e) Dispositions by the Borrower and its Restricted Subsidiaries of property 
pursuant to sale-leaseback transactions; provided, that (i) the fair market value of all property 
so Disposed of shall not exceed $75,000,000 from and after the Closing Date and (ii) the 
purchase price for such property shall be paid to the Borrower or such Restricted Subsidiary for 
not less than 75% cash consideration; 

(f) Dispositions of cash and Cash Equivalents; 

(g) Dispositions of accounts receivable in connection with the collection or 
compromise thereof; 

(h) licensing or sublicensing of IP Rights in the ordinary course of business on 
customary terms; 

(i) sales, Disposition or contributions of property (A) between Loan Parties (other 
than Holdings), (B) between Restricted Subsidiaries (other than Loan Parties), (C) by Restricted 
Subsidiaries that are not Loan Parties to the Loan Parties (other than Holdings) or (D) by Loan 
Parties to any Restricted Subsidiary that is not a Loan Party, provided that (1) the portion (if 
any) of any such Disposition made for less than fair market value and (2) any non-cash 
consideration received in exchange for any such Disposition, shall in each case constitute an 
Investment in such Restricted Subsidiary; 

(j) leases, subleases, licenses or sublicenses of property in the ordinary course of 
business and which do not materially interfere with the business of the Borrower and its 
Restricted Subsidiaries; 

(k) transfers of property subject to Casualty Events upon receipt of the Net Cash 
Proceeds of such Casualty Event;  
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(l) Dispositions made on the Closing Date to consummate the Transactions;  

(m) Dispositions of Investments (including Equity Interests) in Joint Ventures to 
the extent required by, or made pursuant to customary buy/sell arrangements between, the joint 
venture parties set forth in joint venture arrangements and similar binding arrangements;  

(n) the transfer for fair value of property (including Equity Interests of 
Subsidiaries) to another Person in connection with a joint venture arrangement with respect to 
the transferred Property, provided that such transfer is permitted under Section 7.02(j) or (o); 

(o) the unwinding of Swap Contracts permitted hereunder pursuant to their terms;  

(p) transfers of condemned property as a result of the exercise of “eminent 
domain” or other similar policies to the respective Governmental Authority or agency that has 
condemned the same (whether by deed in lieu of condemnation or otherwise), and transfers of 
property that have been subject to a casualty to the respective insurer of such real property as 
part of an insurance settlement;  

(q) any Disposition of any asset between or among the Borrower and its Restricted 
Subsidiaries as a substantially concurrent interim Disposition in connection with a Disposition 
otherwise permitted pursuant to this Section 7.05; 

(r) the purchase and sale or other transfer, in each case for cash, of Permitted 
Receivables Financing Assets (including by capital contribution) to a Permitted Receivables 
Financing Subsidiary; 

(s) Dispositions by the Borrower and its Restricted Subsidiaries not otherwise 
permitted under this Section 7.05; provided, that (i) at the time of such Disposition (other than 
any such Disposition made pursuant to a legally binding commitment entered into at a time 
when no Event of Default exists), no Event of Default shall exist or would result from such 
Disposition, (ii) the aggregate book value of all property Disposed of in reliance on this 
clause (v) shall not exceed $150,000,000 and (iii) the purchase price for such property in excess 
of $10,000,000 shall be paid to the Borrower or such Restricted Subsidiary for not less than 
75% cash consideration; provided, however, that for the purposes of this clause (s)(iii), the 
following shall be deemed to be cash:  (A) any liabilities (as shown on Borrower’s or the 
applicable Restricted Subsidiary’s most recent balance sheet provided hereunder or in the 
footnotes thereto) of Borrower or such Restricted Subsidiary (other than liabilities that are by 
their terms subordinated to the Obligations) that are assumed by the transferee with respect to 
the applicable Disposition and for which Borrower and all of its Restricted Subsidiaries shall 
have been validly released by all applicable creditors in writing and (B) any securities received 
by Borrower or the applicable Restricted Subsidiary from such transferee that are converted by 
Borrower or such Restricted Subsidiary into cash or Cash Equivalents (to the extent of the cash 
or Cash Equivalents received) within 180 days following the closing of the applicable 
Disposition; and  

(t) the Disposition of any Unrestricted Subsidiary; 

provided, however, that any Disposition of any property pursuant to this Section 7.05 (except pursuant to 
Sections 7.05(d), (g), (i) (k), (q) and (r)), shall be for no less than the fair market value of such property at 
the time of such Disposition. To the extent any Collateral is Disposed of as expressly permitted by this 
Section 7.05, to any Person other than a Loan Party, such Collateral shall be sold free and clear of the 
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Liens created by the Loan Documents, and the Administrative Agent shall be authorized to take any 
actions deemed appropriate in order to effect the foregoing. 

7.06 Restricted Payments.  Declare or make, directly or indirectly, any Restricted 
Payment, except: 

(a) each Restricted Subsidiary may make Restricted Payments to the Borrower and 
to Restricted Subsidiaries (and, in the case of a Restricted Payment by a non-wholly-owned 
Restricted Subsidiary, to the Borrower and any Restricted Subsidiary and to each other owner 
of Equity Interests of such Restricted Subsidiary based on their relative ownership interests); 

(b) the Borrower and each Restricted Subsidiary may declare and make dividend 
payments or other distributions payable solely in the Equity Interests (other than Disqualified 
Equity Interests) of such Person; 

(c) the Borrower may make Restricted Payments with the cash proceeds 
contributed to its common equity from the Net Cash Proceeds of any Permitted Equity Issuance 
Not Otherwise Applied, so long as, with respect to any such Restricted Payments, no Event of 
Default shall have occurred and be continuing or would result therefrom; 

(d) to the extent constituting Restricted Payments, the Borrower and its Restricted 
Subsidiaries may enter into transactions expressly permitted by Section 7.02, 7.04, 7.08 or 7.14; 

(e) the Borrower or any Restricted Subsidiary may make Restricted Payments to 
Holdings: 

(i) the proceeds of which will be used to pay the income tax liability of 
Holdings attributable to the Borrower and its Subsidiaries in respect of consolidated, 
combined, unitary or affiliated returns for the relevant jurisdiction of Holdings 
determined as if the Borrower and its Subsidiaries filed separately; provided that 
Restricted Payments under this Section 7.06(e)(i) shall not exceed the income tax liability 
of the consolidated, combined, unitary or affiliated group that includes the Borrower; 

(ii) the proceeds of which shall be used by Holdings to pay (or to make a 
Restricted Payment to a Parent Holding Company to enable it to pay) (a) its operating 
expenses incurred in the ordinary course of business and other corporate overhead costs 
and expenses (including, without limitation, administrative, legal, accounting and similar 
expenses provided by third parties), which are reasonable and customary and incurred in 
the ordinary course of business, plus any reasonable and customary indemnification 
claims made by directors or officers of Holdings attributable to the ownership or 
operations of the Borrower and its Restricted Subsidiaries or (b) the fees and other 
amounts described in Section 7.08(d) to the extent that the Borrower would be then 
permitted under such Section 7.08(d) to pay such fees and other amounts directly; 

(iii) the proceeds of which shall be used by Holdings to pay its (or to make a 
Restricted Payment to a Parent Holding Company to enable it to pay) franchise taxes and 
other taxes imposed on a separate company basis; 

(iv) the proceeds of which will be used to repurchase, retire or otherwise 
acquire the Equity Interests of Holdings (or to make a Restricted Payment to a Parent 
Holding Company to enable it to repurchase, retire or otherwise acquire its Equity 
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Interest) from directors, employees or members of management of Holdings or any 
Restricted Subsidiary (or their estate, family members, spouse and/or former spouse), in 
each case in connection with the resignation, termination, death or disability of any such 
directors, employees or members of management, in an aggregate amount not in excess 
of (A) at any time prior to a Qualified IPO, $7,500,000 in any calendar year plus any 
unutilized portion of such amount in the immediately preceding fiscal year (but not 
exceeding $12,500,000) and (B) at any time after a Qualified IPO, $15,000,000 in any 
calendar year plus any unutilized portion of such amount in the immediately preceding 
fiscal year (but not exceeding $20,000,000); provided, further, that the amounts set forth 
in this clause (e)(iv) may be further increased by (A) the proceeds of any key-man life 
insurance maintained by Holdings (or a Parent Holding Company), the Borrower or a 
Restricted Subsidiary, plus (B) to the extent contributed in cash to the common equity of 
the Borrower, the Net Proceeds from the sale of Equity Interests of any Parent Holding 
Company, in each case to members of management, managers, directors or consultants of 
Holdings, the Borrower, any of its Subsidiaries or any Parent Holding Company that 
occurs after the Closing Date; 

(v) the proceeds of which are applied to the purchase or other acquisition by 
Holdings of all or substantially all of the property and assets or business of any Person, or 
of assets constituting a business unit, a line of business or division of such Person, or of 
all of the Equity Interests in a Person that, provided that if such purchase or other 
acquisition had been made by the Borrower, it would have constituted a “Permitted 
Acquisition” permitted to be made pursuant to Section 7.02; provided, that (A) such 
Restricted Payment shall be made concurrently with the closing of such purchase or other 
acquisition and (B) Holdings shall, immediately following the closing thereof, cause (1) 
all property acquired (whether assets or Equity Interests) to be contributed to the 
Borrower or its Restricted Subsidiaries or (2) the merger (to the extent permitted in 
Section 7.04) of the Person formed or acquired into the Borrower or its Restricted 
Subsidiaries in order to consummate such purchaser or other acquisition;  

(vi) repurchases of Equity Interests of Holdings deemed to occur upon the 
non-cash exercise of stock options and warrants or similar equity incentive awards; and 

(vii) the proceeds of which shall be used by Holdings to pay, or to make 
Restricted Payments to allow any Parent Holding Company to pay, other than to 
Affiliates of Holdings, a portion of any customary fees and expenses related to any 
unsuccessful equity offering by Holdings (or any Parent Holding Company), in each case 
directly attributable to the operations of the Borrower and its Restricted Subsidiaries; 

(f) in addition to the foregoing Restricted Payments, the Borrower may make 
additional Restricted Payments to Holdings in an aggregate amount not to exceed the sum of 
(1) an amount (which shall not be less than zero) equal to $35,000,000; plus (2) the portion, if 
any, of the Cumulative Credit on the date of such election that the Borrower elects to apply to 
this Section 7.06(f)(2), such election to be specified in a written notice of a Responsible Officer 
of the Borrower calculating in reasonable detail the amount of Cumulative Credit immediately 
prior to such election and the amount thereof elected to be so applied, provided that (in the case 
of this Section 7.06(f)(2)) (A) immediately before and immediately after giving Pro Forma 
Effect to any such Restricted Payment, no Default shall have occurred and be continuing; and 
(B) immediately after giving effect to any such Restricted Payment, the Borrower and its 
Restricted Subsidiaries shall be in Pro Forma Compliance with the financial covenants set forth 
in Section 7.11 and with a maximum Total Leverage Ratio of 3.5:1.0, such compliance to be 
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determined on the basis of the financial information most recently delivered to the 
Administrative Agent and the Lenders pursuant to Section 6.01(a) or (b) as though such 
Restricted Payment had been made as of the first day of the fiscal period covered thereby and 
evidenced by a certificate from a Responsible Officer of the Borrower demonstrating such 
compliance calculation in reasonable detail; 

(g) Restricted Payments made (i) on the Closing Date to consummate the 
Transaction, (ii) out of the cash proceeds received by the Borrower in respect of working 
capital adjustments or purchase price adjustments pursuant to the Merger Agreement (provided 
that the condition set out in Section 4.01(d)(ii) would have been satisfied on the Closing Date if 
the actual amount of the Equity Contribution on the Closing Date had been reduced  by the 
amount of any Restricted Payment made in reliance on this clause (ii)) and (iii) in order to 
satisfy indemnity and other similar obligations under the Merger Agreement; 

(h) Borrower or any of the Restricted Subsidiaries may (i) pay cash in lieu of 
fractional shares in connection with any dividend, split or combination thereof or any Permitted 
Acquisition and (ii) honor any conversion request by a holder of convertible Indebtedness and 
make cash payments in lieu of fractional shares in connection with any such conversion; 

(i) Restricted Payments in order to effectuate payments that at such time are 
permitted to be made under Section 7.08(d) and (e);  

(j) the Borrower and its Restricted Subsidiaries may make Restricted Payments to 
consummate the Transaction;  

(k) the payment of dividends and distributions within sixty (60) days after the date 
of declaration thereof, if at the date of declaration of such payment, such payment would have 
complied with the other provisions of this Section 7.06; and 

(l) provided that no Default or Event of Default is continuing or would result 
therefrom, after a Qualified IPO, the Borrower may make Restricted Payments to Holdings so 
that Holdings may make Restricted Payments to its equity holders or the equity holders of the 
Parent Holding Company in an aggregate amount not exceeding 6.0% per annum of the Net 
Cash Proceeds received by the Borrower from such Qualified IPO; provided that the 
Cumulative Credit shall be reduced by a corresponding amount of any such Restricted 
Payments. 

7.07 Change in Nature of Business.  Engage in any material line of business 
substantially different from those lines of business conducted by the Borrower and its Restricted 
Subsidiaries on the date hereof or any business reasonably related, complementary, synergistic or 
ancillary thereto or reasonable extensions thereof. 

7.08 Transactions with Affiliates.  Enter into any transaction of any kind with any 
Affiliate of the Borrower, whether or not in the ordinary course of business, other than (a) transactions 
among Loan Parties (other than Holdings) and their Restricted Subsidiaries (or any entity that becomes a 
Restricted Subsidiary as a result of such transaction), (b) on fair and reasonable terms substantially as 
favorable to the Borrower or such Restricted Subsidiary as would be obtainable by the Borrower or such 
Restricted Subsidiary at the time in a comparable arm’s length transaction with a Person other than an 
Affiliate, (c) the Transaction and the payment of fees and expenses in connection with the consummation 
of the Transaction, (d) so long as no Event of Default under Section 8.01(f) or (g) shall have occurred and 
be continuing, the payment of fees (including termination payments) to the Sponsor pursuant to the 
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Sponsor Management Agreement and related indemnities and reasonable expenses, provided that during 
the period that an Event of Default under Section 8.01(f) or (g) shall have occurred or be continuing, the 
annual fixed management fee pursuant to the Sponsor Management Agreement may accrue, but not be 
paid, and following cure of such Event of Default to the satisfaction of the Administrative Agent, such 
accrued management fee may be paid to the Sponsor, (e) customary fees and indemnities may be paid to 
any directors of Holdings, the Borrower and its Restricted Subsidiaries (and, to the extent directly 
attributable to the operations of the Borrower and its Restricted Subsidiaries, to any Parent Holding 
Company) and reasonable out-of-pocket costs of such Persons may be reimbursed, (f) the Borrower and 
its Restricted Subsidiaries may enter into employment and severance arrangements with officers and 
employees in the ordinary course of business and transactions pursuant to stock option plans and 
employee benefit plans and arrangements in the ordinary course of business, (g) Restricted Payments 
permitted under Section 7.06, (h) Investments in the Borrower’s Subsidiaries and Joint Ventures (to the 
extent any such Subsidiary that is not a Restricted Subsidiary or any such Joint Venture is only an 
Affiliate as a result of Investments by Holdings and its Restricted Subsidiaries in such Subsidiary or Joint 
Venture) to the extent otherwise permitted under Section 7.02, (i) any payments required to be made 
pursuant to the Merger Agreement, (j) transactions pursuant to agreements in existence on the Closing 
Date and set forth on Schedule 7.08 or any amendment thereto to the extent such an amendment is not 
adverse to the Lenders in any material respect, (k) transactions between Borrower or any Restricted 
Subsidiaries and any Person that is an Affiliate solely due to the fact that a director of such Person is also 
a director of Borrower or any Parent Holding Company; provided, however, that such director abstains 
from voting as a director of Borrower or such Parent Holding Company, as the case may be, on any 
matter involving such other Person, and (l) the issuance of Equity Interests to the Sponsor or any Parent 
Holding Company, or to any director, officer, employee or consultant thereof.   

7.09 Burdensome Agreements.  Enter into or permit to exist any Contractual 
Obligation (other than this Agreement or any other Loan Document) that limits the ability (a) of any 
Restricted Subsidiary of the Borrower to make Restricted Payments to the Borrower or any Guarantor 
which is a Restricted Subsidiary of the Borrower or to otherwise transfer property to or invest in the 
Borrower or any Guarantor, except for (i) any agreement in effect on the date hereof and described on 
Schedule 7.09, (ii) any agreement in effect at the time any Restricted Subsidiary becomes a Subsidiary of 
the Borrower, so long as such agreement was not entered into solely in contemplation of such Person 
becoming a Subsidiary of the Borrower, (iii) any agreement representing Indebtedness of a Restricted 
Subsidiary of the Borrower which is not a Loan Party which is permitted by Section 7.03, (iv) any 
agreement in connection with a Disposition of all or substantially all of the Equity Interests or assets of 
such Subsidiary permitted by Section 7.05, (v) customary provisions in joint venture agreements or other 
similar agreements applicable to joint ventures permitted under Section 7.02 and applicable solely to such 
joint venture entered into in the ordinary course of business or (vi) customary provisions restricting 
assignment of any agreement entered into in the ordinary course of business, (vii) restrictions contained in 
the Permitted Surviving Debt documents (as amended, so long as such restrictions are not expanded in 
scope), (viii) customary net worth provisions contained in Real Property leases entered into by the 
Borrower and its Restricted Subsidiaries in the ordinary course of business, so long as the Borrower has 
determined in good faith that such net worth provisions would not reasonably be expected to impair the 
ability of the Borrower and its Restricted Subsidiaries to meet their ongoing obligations, (ix) any 
restrictions regarding licenses or sublicenses by the Borrower and its Restricted Subsidiaries of IP Rights 
in the ordinary course of business (in which case such restriction shall relate only to such IP Rights), (x) 
customary provisions restricting the subletting or assignment of any lease governing a leasehold interest, 
(xi) in each case so long as no Subsidiary is restricted from making Restricted Payments or transfers to 
the Borrower, customary restrictions contained in (A) the Senior Notes, (B) Permitted Ratio Debt and (C) 
Indebtedness permitted pursuant to Sections 7.03(b)(xv), (xii) restrictions contained in Indebtedness 
permitted pursuant to Section 7.03(b)(vii) to the extent no more restrictive to the Borrower and its 
Subsidiaries than the covenants contained in this Agreement and (xiii) solely to the extent that (A) such 
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restrictions relate to the Subsidiary being acquired or incurring such Indebtedness and (B) such 
Indebtedness is expressly made non-recourse to the Borrower and the other Restricted Subsidiaries, 
restrictions contained in Indebtedness permitted pursuant to Sections 7.03(b)(xix) or (xxi) or (b) of the 
Borrower or any Loan Party (other than Holdings) to create, incur, assume or suffer to exist Liens on 
property of such Person for the benefit of the Lenders with respect to the Facilities and the Obligations or 
under the Loan Documents except for (i) negative pledges and restrictions on Liens in favor of any holder 
of Indebtedness permitted under Sections 7.03(b)(v) or (xxi) or, to the extent it constitutes Indebtedness 
of a type permitted under Section 7.03(b)(v), Indebtedness permitted under Sections 7.03(b)(xiii) or (xix), 
but in each case solely to the extent any negative pledge relates to the property financed by or the subject 
of such Indebtedness, (ii) customary restrictions in leases, subleases, licenses or asset sale agreements 
otherwise permitted hereby so long as such restrictions relate to the assets subject thereto, (iii) in each 
case so long as such restrictions are no broader in scope than those contained in the Senior Notes, 
customary restrictions contained in the (A) Senior Notes and (B) Permitted Ratio Debt (solely to the 
extent any negative pledge relates to the property financed by or the subject of such Indebtedness), 
provided in each case that such restrictions do not restrict the Liens securing the Obligations or the first 
priority status thereof, (iv) restrictions arising in connection with cash or other deposits permitted under 
Sections 7.01 or 7.02 and limited to such cash or deposit, (v) customary provisions restricting assignment 
of any agreement entered into in the ordinary course of business, (vi) customary provisions restricting the 
subletting or assignment of any lease governing a leasehold interest, (vii) restrictions contained in the 
Permitted Surviving Debt documents (as amended, so long as such restrictions are not expanded in 
scope)), (viii) customary provisions in joint venture agreements and other similar agreements applicable 
to joint ventures entered into in the ordinary course of business relating to the assets and Equity Interests 
of such Joint Venture, (ix) restrictions imposed by applicable law, (x) restrictions contained in 
Indebtedness permitted pursuant to Section 7.03(b)(vi) or, to the extent it constitutes Indebtedness of a 
type permitted under Section 7.03(b)(vi), Section 7.03(b)(xiii) or (xix) to the extent relating to the 
Subsidiary incurring such Indebtedness and its Subsidiaries and provided that such restrictions do not 
restrict the Liens securing the Obligations as contemplated by Loan Documents or the first priority status 
thereof and (xi) restrictions contained in Indebtedness permitted pursuant to Section 7.03(b)(vii) to the 
extent no more restrictive to the Borrower and its Restricted Subsidiaries than the covenants contained in 
this Agreement. 

7.10 Use of Proceeds.  Use the proceeds of any Credit Extension, whether directly or 
indirectly, to purchase or carry margin stock (within the meaning of Regulation U of the FRB) or to 
extend credit to others for the purpose of purchasing or carrying margin stock or to refund Indebtedness 
originally incurred for such purpose. 

7.11 Financial Covenants. 

(a) Total Senior Secured Leverage Ratio.  Permit the Total Senior Secured Leverage 
Ratio as of the end of any fiscal quarter of the Borrower set forth below to be greater than the ratio set 
forth below opposite such period: 

Calendar Year March 31 June 30 September 30 December 31 

2011 4.75:1.00 4.75:1.00 4.75:1.00 4.50:1.00 

2012 4.50:1.00 4.50:1.00 4.50:1.00 4.25:1.00 

2013 4.25:1.00 4.25:1.00 4.25:1.00 4.00:1.00 

2014 4.00:1.00 4.00:1.00 4.00:1.00 3.75:1.00 

2015 3.75:1.00 3.75:1.00 3.75:1.00 3.50:1.00 
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2016 3.50:1.00 3.50:1.00 3.50:1.00 3.25:1.00 

2017 3.25:1.00 3.25:1.00 3.25:1.00 3.25:1.00 
 

(b) Interest Coverage Ratio.  Permit the Interest Coverage Ratio as of the end of any 
fiscal quarter of the Borrower as set forth below to be less than the ratio set forth below opposite such 
fiscal quarter: 

Calendar Year March 31 June 30 September 30 December 31 

2011 1.75:1.00 1.75:1.00 1.75:1.00 1.75:1.00 

2012 1.75:1.00 1.75:1.00 1.75:1.00 2.00:1.00 

2013 2.00:1.00 2.00:1.00 2.00:1.00 2.00:1.00 

2014 2.00:1.00 2.00:1.00 2.00:1.00 2.00:1.00 

2015 2.00:1.00 2.00:1.00 2.00:1.00 2.25:1.00 

2016 2.25:1.00 2.25:1.00 2.25:1.00 2.25:1.00 

2017 2.25:1.00 2.25:1.00 2.25:1.00 2.25:1.00 
 

7.12 Amendments to Organization Documents.  Amend any of its Organization 
Documents in a manner materially adverse to the Administrative Agent or the Lenders. 

7.13 Accounting Changes.  Make any change in fiscal year; provided, however, that 
Borrower may, upon written notice to the Administrative Agent, change its fiscal year to any other fiscal 
year reasonably acceptable to the Administrative Agent, in which case, Borrower and the Administrative 
Agent will, and are hereby authorized by the Lenders to, make any adjustments to this Agreement that are 
necessary to reflect such change in fiscal year. 

7.14 Prepayments, Etc. of Indebtedness.  (a) Prepay, redeem, purchase, defease or 
otherwise satisfy prior to the scheduled maturity thereof in any manner any of the Senior Notes or any 
Permitted Ratio Debt (it being understood that payments of regularly scheduled interest and principal 
shall be permitted) (collectively, together with any Permitted Refinancing of the foregoing, “Junior 
Financing”), or make any payment in violation of any subordination terms of any Junior Financing 
Documentation, except (i) a prepayment of Junior Financing made using the portion, if any, of the 
Cumulative Credit on the date of such election that the Borrower elects to apply to this Section 7.14(a)(i), 
such election to be specified in a written notice of a Responsible Officer of the Borrower calculating in 
reasonable detail the amount of Cumulative Credit immediately prior to such election and the amount 
thereof elected to be so applied; provided that (A) immediately before and immediately after giving Pro 
Forma Effect to any such prepayment, no Default shall have occurred and be continuing; and (B) 
immediately after giving effect to any such prepayment, the Borrower and its Restricted Subsidiaries shall 
be in Pro Forma Compliance with the financial covenants set forth in Section 7.11 and with a maximum 
Total Leverage Ratio of 4.0:1.0, such compliance to be determined on the basis of the financial 
information most recently delivered to the Administrative Agent and the Lenders pursuant to 
Section 6.01(a) or (b) as though such prepayment had been made as of the first day of the fiscal period 
covered thereby and evidenced by a certificate from a Responsible Officer of the Borrower demonstrating 
such compliance calculation in reasonable detail, (ii) the refinancing of the Senior Notes  or any Permitted 
Refinancing thereof with the Net Cash Proceeds of any Permitted Ratio Debt or of any Permitted Equity 
Issuance (other than Cure Amounts) Not Otherwise Applied, in each case, to the extent not required to 
prepay any Loans or Facility pursuant to Section 2.05(b), (iii) the conversion of any Junior Financing to 
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Equity Interests (other than Disqualified Equity Interests) or the prepayment of Junior Financing with the 
proceeds of Permitted Equity Issuances (other than Cure Amounts) Not Otherwise Applied, (iv) the 
refinancing of any Junior Financing with any Permitted Refinancing thereof, (v) the refinancing of any 
Permitted Ratio Debt with the Net Cash Proceeds of any Permitted Ratio Debt or of any Permitted Equity 
Issuance (other than Cure Amounts) Not Otherwise Applied, (vi) the prepayment of any Junior Financing 
or Permitted Refinancing thereof, in an aggregate amount not to exceed (x) $65,000,000 plus (y) the 
amount, if any, that is then available for Restricted Payments pursuant to Section 7.06(f)(1) (as such 
amount may be reduced from time to time in accordance with the terms of such Section 7.06(f)(1)), (vii) 
the redemption of the Discharged Existing Notes pursuant to the definition thereof and (viii) prepayment 
of the Existing IRB; or (b) amend, modify or change any term or condition of any Junior Financing 
Documentation in any manner that is, taken as a whole, materially adverse to the interests of the 
Administrative Agent or the Lenders. 

7.15 Capital Expenditures.  Make or become legally obligated to make in such period 
any Capital Expenditure, except for Capital Expenditures in the ordinary course of business not 
exceeding, in the aggregate for the Borrower and its Restricted Subsidiaries during each fiscal year set 
forth below, the amount set forth opposite such fiscal year (each such amount, the “Permitted Capital 
Expenditure Amount” for such fiscal year): 

Fiscal Year Amount 

2011 $75,000,000 

2012 $75,000,000 

2013 $75,000,000 

2014 $85,000,000 

2015 $85,000,000 

2016 $85,000,000 
 
; provided, however, that: 
 

(a) with respect to any fiscal year of the Borrower during which a Permitted 
Acquisition is consummated and for each fiscal year subsequent thereto, the Permitted Capital 
Expenditure Amount applicable to each such fiscal year shall (subject to the immediately 
following proviso in this subclause (a)) be increased by an amount equal to 125% of the 
quotient obtained by dividing (A) the amount of capital expenditures (determined in accordance 
with GAAP) made by the acquired entity or business for the thirty-six month period 
immediately preceding the consummation of such Permitted Acquisition by (B) three (3) (the 
“Acquired Permitted Capital Expenditure Amount”); provided, further, that, with respect to 
the fiscal year during which any such Permitted Acquisition occurs, the Permitted Capital 
Expenditure Amount applicable to such fiscal year shall be increased by an amount equal to the 
product of (x) the Acquired Permitted Capital Expenditure Amount and (y) a fraction, the 
numerator of which is the number of days remaining in such fiscal year and the denominator of 
which is 365 or 366, as applicable; 

(b) notwithstanding anything to the contrary set out above, to the extent that the 
aggregate amount of Capital Expenditures made by the Borrower and the Restricted 
Subsidiaries in any fiscal year is less than the amount set forth above, 100% of the amount of 
such difference (the “Rollover Amount”) may be carried forward and used to make Capital 
Expenditures in the next succeeding fiscal year (provided, that any Rollover Amount shall be 
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deemed to be used to make Capital Expenditures in any fiscal year before the amount set forth 
above for such fiscal year shall be deemed to be used to make Capital Expenditures for such 
fiscal year); 

(c) for any fiscal year, the amount of Capital Expenditures that would otherwise be 
permitted in such fiscal year pursuant to this Section 7.15 (including as a result of clauses (a) 
and (b)) may be increased by an amount not to exceed 25% of the Permitted Capital 
Expenditure Amount for the immediately succeeding fiscal year (the “CapEx Pull Forward 
Amount”); provided that before any Capital Expenditures are made in a fiscal year pursuant to 
the CapEx Pull Forward Amount, Capital Expenditures shall have been made in such fiscal 
year in an amount equal to the Capital Expenditures otherwise permitted in such fiscal year 
pursuant to this Section 7.15 (including as a result of the application of Section 7.15(b)).  The 
actual CapEx Pull Forward Amount in respect of any such fiscal year shall reduce, on a dollar 
for dollar basis, the amount of Capital Expenditures that would have been permitted to be made 
for the immediately succeeding fiscal year.   

(d) the Borrower or any Restricted Subsidiary may make additional Capital 
Expenditures using the portion, if any, of the Cumulative Credit on the date of such election 
that the Borrower elects to apply to this Section 7.15(c), such election to be specified in a 
written notice of a Responsible Officer of the Borrower calculating in reasonable detail the 
amount of Cumulative Credit immediately prior to such election and the amount thereof elected 
to be so applied; provided that immediately before and immediately after giving Pro Forma 
Effect to any such prepayment the Borrower and its Restricted Subsidiaries shall be in Pro 
Forma Compliance with the financial covenants set forth in Section 7.11 and a maximum Total 
Leverage Ratio of 5.0:1.0, such compliance to be determined on the basis of the financial 
information most recently delivered to the Administrative Agent and the Lenders pursuant to 
Section 6.01(a) or (b) as though such Capital Expenditure had been made as of the first day of 
the fiscal period covered thereby and evidenced by a certificate a Responsible Officer of the 
Borrower demonstrating such compliance calculation in reasonable detail. 

7.16 Holding Company.  In the case of Holdings, (i) conduct, transact or otherwise 
engage in any business or operations other than those incidental to its ownership of the Equity Interests of 
the Borrower, the performance of the Loan Documents, the Junior Financing Documentation or, in each 
case, activities expressly permitted hereunder and thereunder and the consummation of the Transactions, 
(ii) incur any Indebtedness (other than pursuant to any Loan Document and other than Guarantees of 
Indebtedness permitted to be incurred hereunder by any Loan Party), (iii) create, incur, assume or suffer 
to exist any Lien on any Equity Interests of the Borrower (other than Liens pursuant to any Loan 
Document or non-consensual Liens arising solely by operation of law); or (iv) permit the Borrower to be 
a Subsidiary that is not wholly owned by Holdings.  Nothing in this Section 7.16 shall prevent Holdings 
from (a) the maintenance of its legal existence (including the ability to incur fees, costs and expenses 
relating to such maintenance), (b) the performance of its obligations with respect to the Loan Documents, 
the Merger Agreement and the other agreements contemplated thereby, (c) the performance of activities 
in preparation for and consummating any public offering of its common stock or any other issuance or 
sale of its Equity Interests (other than Disqualified Equity Interests), (d) payment of dividends, making 
contributions to the capital of the Borrower and the receipt of Restricted Payments permitted under 
Section 7.06, (e) participating in tax, accounting and other administrative matters as a member of the 
consolidated group of Holdings and the Borrower, including, without limitation, compliance with 
applicable laws and legal, tax and accounting matters related thereto and activities relating to its 
employees (f) holding any cash (but not operating any property), (g) providing indemnification to 
officers, managers and directors and (h) any activities incidental to the foregoing. 
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ARTICLE VIII 
EVENTS OF DEFAULT AND REMEDIES 

8.01 Events of Default.  Any of the following shall constitute an Event of Default: 

(a) Non-Payment.  The Borrower or any other Loan Party fails to pay (i) when and 
as required to be paid herein, any amount of principal of any Loan, or (ii) within five (5) 
Business Days after the same becomes due, any interest on any Loan or on any L/C Obligation, 
any L/C Obligation or any fee due hereunder, or any other amount payable hereunder or with 
respect to any other Loan Document; or 

(b) Specific Covenants.  The Borrower fails to perform or observe any term, 
covenant or agreement contained in any of Sections 6.03(a), 6.05 (solely with respect to the 
Borrower), 6.11 or Article VII (subject to, in the case of the financial covenants contained in 
Section 7.11, the cure rights contained in Section 8.03), or Holdings fails to perform or observe 
any term, covenant or agreement contained in Section 7.16; or 

(c) Other Defaults.  Any Loan Party fails to perform or observe any other covenant 
or agreement (not specified in Section 8.01(a) or (b) above) contained in any Loan Document 
on its part to be performed or observed and such failure continues for thirty (30) days after 
notice thereof by the Administrative Agent to the Borrower; or 

(d) Representations and Warranties.  Any representation, warranty, certification or 
statement of fact made or deemed made by or on behalf of the Borrower or any other Loan 
Party herein, in any other Loan Document, or in any document required to be delivered in 
connection herewith or therewith shall be incorrect or misleading in any material respect (and 
in all respects if any such representation or warranty is already qualified by materiality) when 
made or deemed made; or 

(e) Cross-Default.  (i) Any Loan Party or any Restricted Subsidiary (A) fails to 
make any payment beyond the applicable grace period with respect thereto, if any (whether by 
scheduled maturity, required prepayment, acceleration, demand, or otherwise) in respect of any 
Indebtedness (other than Indebtedness hereunder) having an aggregate outstanding principal 
amount of more than the Threshold Amount, or (B) fails to observe or perform any other 
agreement or condition relating to any such Indebtedness, or any other event occurs, the effect 
of which default or other event is to cause, or to permit the holder or holders of such 
Indebtedness (or a trustee or agent on behalf of such holder or holders or beneficiary or 
beneficiaries) to cause, with the giving of notice if required, such Indebtedness to become due 
or to be repurchased, prepaid, defeased or redeemed (automatically or otherwise), or an offer to 
repurchase, prepay, defease or redeem such Indebtedness to be made, prior to its stated 
maturity; provided that this clause (e)(B) shall not apply to secured Indebtedness that becomes 
due as a result of the voluntary sale or transfer of the property or assets securing such 
Indebtedness, if such sale or transfer is permitted hereunder and under the documents providing 
for such Indebtedness and such Indebtedness is repaid when required under the documents 
providing for such Indebtedness; provided, further, that such failure is unremedied and is not 
validly waived by the holders of such Indebtedness in accordance with the terms of the 
documents governing such Indebtedness prior to any termination of the Revolving Credit 
Commitments or acceleration of the Loans pursuant to Section 8.02; or 

(f) Insolvency Proceedings, Etc.  Any Loan Party or any of its Restricted 
Subsidiaries (other than Immaterial Subsidiaries) institutes or consents to the institution of any 

NYDOCS02/909004.17 129 



 

proceeding under any Debtor Relief Law, or makes an assignment for the benefit of creditors; 
or applies for or consents to the appointment of any receiver, trustee, custodian, conservator, 
liquidator, rehabilitator or similar officer for it or for all or any material part of its property; or 
any receiver, trustee, custodian, conservator, liquidator, rehabilitator or similar officer is 
appointed without the application or consent of such Person and the appointment continues 
undischarged or unstayed for sixty (60) calendar days; or any proceeding under any Debtor 
Relief Law relating to any such Person or to all or any material part of its property is instituted 
without the consent of such Person and continues undismissed or unstayed for sixty (60) 
calendar days, or an order for relief is entered in any such proceeding; or 

(g) Inability to Pay Debts; Attachment.  (i) Any Loan Party or any Restricted 
Subsidiary (other than any Immaterial Subsidiary) thereof becomes unable or admits in writing 
its inability or fails generally to pay its debts as they become due, or (ii) any writ or warrant of 
attachment or execution or similar process is issued or levied against all or any material part of 
the property of any such Person and is not released, vacated or fully bonded within sixty (60) 
days after its issue or levy; or 

(h) Judgments.  There is entered against any Loan Party or any Restricted 
Subsidiary a final judgment or order for the payment of money in an aggregate amount (as to 
all such judgments and orders) exceeding the Threshold Amount (to the extent not covered by 
independent third-party insurance as to which the insurer has been notified of such judgment or 
order and does not deny or fail to acknowledge coverage) and there is a period of sixty (60) 
consecutive days during which a stay of enforcement of such judgment, by reason of a pending 
appeal or otherwise, is not in effect; or 

(i) ERISA.  (i) An ERISA Event occurs with respect to a Pension Plan or 
Multiemployer Plan which has resulted or could reasonably be expected to result in liability of 
any Loan Party under Title IV of ERISA to the Pension Plan, Multiemployer Plan or the PBGC 
in an aggregate amount which could reasonably be expected to result in a Material Adverse 
Effect, or (ii) any Loan Party or any ERISA Affiliate fails to pay when due, after the expiration 
of any applicable grace period, any installment payment with respect to its withdrawal liability 
under Section 4201 of ERISA under a Multiemployer Plan in an aggregate amount which could 
reasonably be expected to result in a Material Adverse Effect; or 

(j) Invalidity of Loan Documents.  Any material provision of any Loan Document, 
at any time after its execution and delivery and for any reason other than as expressly permitted 
hereunder or thereunder (including as a result of a transaction permitted under Section 7.04 or 
7.05) or satisfaction in full of all the Obligations (other than contingent indemnification 
obligations as to which no claim has been asserted and obligations and liabilities under Secured 
Cash Management Agreements and Secured Hedge Agreements as to which arrangements 
satisfactory to the applicable Cash Management Bank or Hedge Bank shall have been made) 
ceases to be in full force and effect; or any Loan Party contests in writing the validity or 
enforceability of any provision of any Loan Document; or any Loan Party denies in writing that 
it has any or further liability or obligation under any Loan Document (other than as a result of 
repayment in full of the Obligations (other than contingent indemnification obligations as to 
which no claim has been asserted and obligations and liabilities under Secured Cash 
Management Agreements and Secured Hedge Agreements as to which arrangements 
satisfactory to the applicable Cash Management Bank or Hedge Bank shall have been made) 
and termination of the Aggregate Commitments), or purports in writing to revoke or rescind 
any Loan Document; or 
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(k) Change of Control.  There occurs any Change of Control; or 

(l) Collateral Documents.  Any Collateral Document after delivery thereof 
pursuant to Section 4.01 or 6.12 shall for any reason (other than pursuant to the terms thereof 
including as a result of a transaction permitted under Section 7.04 or 7.05) cease to create a 
valid and perfected first priority lien on and security interest in any material Collateral covered 
thereby, subject to Liens permitted under Section 7.01, except to the extent (i) that any such 
perfection or priority is not required pursuant to Section 4.01, Section 6.12 or Section 6.14 or 
results from the failure of the Administrative Agent to maintain possession of certificates 
actually delivered to it representing securities pledged under the Collateral Documents or to file 
Uniform Commercial Code continuation statements, or (ii) except as to Collateral consisting of 
Real Property, to the extent that such losses are covered by a lender’s title insurance policy and 
such insurers have not denied or failed to acknowledge coverage; or 

(m) Subordination.  (i)  The subordination provisions of the documents evidencing 
or governing Indebtedness in excess of the Threshold Amount contractually subordinated by its 
terms to the Obligations (the “Subordination Provisions”) shall, in whole or in part, terminate, 
cease to be effective or cease to be legally valid, binding and enforceable against any holder of 
the applicable subordinated Indebtedness (unless, at such time, the Borrower shall be permitted 
under Section 7.03 to incur such Indebtedness on the terms in effect after giving effect to such 
termination or cessation); or (ii) the Borrower or any other Loan Party shall, directly or 
indirectly, disavow in writing or contest in any manner (A) the effectiveness, validity or 
enforceability of any of the Subordination Provisions or (B) that the Subordination Provisions 
exist for the benefit of the Administrative Agent, the Lenders and the L/C Issuers. 

8.02 Remedies Upon Event of Default.  If any Event of Default occurs and is 
continuing, the Administrative Agent shall, at the request of, or may, with the consent of, the Required 
Lenders, take any or all of the following actions: 

(a) declare the commitment of each Lender to make Loans and any obligation of 
the L/C Issuers to make L/C Credit Extensions to be terminated, whereupon such commitments 
and obligation shall be terminated;  

(b) declare the unpaid principal amount of all outstanding Loans, all interest 
accrued and unpaid thereon, and all other amounts owing or payable hereunder or under any 
other Loan Document to be immediately due and payable, without presentment, demand, 
protest or other notice of any kind, all of which are hereby expressly waived by the Borrower;  

(c) require that the Borrower Cash Collateralize the L/C Obligations (in an amount 
equal to the then Outstanding Amount thereof); and 

(d) exercise on behalf of itself, the L/C Issuers and the Lenders all rights and 
remedies available to it, the L/C Issuers and the Lenders under the Loan Documents, under any 
document evidencing Indebtedness in respect of which the Facilities have been designated as 
“Designated Senior Debt,” (or any comparable term) and/or under applicable Law; 

provided, however, that upon the occurrence of an actual or deemed entry of an order for relief with 
respect to the Borrower under any Debtor Relief Law, the obligation of each Lender to make Loans and 
any obligation of the L/C Issuers to make L/C Credit Extensions shall automatically terminate, the unpaid 
principal amount of all outstanding Loans and all interest and other amounts as aforesaid shall 
automatically become due and payable, and the obligation of the Borrower to Cash Collateralize the L/C 
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Obligations as aforesaid shall automatically become effective, in each case without further act of the 
Administrative Agent or any Lender. 

8.03 Right to Cure.  Notwithstanding anything to the contrary contained in 
Section 8.01 or 8.02, in the event that the Borrower fails to comply with the requirements of the 
covenants set forth in Section 7.11, then (A) until the expiration of the 10th Business Day subsequent to 
the date the relevant financial statements are required to be delivered pursuant to Sections 6.01(a) and (b), 
the Borrower shall have the right to issue common equity for cash (the “Cure Right”), and upon the 
receipt by the Borrower of such cash (the “Cure Amount”) pursuant to the exercise by the Borrower of 
such Cure Right, the calculation of EBITDA as used in the covenants set forth in Section 7.11 shall be 
recalculated giving effect to the following pro forma adjustments: 

(i) EBITDA shall be increased, solely for the purpose of measuring the covenants 
set forth in Section 7.11 and not for any other purpose under this Agreement (including but not 
limited to determining the availability or amount of any covenant baskets or carve-outs or 
determining the Applicable Commitment Fee or the Applicable Commitment Rate), by an amount 
equal to the Cure Amount; provided that (1) the receipt by the Borrower of the Cure Amount 
pursuant to the Cure Right shall be deemed to have no other effect whatsoever under this 
Agreement (including but not limited to determining the availability or amount of any covenant 
baskets or carve-outs or determining the Applicable Commitment Fee or the Applicable 
Commitment Rate) and (2) no Cure Amount shall reduce Indebtedness on a Pro Forma Basis for 
the applicable period for purposes of calculating the covenants set forth in Section 7.11; and 

(ii) If, after giving effect to the foregoing recalculations, the Borrower shall then be 
in compliance with the requirements of the covenants set forth in Section 7.11, the Borrower shall 
be deemed to have satisfied the requirements of the covenants set forth in Section 7.11 as of the 
relevant date of determination with the same effect as though there had been no failure to comply 
therewith at such date, and the applicable breach or default of the covenants set forth in 
Sections 7.11 that had occurred shall be deemed cured for the purposes of this Agreement; and 

(B) upon receipt by the Administrative Agent of written notice, prior to the expiration of the 10th 
Business Day subsequent to the date the relevant financial statements are required to be delivered 
pursuant to Section 6.01 (the “Anticipated Cure Deadline”), that the Borrower intends to exercise the 
Cure Right in respect of a fiscal quarter, the Lenders shall not be permitted to accelerate Loans held by 
them or to exercise remedies against the Collateral on the basis of a failure to comply with the 
requirements of the covenants set forth in Section 7.11 until such failure is not cured pursuant to the 
exercise of the Cure Right on or prior to the Anticipated Cure Deadline. 

Notwithstanding anything herein to the contrary, (i) in each four consecutive fiscal-quarter period there 
shall be at least two fiscal quarters in respect of which the Cure Right is not exercised, (ii) there can be no 
more than four fiscal quarters in respect of which the Cure Right is exercised during the term of the Term 
B Facility, and (iii) for purposes of this Section 8.03, the Cure Amount utilized shall be no greater than 
the amount required for purposes of complying with the covenants set forth in Section 7.11. 

8.04 Application of Funds.  After the exercise of remedies provided for in 
Section 8.02 (or after the Loans have automatically become immediately due and payable and the L/C 
Obligations have automatically been required to be Cash Collateralized as set forth in the proviso to 
Section 8.02), any amounts received on account of the Obligations shall, subject to the provisions of 
Sections 2.18 and 2.19, be applied by the Administrative Agent in the following order: 

First, to payment of that portion of the Obligations constituting fees, indemnities, 
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expenses and other amounts (including fees, disbursements and other charges of counsel payable 
under Section 10.04 and amounts payable under Article III) payable to the Administrative Agent 
in its capacity as such; 

Second, to payment of that portion of the Obligations constituting fees, indemnities and 
other amounts (other than principal, interest and Letter of Credit Fees) payable to the Lenders and 
the L/C Issuers (including fees, disbursements and other charges of counsel payable under 
Section 10.05) arising under the Loan Documents and amounts payable under Article III, ratably 
among them in proportion to the respective amounts described in this clause Second payable to 
them; 

Third, to payment of that portion of the Obligations constituting accrued and unpaid 
Letter of Credit Fees and interest on the Loans and L/C Borrowings, ratably among the Lenders 
and the L/C Issuers in proportion to the respective amounts described in this clause Third payable 
to them; 

Fourth, (i) to payment of that portion of the Obligations constituting unpaid principal of 
the Loans, the L/C Borrowings and Obligations then owing under Secured Hedge Agreements 
and the Secured Cash Management Agreements and (ii) to Cash Collateralize that portion of L/C 
Obligations comprising the aggregate undrawn amount of Letters of Credit to the extent not 
otherwise Cash Collateralized by the Borrower pursuant to Sections 2.03 and 2.18, ratably among 
the Lenders, the L/C Issuers, the Hedge Banks and the Cash Management Banks in proportion to 
the respective amounts described in this clause Fourth held by them; provided that (x) any such 
amounts applied pursuant to the foregoing clause (ii) shall be paid to the Administrative Agent 
for the ratable account of the applicable L/C Issuers to Cash Collateralize such L/C Obligations, 
(y) subject to Sections 2.03(c) and 2.18, amounts used to Cash Collateralize the aggregate 
undrawn amount of Letters of Credit pursuant to this clause Fourth shall be applied to satisfy 
drawings under such Letters of Credit as they occur and (z) upon the expiration of any Letter of 
Credit, the pro rata share of Cash Collateral attributable to such expired Letter of Credit shall be 
distributed in accordance with this clause Fourth; 

Fifth, to the payment of all other Obligations of the Loan Parties owing under or in 
respect of the Loan Documents that are due and payable to the Administrative Agent and the 
other Secured Parties on such date, ratably based upon the respective aggregate amounts of all 
such Obligations owing to the Administrative Agent and the other Secured Parties on such date; 
and 

Last, the balance, if any, after all of the Obligations have been indefeasibly paid in full, to 
the Borrower or as otherwise required by Law. 

If any amount remains on deposit as Cash Collateral after all Letters of Credit have either been fully 
drawn or expired, such remaining amount shall be applied to the other Obligations, if any, in the order set 
forth above.  

Notwithstanding the foregoing, Obligations arising under Secured Cash Management Agreements and 
Secured Hedge Agreements shall be excluded from the application described above if the Administrative 
Agent has not received written notice thereof, together with such supporting documentation as the 
Administrative Agent may reasonably request, from the applicable Cash Management Bank or Hedge 
Bank, as the case may be.  Each Cash Management Bank or Hedge Bank not a party to the Credit 
Agreement that has given the notice contemplated by the preceding sentence shall, by such notice, be 
deemed to have acknowledged and accepted the appointment of the Administrative Agent pursuant to the 

NYDOCS02/909004.17 133 



 

terms of Article IX hereof for itself and its Affiliates as if a “Lender” party hereto. 

ARTICLE IX 
ADMINISTRATIVE AGENT AND OTHER AGENTS 

9.01 Appointment and Authorization of Agents. 

(a) Each Lender hereby irrevocably appoints, designates and authorizes the 
Administrative Agent to take such action on its behalf under the provisions of this Agreement and each 
other Loan Document and to exercise such powers and perform such duties as are expressly delegated to 
it by the terms of this Agreement or any other Loan Document, together with such powers as are 
reasonably incidental thereto.  Notwithstanding any provision to the contrary contained elsewhere herein 
or in any other Loan Document, no Agent shall have any duties or responsibilities, except those expressly 
set forth herein, nor shall any Agent have or be deemed to have any fiduciary relationship with any 
Lender or participant, and no implied covenants, functions, responsibilities, duties, obligations or 
liabilities shall be read into this Agreement or any other Loan Document or otherwise exist against any 
Agent.  Without limiting the generality of the foregoing sentence, the use of the term “agent” herein and 
in the other Loan Documents with reference to any Agent is not intended to connote any fiduciary or 
other implied (or express) obligations arising under agency doctrine of any applicable Law.  Instead, such 
term is used merely as a matter of market custom, and is intended to create or reflect only an 
administrative relationship between independent contracting parties. 

(b) Each L/C Issuer shall act on behalf of the Lenders with respect to any Letters of 
Credit issued by it and the documents associated therewith, and such L/C Issuer shall have all of the 
benefits and immunities (i) provided to the Agents in this Article IX with respect to any acts taken or 
omissions suffered by such L/C Issuer in connection with Letters of Credit issued by it or proposed to be 
issued by it and the applications and agreements for letters of credit pertaining to such Letters of Credit as 
fully as if the term “Agent” as used in this Article IX and in the definition of “Agent-Related Person” 
included such L/C Issuer with respect to such acts or omissions, and (ii) as additionally provided herein 
with respect to such L/C Issuer. 

(c) The Administrative Agent shall also act as the “collateral agent” under the Loan 
Documents, and each of the Lenders (including in its capacities as a potential Cash Management Bank 
and a potential Hedge Bank) hereby irrevocably appoints and authorizes the Administrative Agent to act 
as the agent of such Lender for purposes of acquiring, holding and enforcing any and all Liens on 
Collateral granted by any of the Loan Parties to secure any of the Secured Obligations, together with such 
powers and discretion as are reasonably incidental thereto.  In this connection, the Administrative Agent, 
as “collateral agent” (and any co-agents, sub-agents and attorneys-in-fact appointed by the Administrative 
Agent pursuant to Section 9.02 for purposes of holding or enforcing any Lien on the Collateral (or any 
portion thereof) granted under the Collateral Documents, or for exercising any rights and remedies 
thereunder at the direction of the Administrative Agent), shall be entitled to the benefits of all provisions 
of this Article IX (including, without limitation, Section 9.07, as though such co-agents, sub-agents and 
attorneys-in-fact were the “collateral agent” under the Loan Documents) as if set forth in full herein with 
respect thereto.   

9.02 Delegation of Duties.  The Administrative Agent may execute any of its duties 
under this Agreement or any other Loan Document (including for purposes of holding or enforcing any 
Lien on the Collateral (or any portion thereof) granted under the Collateral Documents or of exercising 
any rights and remedies thereunder) by or through agents, employees or attorneys-in-fact and shall be 
entitled to advice of counsel and other consultants or experts concerning all matters pertaining to such 
duties.  The Administrative Agent shall not be responsible for the negligence or misconduct of any agent 
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or attorney-in-fact that it selects in the absence of gross negligence or willful misconduct. 

9.03 Liability of Agents.  No Agent-Related Person shall (a) be liable for any action 
taken or omitted to be taken by any of them under or in connection with this Agreement or any other Loan 
Document or the transactions contemplated hereby (except for its own gross negligence or willful 
misconduct in connection with its duties expressly set forth herein, to the extent determined in a final, 
nonappealable judgment by a court of competent jurisdiction) or (b) be responsible in any manner to any 
Lender or participant for any recital, statement, representation or warranty made by any Loan Party or any 
officer thereof, contained herein or in any other Loan Document, or in any certificate, report, statement or 
other document referred to or provided for in, or received by the Administrative Agent under or in 
connection with, this Agreement or any other Loan Document, or the validity, effectiveness, genuineness, 
enforceability or sufficiency of this Agreement or any other Loan Document, or the perfection or priority 
of any Lien or security interest created or purported to be created under the Collateral Documents, or for 
any failure of any Loan Party or any other party to any Loan Document to perform its obligations 
hereunder or thereunder.  No Agent-Related Person shall be under any obligation to any Lender or 
participant to ascertain or to inquire as to the observance or performance of any of the agreements 
contained in, or conditions of, this Agreement or any other Loan Document, or to inspect the properties, 
books or records of any Loan Party or any Affiliate thereof. 

9.04 Reliance by Agents. 

(a) Each Agent shall be entitled to rely, and shall be fully protected in relying, upon 
any writing, communication, signature, resolution, representation, notice, consent, certificate, affidavit, 
letter, telegram, facsimile, telex or telephone message, electronic mail message, statement or other 
document or conversation believed by it to be genuine and correct and to have been signed, sent or made 
by the proper Person or Persons, and upon advice and statements of legal counsel (including counsel to 
any Loan Party), independent accountants and other experts selected by such Agent.  Each Agent shall be 
fully justified in failing or refusing to take any action under any Loan Document unless it shall first 
receive such advice or concurrence of the Required Lenders (or such greater number of Lenders as may 
be expressly required hereby in any instance) as it deems appropriate and, if it so requests, it shall first be 
indemnified to its satisfaction by the Lenders against any and all liability and expense which may be 
incurred by it by reason of taking or continuing to take any such action.  Each Agent shall in all cases be 
fully protected in acting, or in refraining from acting, under this Agreement or any other Loan Document 
in accordance with a request or consent of the Required Lenders (or such greater number of Lenders as 
may be expressly required hereby in any instance) and such request and any action taken or failure to act 
pursuant thereto shall be binding upon all the Lenders. 

(b) For purposes of determining compliance with the conditions specified in 
Section 4.01, each Lender that has signed this Agreement shall be deemed to have consented to, approved 
or accepted or to be satisfied with, each document or other matter required thereunder to be consented to 
or approved by or acceptable or satisfactory to a Lender unless the Administrative Agent shall have 
received notice from such Lender prior to the proposed Closing Date specifying its objection thereto. 

9.05 Notice of Default.  The Administrative Agent shall not be deemed to have 
knowledge or notice of the occurrence of any Default, except with respect to defaults in the payment of 
principal, interest and fees required to be paid to the Administrative Agent for the account of the Lenders, 
unless the Administrative Agent shall have received written notice from a Lender or the Borrower 
referring to this Agreement, describing such Default and stating that such notice is a “notice of default.”  
The Administrative Agent will notify the Lenders of its receipt of any such notice.  The Administrative 
Agent shall take such action with respect to any Event of Default as may be directed by the Required 
Lenders in accordance with Article VIII; provided, however, that unless and until the Administrative 
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Agent has received any such direction, the Administrative Agent may (but shall not be obligated to) take 
such action, or refrain from taking such action, with respect to such Event of Default as it shall deem 
advisable or in the best interest of the Lenders. 

9.06 Credit Decision; Disclosure of Information by Agents.  Each Lender 
acknowledges that no Agent-Related Person has made any representation or warranty to it, and that no act 
by any Agent hereafter taken, including any consent to and acceptance of any assignment or review of the 
affairs of any Loan Party or any Affiliate thereof, shall be deemed to constitute any representation or 
warranty by any Agent-Related Person to any Lender as to any matter, including whether Agent-Related 
Persons have disclosed material information in their possession.  Each Lender represents to each Agent 
that it has, independently and without reliance upon any Agent-Related Person and based on such 
documents and information as it has deemed appropriate, made its own appraisal of and investigation into 
the business, prospects, operations, property, financial and other condition and creditworthiness of the 
Loan Parties and their respective Subsidiaries, and all applicable bank or other regulatory Laws relating to 
the transactions contemplated hereby, and made its own decision to enter into this Agreement and to 
extend credit to the Borrower and the other Loan Parties hereunder.  Each Lender also represents that it 
will, independently and without reliance upon any Agent-Related Person and based on such documents 
and information as it shall deem appropriate at the time, continue to make its own credit analysis, 
appraisals and decisions in taking or not taking action under this Agreement and the other Loan 
Documents, and to make such investigations as it deems necessary to inform itself as to the business, 
prospects, operations, property, financial and other condition and creditworthiness of the Borrower and 
the other Loan Parties.  Except for notices, reports and other documents expressly required to be furnished 
to the Lenders by any Agent herein, such Agent shall not have any duty or responsibility to provide any 
Lender with any credit or other information concerning the business, prospects, operations, property, 
financial and other condition or creditworthiness of any of the Loan Parties or any of their respective 
Affiliates which may come into the possession of any Agent-Related Person. 

9.07 Indemnification of Agents.  Whether or not the transactions contemplated hereby 
are consummated, the Lenders shall indemnify upon demand each Agent-Related Person (to the extent 
not reimbursed by or on behalf of any Loan Party and without limiting the obligation of any Loan Party to 
do so), pro rata, and hold harmless each Agent-Related Person from and against any and all Indemnified 
Liabilities incurred by it; provided, however, that no Lender shall be liable for the payment to any Agent-
Related Person of any portion of such Indemnified Liabilities to the extent determined in a final, 
nonappealable judgment by a court of competent jurisdiction to have resulted from such Agent-Related 
Person’s own gross negligence or willful misconduct; provided, however, that no action taken in 
accordance with the directions of the Required Lenders shall be deemed to constitute gross negligence or 
willful misconduct for purposes of this Section 9.07; provided, further, that to the extent any L/C Issuer is 
entitled to indemnification under this Section 9.07 solely in its capacity and role as L/C Issuer, only the 
Revolving Credit Lenders shall be required to indemnify such L/C Issuer in accordance with this 
Section 9.07.  In the case of any investigation, litigation or proceeding giving rise to any Indemnified 
Liabilities, this Section 9.07 applies whether any such investigation, litigation or proceeding is brought by 
any Lender or any other Person.  Without limitation of the foregoing, each Lender shall reimburse the 
Administrative Agent upon demand for its ratable share of any costs or out-of-pocket expenses (including 
the fees, disbursements and other charges of counsel) incurred by the Administrative Agent in connection 
with the preparation, execution, delivery, administration, modification, amendment or enforcement 
(whether through negotiations, legal proceedings or otherwise) of, or legal advice in respect of rights or 
responsibilities under, this Agreement, any other Loan Document, or any document contemplated by or 
referred to herein, to the extent that the Administrative Agent is not reimbursed for such expenses by or 
on behalf of the Borrower.  The undertaking in this Section 9.07 shall survive termination of the 
Aggregate Commitments, the payment of all other Obligations and the resignation of the Administrative 
Agent. 
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9.08 Agents in their Individual Capacities.  Any Agent and its Affiliates may make 
loans to, issue letters of credit for the account of, accept deposits from, acquire Equity Interests in and 
generally engage in any kind of banking, trust, financial advisory, underwriting or other business with 
each of the Loan Parties and their respective Affiliates as though it were not an Agent or an L/C Issuer 
hereunder and without notice to or consent of the Lenders.  The Lenders acknowledge that, pursuant to 
such activities, an Agent or its Affiliates may receive information regarding any Loan Party or its 
Affiliates (including information that may be subject to confidentiality obligations in favor of such Loan 
Party or such Affiliate) and acknowledge that such Agent shall be under no obligation to provide such 
information to them.  With respect to its Loans, such Agent shall have the same rights and powers under 
this Agreement as any other Lender and may exercise such rights and powers as though it were not an 
Agent or an L/C Issuer, and the terms “Lender” and “Lenders” include such Agent in its individual 
capacity. 

9.09 Successor Agents.  (a)  The Administrative Agent may resign as the 
Administrative Agent upon thirty (30) days’ notice to the Lenders.  If the Administrative Agent resigns 
under this Agreement, the Required Lenders shall appoint from among the Lenders a successor agent for 
the Lenders, which successor agent shall be consented to by the Borrower at all times other than during 
the existence of an Event of Default under Section 8.01(a), (f), or (g) (which consent of the Borrower 
shall not be unreasonably withheld or delayed).  If no successor agent is appointed prior to the effective 
date of the resignation of the Administrative Agent, the Administrative Agent may appoint, after 
consulting with the Lenders and the Borrower, a successor agent from among the Lenders.  Upon the 
acceptance of its appointment as successor agent hereunder, the Person acting as such successor agent 
shall succeed to all the rights, powers and duties of the retiring Administrative Agent and the term 
“Administrative Agent,” shall mean such successor administrative agent and/or supplemental 
administrative agent, as the case may be, and the retiring Administrative Agent’s appointment, powers 
and duties as the Administrative Agent shall be terminated.  After the retiring Administrative Agent’s 
resignation hereunder as the Administrative Agent, the provisions of this Article IX and Sections 10.04 
and 10.05 shall inure to its benefit as to any actions taken or omitted to be taken by it while it was the 
Administrative Agent under this Agreement.  If no successor agent has accepted appointment as the 
Administrative Agent by the date which is thirty (30) days following the retiring Administrative Agent’s 
notice of resignation, the retiring Administrative Agent’s resignation shall nevertheless thereupon become 
effective and the Lenders shall perform all of the duties of the Administrative Agent hereunder until such 
time, if any, as the Required Lenders appoint a successor agent as provided for above.  Upon the 
acceptance of any appointment as the Administrative Agent hereunder by a successor and upon the 
execution and filing or recording of such financing statements, or amendments thereto, and such 
amendments or supplements to the Mortgages, and such other instruments or notices, as may be necessary 
or desirable, or as the Required Lenders may request, in order to continue the perfection of the Liens 
granted or purported to be granted by the Collateral Documents, the Administrative Agent shall thereupon 
succeed to and become vested with all the rights, powers, discretion, privileges, and duties of the retiring 
Administrative Agent.  Upon the acceptance of any appointment as the Administrative Agent hereunder 
by a successor or upon the expiration of the thirty-day period following the retiring Administrative 
Agent’s notice of resignation without a successor agent having been appointed, the retiring 
Administrative Agent shall be discharged from its duties and obligations under the Loan Documents.  
After the retiring Administrative Agent’s resignation hereunder as the Administrative Agent, the 
provisions of this Article IX shall continue in effect for its benefit in respect of any actions taken or 
omitted to be taken by it while it was acting as the Administrative Agent.  If the Administrative Agent 
becomes a Defaulting Lender, the Administrative Agent may be removed as the Administrative Agent 
hereunder at the request of the Borrower and the Required Lenders. 

(b) Any resignation by Barclays Bank as Administrative Agent pursuant to this 
Section 9.09 shall also constitute its resignation as an L/C Issuer and as Swing Line Lender.  
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Upon the acceptance of a successor’s appointment as Administrative Agent hereunder or upon the 
expiration of the thirty-day period following the retiring Administrative Agent’s notice of 
resignation without a successor agent having been appointed, (i) such successor (if any) shall 
succeed to and become vested with all of the rights, powers, privileges and duties of the retiring 
L/C Issuer and Swing Line Lender, (ii) the retiring L/C Issuer and Swing Line Lender shall be 
discharged from all of their respective duties and obligations hereunder or under the other Loan 
Documents, and (iii) the successor L/C Issuer (if any) shall issue letters of credit in substitution 
for the Letters of Credit, if any, outstanding at the time of such succession or make (or the 
Borrower shall enter into) other arrangements satisfactory to the retiring L/C Issuer to effectively 
assume the obligations of the retiring L/C Issuer with respect to such Letters of Credit. 

9.10 Administrative Agent May File Proofs of Claim.  In case of the pendency of any 
receivership, insolvency, liquidation, bankruptcy, reorganization, arrangement, adjustment, composition 
or other judicial proceeding relative to any Loan Party, the Administrative Agent (irrespective of whether 
the principal of any Loan or L/C Obligation shall then be due and payable as herein expressed or by 
declaration or otherwise and irrespective of whether the Administrative Agent shall have made any 
demand on the Borrower) shall be entitled and empowered, by intervention in such proceeding or 
otherwise: 

(a) to file and prove a claim for the whole amount of the principal and interest 
owing and unpaid in respect of the Loans, L/C Obligations and all other Obligations that are 
owing and unpaid and to file such other documents as may be necessary or advisable in order to 
have the claims of the Lenders and the Administrative Agent (including any claim for the 
reasonable compensation, expenses, disbursements and advances of the Lenders and the 
Administrative Agent and their respective agents and counsel and all other amounts due the 
Lenders and the Administrative Agent under Sections 2.03(h) and (i), 2.09 and 10.04) allowed 
in such judicial proceeding; and 

(b) to collect and receive any monies or other property payable or deliverable on 
any such claims and to distribute the same; 

and any custodian, receiver, assignee, trustee, liquidator, sequestrator or other similar official in any such 
judicial proceeding is hereby authorized by each Lender to make such payments to the Administrative 
Agent and, in the event that the Administrative Agent shall consent to the making of such payments 
directly to the Lenders, to pay to the Administrative Agent any amount due for the reasonable 
compensation, expenses, disbursements and advances of the Agents and their respective agents and 
counsel, and any other amounts due the Administrative Agent under Sections 2.09 and 10.04. 

Nothing contained herein shall be deemed to authorize the Administrative Agent to 
authorize or consent to or accept or adopt on behalf of any Lender any plan of reorganization, 
arrangement, adjustment or composition affecting the Obligations or the rights of any Lender or to 
authorize the Administrative Agent to vote in respect of the claim of any Lender in any such proceeding. 

9.11 Collateral and Guaranty Matters.  Each of the Lenders (including in their 
capacities as potential Hedge Banks and potential Cash Management Banks) and each L/C Issuer 
irrevocably authorize the Administrative Agent, at its option and in its discretion, 

(a) to release any Lien on any property granted to or held by the Administrative 
Agent under any Loan Document (i) upon termination of the Aggregate Commitments and 
payment in full of all Obligations (other than (A) contingent indemnification obligations as to 
which no claim has been asserted) and (B) obligations and liabilities under Secured Cash 
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Management Agreements and Secured Hedge Agreements as to which arrangements 
satisfactory to the applicable Cash Management Bank or Hedge Bank shall have been made) 
and the expiration or termination of all Letters of Credit (other than Letters of Credit which 
have been Cash Collateralized), (ii) that is sold or to be sold as part of or in connection with any 
sale permitted hereunder or under any other Loan Document, or (iii) subject to Section 10.01, if 
approved, authorized or ratified in writing by the Required Lenders; 

(b) to subordinate any Lien on any property granted to or held by the 
Administrative Agent under any Loan Document to the holder of any Lien on such property 
that is permitted by Section 7.01(i), (p), (ee) and (ff); and 

(c) to release any Guarantor from its obligations under the Guaranty if such Person 
ceases to be a Restricted Subsidiary as a result of a transaction permitted hereunder. 

Upon request by the Administrative Agent at any time, the Required Lenders will confirm in writing the 
Administrative Agent’s authority to release its interest in particular types or items of property, or to 
release any Guarantor from its obligations under the Guaranty pursuant to this Section 9.11.  In each case 
as specified in this Section 9.11, the Administrative Agent will, at the Borrower’s expense, execute and 
deliver to the applicable Loan Party such documents as such Loan Party may reasonably request to 
evidence the release of such item of Collateral from the assignment and security interest granted under the 
Collateral Documents, or to release such Guarantor from its obligations under the Guaranty, in each case 
in accordance with the terms of the Loan Documents and this Section 9.11; provided that the Borrower 
shall have delivered to the Administrative Agent a certificate of a Responsible Officer of the Borrower 
certifying that any such transaction has been consummated in compliance with this Agreement and the 
other Loan Documents). 

9.12 Secured Cash Management Agreements and Secured Hedge Agreements. No 
Cash Management Bank or Hedge Bank that obtains the benefits of Section 8.03, any Guaranty or any 
Collateral by virtue of the provisions hereof or of any Guaranty or any Collateral Document shall have 
any right to notice of any action or to consent to, direct or object to any action hereunder or under any 
other Loan Document or otherwise in respect of the Collateral (including the release or impairment of any 
Collateral) other than in its capacity as a Lender and, in such case, only to the extent expressly provided 
in the Loan Documents.  Notwithstanding any other provision of this Article IX to the contrary, the 
Administrative Agent shall not be required to verify the payment of, or that other satisfactory 
arrangements have been made with respect to, Obligations arising under Secured Cash Management 
Agreements and Secured Hedge Agreements unless the Administrative Agent has received written notice 
of such Obligations, together with such supporting documentation as the Administrative Agent may 
request, from the applicable Cash Management Bank or Hedge Bank, as the case may be. 

9.13 Other Agents; Arranger and Managers.  None of the Lenders or other Persons 
identified on the facing page or signature pages of this Agreement as a “syndication agent,” “co-
documentation agent,” “joint lead arranger,” or “bookrunner” shall have any right, power, obligation, 
liability, responsibility or duty under this Agreement other than those applicable to all Lenders as such.  
Without limiting the foregoing, none of the Lenders or other Persons so identified shall have or be 
deemed to have any fiduciary relationship with any Lender.  Each Lender acknowledges that it has not 
relied, and will not rely, on any of the Lenders or other Persons so identified in deciding to enter into this 
Agreement or in taking or not taking action hereunder. 

9.14 Appointment of Supplemental Administrative Agents. 

(a) It is the purpose of this Agreement and the other Loan Documents that there shall 
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be no violation of any Law of any jurisdiction denying or restricting the right of banking corporations or 
associations to transact business as agent or trustee in such jurisdiction.  It is recognized that in case of 
litigation under this Agreement or any of the other Loan Documents, and in particular in case of the 
enforcement of any of the Loan Documents, or in case the Administrative Agent deems that by reason of 
any present or future Law of any jurisdiction it may not exercise any of the rights, powers or remedies 
granted herein or in any of the other Loan Documents or take any other action which may be desirable or 
necessary in connection therewith, the Administrative Agent is hereby authorized to appoint an additional 
individual or institution selected by the Administrative Agent in its sole discretion as a separate trustee, 
co-trustee, administrative agent, collateral agent, administrative sub-agent or administrative co-agent (any 
such additional individual or institution being referred to herein individually as a “Supplemental 
Administrative Agent” and collectively as “Supplemental Administrative Agents”). 

(b) In the event that the Administrative Agent appoints a Supplemental 
Administrative Agent with respect to any Collateral, (i) each and every right, power, privilege or duty 
expressed or intended by this Agreement or any of the other Loan Documents to be exercised by or vested 
in or conveyed to the Administrative Agent with respect to such Collateral shall be exercisable by and 
vest in such Supplemental Administrative Agent to the extent, and only to the extent, necessary to enable 
such Supplemental Administrative Agent to exercise such rights, powers and privileges with respect to 
such Collateral and to perform such duties with respect to such Collateral, and every covenant and 
obligation contained in the Loan Documents and necessary to the exercise or performance thereof by such 
Supplemental Administrative Agent shall run to and be enforceable by either the Administrative Agent or 
such Supplemental Administrative Agent, and (ii) the provisions of this Article IX and of Sections 10.04 
and 10.05 (obligating the Borrower to pay the Administrative Agent’s expenses and to indemnify the 
Administrative Agent) that refer to the Administrative Agent shall inure to the benefit of such 
Supplemental Administrative Agent and all references therein to the Administrative Agent shall be 
deemed to be references to the Administrative Agent and/or such Supplemental Administrative Agent, as 
the context may require. 

(c) Should any instrument in writing from the Borrower, Holdings or any other Loan 
Party be required by any Supplemental Administrative Agent so appointed by the Administrative Agent 
for more fully and certainly vesting in and confirming to him or it such rights, powers, privileges and 
duties, the Borrower or Holdings, as applicable, shall, or shall cause such Loan Party to, execute, 
acknowledge and deliver any and all such instruments promptly upon request by the Administrative 
Agent.  In case any Supplemental Administrative Agent, or a successor thereto, shall die, become 
incapable of acting, resign or be removed, all the rights, powers, privileges and duties of such 
Supplemental Administrative Agent, to the extent permitted by Law, shall vest in and be exercised by the 
Administrative Agent until the appointment of a new Supplemental Administrative Agent. 

ARTICLE X 
MISCELLANEOUS 

10.01 Amendments, Etc.  Except as otherwise expressly set forth in this Agreement, no 
amendment or waiver of any provision of this Agreement or any other Loan Document, and no consent to 
any departure by the Borrower or any other Loan Party therefrom, shall be effective unless in writing 
signed by the Required Lenders and the Borrower and acknowledged by the Administrative Agent, and 
each such waiver or consent shall be effective only in the specific instance and for the specific purpose for 
which given; provided, however, that no such amendment, waiver or consent shall: 

(a) extend or increase the Commitment of any Lender, or reinstate the 
Commitment of any Lender after the termination of such Commitment pursuant to Section 
8.02, in each case without the written consent of such Lender (it being understood that a waiver 
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of any condition precedent set forth in Section 4.02 or the waiver of any Default or Event of 
Default, mandatory prepayment or mandatory reduction of the Commitments shall not 
constitute an extension or increase of any Commitment of any Lender); 

(b) postpone any date scheduled for any payment of principal of, or interest on, 
any Loan or L/C Borrowing, or any fees or other amounts payable hereunder, without the 
written consent of each Lender directly and adversely affected thereby, it being understood that 
the waiver of any mandatory prepayment of Loans under the Term Loan Facility shall not 
constitute a postponement of any date scheduled for the payment of principal or interest; 

(c) reduce the principal of, or the rate of interest specified herein on, any Loan or 
L/C Borrowing, or (subject to clause (iii) of the second proviso to this Section 10.01) any fees 
or other amounts payable hereunder or under any other Loan Document without the written 
consent of each Lender directly and adversely affected thereby, it being understood that any 
change to the definition of Total Senior Secured Leverage Ratio or in the component definitions 
thereof shall not constitute a reduction in the rate; provided, however, that only the consent of 
the Required Lenders shall be necessary to amend the definition of “Default Rate” or to waive 
any obligation of the Borrower to pay interest at the Default Rate; 

(d) modify Section 2.13 without the written consent of each Lender directly and 
adversely affected thereby; 

(e) change (i) any provision of this Section 10.01, Section 2.06(c) or the definition 
of “Required Lenders”, or any other provision hereof specifying the number or percentage of 
Lenders required to amend, waive or otherwise modify any rights hereunder or make any 
determination or grant any consent hereunder (other than the definitions specified in clause (ii) 
of this Section 10.01(e)), without the written consent of each Lender, or (ii) the definition of 
“Required Revolving Lenders,” without the written consent of each Lender under the 
Revolving Credit Facility; 

(f) other than in a transaction permitted under Section 7.05, release all or 
substantially all of the Collateral in any transaction or series of related transactions, without the 
written consent of each Lender; or 

(g) other than in a transaction permitted under Section 7.04 or 7.05, release all or 
substantially all of the value of the aggregate Guaranty, without the written consent of each 
Lender;  

and provided, further that (i) no amendment, waiver or consent shall, unless in writing and signed by an 
L/C Issuer in addition to the Borrower and the Lenders required above, affect the rights or duties of the 
L/C Issuers, in its capacity as such, under this Agreement or any Letter of Credit Application relating to 
any Letter of Credit issued or to be issued by it; (ii) no amendment, waiver or consent shall, unless in 
writing and signed by the Swing Line Lender in addition to the Lenders required above, affect the rights 
or duties of the Swing Line Lender, in its capacity as such, under this Agreement; (iii) no amendment, 
waiver or consent shall, unless in writing and signed by the Administrative Agent, in its capacity as such, 
in addition to the Lenders required above, affect the rights or duties of, or any fees or other amounts 
payable to, the Administrative Agent under this Agreement or any other Loan Document; 
(iv) Section 10.07(g) may not be amended, waived or otherwise modified without the consent of each 
Granting Lender all or any part of whose Loans are being funded by an SPC at the time of such 
amendment, waiver or other modification; and (v) the Fee Letter may be amended, or rights or privileges 
thereunder waived, in a writing executed only by the parties thereto.  Notwithstanding anything to the 
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contrary herein, no Defaulting Lender or Affiliate Lender (other than any Debt Fund Affiliate) shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any amendment, 
waiver or consent which by its terms requires the consent of all Lenders or each affected Lender may be 
effected with the consent of the applicable Lenders other than Defaulting Lenders or Affiliate Lenders 
(other than Debt Fund Affiliates)), except that (x) the Commitment of any Defaulting Lender or Affiliate 
Lender may not be increased or extended, the maturity of any of its Loans may not be extended, the rate 
of interest on any of its Loans may not be reduced and the principal amount of any of its Loans may not 
be forgiven, in each case without the consent of such Defaulting Lender or Affiliate Lender and (y) any 
waiver, amendment or modification requiring the consent of all Lenders or each affected Lender that by 
its terms affects any Defaulting Lender or Affiliate Lender in its capacity as a Lender more adversely than 
other affected Lenders shall require the consent of such Defaulting Lender or Affiliate Lender. 

This Section 10.01 shall be subject to any contrary provision of Sections 2.14, 2.15, 2.16, 
2.17 or 2.20.  In addition, notwithstanding anything else to the contrary contained in this Section 10.01, 
(a) if the Administrative Agent and the Borrower shall have jointly identified an obvious error or any 
error or omission of a technical nature, in each case, in any provision of the Loan Documents, then the 
Administrative Agent and the Borrower shall be permitted to amend such provision and (b) the 
Administrative Agent and the Borrower shall be permitted to amend any provision of any Collateral 
Document to better implement the intentions of this Agreement and the other Loan Documents, and in 
each case, such amendments shall become effective without any further action or consent of any other 
party to any Loan Document if the same is not objected to in writing by the Required Lenders within five 
(5) Business Days following receipt of notice thereof. 

Notwithstanding anything to the contrary contained herein, in connection with any 
“Required Lender” votes, Lenders that are Debt Fund Affiliates shall not be permitted, in the aggregate, 
to account for more than 50% of the amounts includable in determining whether the “Required Lenders” 
have consented to any amendment, modification, waiver, consent or other action that is subject to such 
vote.  The voting power of each Lender that is a Debt Fund Affiliate shall be reduced, pro rata, to the 
extent necessary in order to comply with the immediately preceding sentence. 

10.02 Notices; Effectiveness; Electronic Communications. 

(a) General.  Unless otherwise expressly provided herein, all notices and other 
communications provided for herein shall be in writing and shall be delivered by hand or overnight 
courier service, mailed by certified or registered mail or sent by telecopier as follows, and all notices and 
other communications expressly permitted hereunder to be given by telephone shall be made to the 
applicable telephone number, as follows: 

(i) if to the Borrower, the Administrative Agent, an L/C Issuer or the Swing Line 
Lender, to the address, telecopier number, electronic mail address or telephone number specified 
for such Person on Schedule 10.02 or to such other address, telecopier number, electronic mail 
address or telephone number as shall be designated by such party in a notice to other parties, as 
provided in Section 10.02(d); and  

(ii) if to any other Lender, to the address, telecopier number, electronic mail address 
or telephone number specified in its Administrative Questionnaire. 

Notices and other communications sent by hand or overnight courier service, or mailed by certified or 
registered mail, shall be deemed to have been given when received; notices and other communications 
sent by telecopier shall be deemed to have been given when sent (except that, if not given during normal 
business hours for the recipient, shall be deemed to have been given at the opening of business on the next 
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business day for the recipient).  Notices and other communications delivered through electronic 
communications to the extent provided in subsection (b) below shall be effective as provided in such 
subsection (b). 

(b) Electronic Communications.  Notices and other communications to the Lenders 
and the L/C Issuers hereunder may be delivered or furnished by electronic communication (including e-
mail and Internet or intranet websites) pursuant to procedures approved by the Administrative Agent; 
provided that the foregoing shall not apply to notices to any Lender or any L/C Issuer pursuant to Article 
II if such Lender or such L/C Issuer, as applicable, has notified the Administrative Agent that it is 
incapable of receiving, or is unwilling to receive, notices under such Article II by electronic 
communication.  The Administrative Agent or the Borrower may, in its discretion, agree to accept notices 
and other communications to it hereunder by electronic communications pursuant to procedures approved 
by it; provided that approval of such procedures may be limited to particular notices or communications. 

Unless the Administrative Agent otherwise prescribes, (i) notices and other 
communications sent to an e-mail address shall be deemed received upon the sender’s receipt of an 
acknowledgement from the intended recipient (such as by the “return receipt requested” function, as 
available, return e-mail or other written acknowledgement); provided that if such notice or other 
communication is not sent during the normal business hours of the recipient, such notice or 
communication shall be deemed to have been sent at the opening of business on the next business day for 
the recipient, and (ii) notices or communications posted to an Internet or intranet website shall be deemed 
received upon the deemed receipt by the intended recipient at its e-mail address as described in the 
foregoing clause (i) of notification that such notice or communication is available and identifying the 
website address therefor. 

(c) The Platform.  THE PLATFORM IS PROVIDED “AS IS” AND “AS 
AVAILABLE.”  THE AGENT-RELATED PERSONS DO NOT WARRANT THE ACCURACY OR 
COMPLETENESS OF THE BORROWER MATERIALS OR THE ADEQUACY OF THE 
PLATFORM, AND EXPRESSLY DISCLAIM LIABILITY FOR ERRORS IN OR OMISSIONS FROM 
THE BORROWER MATERIALS.  NO WARRANTY OF ANY KIND, EXPRESS, IMPLIED OR 
STATUTORY, INCLUDING ANY WARRANTY OF MERCHANTABILITY, FITNESS FOR A 
PARTICULAR PURPOSE, NON-INFRINGEMENT OF THIRD PARTY RIGHTS OR FREEDOM 
FROM VIRUSES OR OTHER CODE DEFECTS, IS MADE BY ANY AGENT-RELATED PERSON 
IN CONNECTION WITH THE BORROWER MATERIALS OR THE PLATFORM.  In no event shall 
any Agent-Related Person have any liability to Holdings, the Borrower, any Lender, any L/C Issuer or 
any other Person for losses, claims, damages, liabilities or expenses of any kind (whether in tort, contract 
or otherwise) arising out of the Borrower’s or the Administrative Agent’s transmission of Borrower 
Materials through the Internet, except to the extent that such losses, claims, damages, liabilities or 
expenses are determined by a court of competent jurisdiction by a final and nonappealable judgment to 
have resulted from the gross negligence or willful misconduct of such Agent-Related Person; provided, 
however, that in no event shall any Agent-Related Person have any liability to Holdings, the Borrower, 
any Lender, any L/C Issuer or any other Person for indirect, special, incidental, consequential or punitive 
damages (as opposed to direct or actual damages). 

(d) Change of Address, Etc.  Each of Holdings, the Borrower, the Administrative 
Agent, each L/C Issuer and the Swing Line Lender may change its address, telecopier or telephone 
number for notices and other communications hereunder by notice to the other parties hereto.  Each other 
Lender may change its address, telecopier or telephone number for notices and other communications 
hereunder by notice to the Borrower, the Administrative Agent, each L/C Issuer and the Swing Line 
Lender.  In addition, each Lender agrees to notify the Administrative Agent from time to time to ensure 
that the Administrative Agent has on record (i) an effective address, contact name, telephone number, 
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telecopier number and electronic mail address to which notices and other communications may be sent 
and (ii) accurate wire instructions for such Lender.  Furthermore, each Public Lender agrees to cause at 
least one individual at or on behalf of such Public Lender to at all times have selected the “Private Side 
Information” or similar designation on the content declaration screen of the Platform in order to enable 
such Public Lender or its delegate, in accordance with such Public Lender’s compliance procedures and 
applicable Law, including United States Federal and state securities Laws, to make reference to Borrower 
Materials that are not made available through the “Public Side Information” portion of the Platform and 
that may contain material non-public information with respect to the Borrower or its securities for 
purposes of United States Federal or state securities laws. 

(e) Reliance by Administrative Agent, L/C Issuer and Lenders.  The Administrative 
Agent, the L/C Issuers and the Lenders shall be entitled to rely and act upon any notices (including 
telephonic Committed Loan Notices and Swing Line Loan Notices) purportedly given by or on behalf of 
the Borrower even if (i) such notices were not made in a manner specified herein, were incomplete or 
were not preceded or followed by any other form of notice specified herein, or (ii) the terms thereof, as 
understood by the recipient, varied from any confirmation thereof.  The Borrower shall indemnify the 
Administrative Agent, each L/C Issuer, each Lender and the Related Parties of each of them from all 
losses, costs, expenses and liabilities resulting from the reliance by such Person on each notice 
purportedly given by or on behalf of the Borrower.  All telephonic notices to and other telephonic 
communications with the Administrative Agent may be recorded by the Administrative Agent, and each 
of the parties hereto hereby consents to such recording. 

10.03 No Waiver; Cumulative Remedies; Enforcement.  No failure by any Lender, any 
L/C Issuer or the Administrative Agent to exercise, and no delay by any such Person in exercising, any 
right, remedy, power or privilege hereunder or under any other Loan Document shall operate as a waiver 
thereof; nor shall any single or partial exercise of any right, remedy, power or privilege hereunder 
preclude any other or further exercise thereof or the exercise of any other right, remedy, power or 
privilege.  The rights, remedies, powers and privileges herein provided, and provided under each other 
Loan Document, are cumulative and not exclusive of any rights, remedies, powers and privileges 
provided by Law. 

Notwithstanding anything to the contrary contained herein or in any other Loan 
Document, the authority to enforce rights and remedies hereunder and under the other Loan Documents 
against the Loan Parties or any of them shall be vested exclusively in, and all actions and proceedings at 
law in connection with such enforcement shall be instituted and maintained exclusively by, the 
Administrative Agent in accordance with Section 8.02 for the benefit of all the Lenders and the L/C 
Issuers; provided, however, that the foregoing shall not prohibit (a) the Administrative Agent from 
exercising on its own behalf the rights and remedies that inure to its benefit (solely in its capacity as 
Administrative Agent) hereunder and under the other Loan Documents, (b) each L/C Issuer or the Swing 
Line Lender from exercising the rights and remedies that inure to its benefit (solely in its capacity as an 
L/C Issuer or Swing Line Lender, as the case may be) hereunder and under the other Loan Documents, (c) 
any Lender from exercising setoff rights in accordance with Section 10.09 (subject to the terms of 
Section 2.13), or (d) any Lender from filing proofs of claim or appearing and filing pleadings on its own 
behalf during the pendency of a proceeding relative to any Loan Party under any Debtor Relief Law; and 
provided, further, that if at any time there is no Person acting as Administrative Agent hereunder and 
under the other Loan Documents, then (i) the Required Lenders shall have the rights otherwise ascribed to 
the Administrative Agent pursuant to Section 8.02 and (ii) in addition to the matters set forth in 
clauses (b), (c) and (d) of the preceding proviso and subject to Section 2.13, any Lender may, with the 
consent of the Required Lenders, enforce any rights and remedies available to it and as authorized by the 
Required Lenders. 
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10.04 Expenses and Taxes.  The Borrower agrees (a) to pay or reimburse the 
Administrative Agent and the other Agents for all reasonable and out-of-pocket costs and expenses 
incurred in connection with the preparation, negotiation, syndication and execution of this Agreement and 
the other Loan Documents (including reasonable expenses incurred in connection with due diligence and 
travel, courier, reproduction, printing and delivery expenses), and any amendment, waiver, consent or 
other modification of the provisions hereof and thereof (whether or not the transactions contemplated 
thereby are consummated), and the consummation and administration of the transactions contemplated 
hereby and thereby, including the reasonable fees, disbursements and other charges of counsel (limited to 
the reasonable fees, disbursements and other charges of one counsel to the Administrative Agent and, if 
necessary, of one local counsel in each relevant jurisdiction plus, in the event of any actual conflict of 
interest, one additional counsel in each relevant jurisdiction for each Agent subject to such conflict), and 
(b) to pay or reimburse the Administrative Agent, the other Agents and each Lender for all reasonable 
documented out-of-pocket costs and expenses incurred in connection with the enforcement of any rights 
or remedies under this Agreement or the other Loan Documents (including all such costs and expenses 
incurred during any legal proceeding, including any proceeding under any Debtor Relief Law or in 
connection with any workout or restructuring and all documentary taxes associated with the Facilities), 
including the fees, disbursements and other charges of counsel (limited to the fees, disbursements and 
other charges of one counsel to the Administrative Agent and the Lenders taken as a whole, and, if 
necessary, of one local counsel in each relevant jurisdiction and of special counsel  for each relevant 
specialty and, in the event of any actual or potential conflict of interest, one additional counsel in each 
relevant jurisdiction for each Lender or group of Lenders or Agent subject to such conflict), in each case 
without duplication for any amounts paid (or indemnified) under Section 3.01.  The foregoing costs and 
expenses shall include all reasonable search, filing, recording, title insurance and appraisal charges and 
fees and taxes related thereto, and other out-of-pocket expenses incurred by any Agent.  All amounts due 
under this Section 10.04 shall be paid within thirty (30) days after invoiced or demand therefor (with a 
reasonably detailed invoice with respect thereto) (except for any such costs and expenses incurred prior to 
the Closing Date, which shall be paid on the Closing Date).  The agreements in this Section 10.04 shall 
survive the termination of the Aggregate Commitments and repayment of all other Obligations.  If any 
Loan Party fails to pay when due any costs, expenses or other amounts payable by it hereunder or under 
any Loan Document, such amount may be paid on behalf of such Loan Party by the Administrative Agent 
or any Lender, in its sole discretion. 

10.05 Indemnification by the Borrower.  The Borrower shall indemnify and hold 
harmless each Arranger, each Agent-Related Person, each Lender, each L/C Issuer and their respective 
Affiliates, partners, directors, officers, employees, counsel, agents and, in the case of any funds, trustees 
and advisors and attorneys-in-fact (collectively the “Indemnitees”) from and against (and will reimburse 
each Indemnitee as the same are incurred for) any and all liabilities, obligations, losses, damages, 
penalties, claims, demands, actions, judgments, suits, costs (including settlement costs), expenses and 
disbursements (including the fees, disbursements and other charges of (i) one counsel to the Indemnitees 
taken as a whole, (ii) in the case of any conflict of interest, additional counsel to the affected Lender or 
group of Lenders, limited to one such additional counsel for each affected Lender or group of Lenders so 
long as representation of each such party by a single counsel is consistent with and permitted by 
professional responsibility rules, and (iii) if necessary, one local counsel in each relevant jurisdiction and 
special counsel for each relevant specialty) of any kind or nature whatsoever which may at any time be 
imposed on, incurred by or asserted or awarded against any such Indemnitee in any way relating to or 
arising out of or in connection with or by reason of (x) any actual or prospective claim, litigation, 
investigation or proceeding in any way relating to, arising out of, in connection with or by reason of any 
of the following, whether based on contract, tort or any other theory (including any investigation of, 
preparation for, or defense of any pending or threatened claim, investigation, litigation or proceeding):  
(a) the execution, delivery, enforcement, performance or administration of any Loan Document or any 
other agreement, letter or instrument delivered in connection with the transactions contemplated thereby 
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or the consummation of the transactions contemplated thereby or (b) any Commitment, Loan or Letter of 
Credit or the use or proposed use of the proceeds therefrom (including any refusal by any L/C Issuer to 
honor a demand for payment under a Letter of Credit if the documents presented in connection with such 
demand do not strictly comply with the terms of such Letter of Credit); provided, that such indemnity 
shall not, as to any Indemnitee, be available to the extent that such liabilities, obligations, losses, 
damages, penalties, claims, demands, actions, judgments, suits, costs, expenses or disbursements are 
determined by a court of competent jurisdiction by final and nonappealable judgment to have resulted 
from the bad faith, gross negligence or willful misconduct of such Indemnitee or material breach of its 
express obligations under the Loan Documents by such Indemnitee or its Related Parties or (y) any actual 
or alleged presence or release of Hazardous Materials on or from any property currently or formerly 
owned or operated by the Borrower, any Subsidiary or any other Loan Party, or any Environmental 
Liability related in any way to the Borrower, any Subsidiary or any other Loan Party, ((x) and (y), 
collectively, the “Indemnified Liabilities”) in all cases, whether or not caused by or arising, in whole or 
in part, out of the negligence of the Indemnitee and regardless of whether any Indemnitee is a party 
thereto.  No Indemnitee shall be liable for any damages arising from the use by others of any information 
or other materials obtained through IntraLinks or other information transmission systems (including 
electronic telecommunications) in connection with this Agreement unless determined by a court of 
competent jurisdiction by final and nonappealable judgment to have resulted from the gross negligence, 
bad faith or willful misconduct of such Indemnitee, nor shall any Indemnitee or any Loan Party (without 
limitation to the Loan Parties’ indemnification obligations hereunder) have any liability for any special, 
punitive, indirect or consequential damages relating to this Agreement or any other Loan Document or 
arising out of its activities in connection herewith or therewith (whether before or after the Closing Date).  
In the case of an investigation, litigation or other proceeding to which the indemnity in this Section 10.05 
applies, such indemnity shall be effective whether or not such investigation, litigation or proceeding is 
brought by any Loan Party, its directors, shareholders or creditors or an Indemnitee or any other Person, 
whether or not any Indemnitee is otherwise a party thereto.  Should any investigation, litigation or 
proceeding be settled, or if there is a judgment against an Indemnitee in any such investigation, litigation 
or proceeding, the Borrower shall indemnify and hold harmless each Indemnitee in the manner set forth 
above.  All amounts due under this Section 10.05 shall be payable within thirty (30) days after demand 
therefor.  The agreements in this Section 10.05 shall survive the resignation of the Administrative Agent, 
the replacement of any Lender, the termination of the Aggregate Commitments and the repayment, 
satisfaction or discharge of all the other Obligations.   

10.06 Payments Set Aside.  To the extent that any payment by or on behalf of the 
Borrower is made to any Agent, to any L/C Issuer or any Lender, or any Agent, any L/C Issuer or any 
Lender exercises its right of setoff, and such payment or the proceeds of such setoff or any part thereof is 
subsequently invalidated, declared to be fraudulent or preferential, set aside or required (including 
pursuant to any settlement entered into by such Agent, such L/C Issuer or such Lender in its discretion) to 
be repaid to a trustee, receiver or any other party, in connection with any proceeding under any Debtor 
Relief Law or otherwise, then (a) to the extent of such recovery, the obligation or part thereof originally 
intended to be satisfied shall be revived and continued in full force and effect as if such payment had not 
been made or such setoff had not occurred, and (b) each Lender and each L/C Issuer severally agrees to 
pay to the Administrative Agent upon demand its applicable share (without duplication) of any amount so 
recovered from or repaid by any Agent, plus interest thereon from the date of such demand to the date 
such payment is made at a rate per annum equal to the Federal Funds Rate from time to time in effect.  
The obligations of the Lenders and the L/C Issuers under clause (b) of the preceding sentence shall 
survive the payment in full of the Obligations and the termination of this Agreement. 

10.07 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit 
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of the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without the prior 
written consent of the Administrative Agent and each Lender and no Lender may assign or otherwise 
transfer any of its rights or obligations hereunder except (i) to an Eligible Assignee in accordance with the 
provisions of Section 10.07(b), (ii) by way of participation in accordance with the provisions of 
Section 10.07(d), (iii) by way of pledge or assignment of a security interest subject to the restrictions of 
Section 10.07(f) or (iv) to an SPC in accordance with the provisions of Section 10.07(g) (and any other 
attempted assignment or transfer by any party hereto shall be null and void).  Nothing in this Agreement, 
expressed or implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby, Participants to the extent provided in 
Section 10.07(d) and, to the extent expressly contemplated hereby, the Indemnitees) any legal or equitable 
right, remedy or claim under or by reason of this Agreement. 

(b) Any Lender may at any time assign to one or more assignees all or a portion of 
its rights and obligations under this Agreement (including all or a portion of its Commitment(s) and the 
Loans (including for purposes of this Section 10.07(b), participations in L/C Obligations and in Swing 
Line Loans) at the time owing to it); provided, that:  

(i) (A) in the case of an assignment of the entire remaining amount of the 
assigning Lender’s Commitment under any Facility and the Loans at the time owing to it 
under such Facility or in the case of an assignment to a Lender or an Affiliate of a Lender 
or an Approved Fund with respect to a Lender, no minimum amount shall need be 
assigned, and (B) in any case not described in clause (b)(i)(A) of this Section, the 
aggregate amount of the Commitment (which for this purpose includes Loans outstanding 
thereunder) or, if the applicable Commitment is not then in effect, the outstanding 
principal balance of the Loans of the assigning Lender subject to each such assignment, 
determined as of the date the Assignment and Assumption with respect to such 
assignment is delivered to the Administrative Agent or, if “Trade Date” is specified in the 
Assignment and Assumption, as of the Trade Date, shall not be less than $2,500,000, in 
the case of any assignment in respect of the Revolving Credit Facility, or $1,000,000, in 
the case of any assignment in respect of the Term A Facility or the Term B Facility, 
unless each of the Administrative Agent and, so long as no Event of Default under 
Section 8.01(a), (f) or (g) has occurred and is continuing, the Borrower otherwise 
consents (each such consent not to be unreasonably withheld or delayed) provided, 
however, that concurrent assignments to members of an Assignee Group and concurrent 
assignments from members of an Assignee Group to a single Eligible Assignee (or to an 
Eligible Assignee and members of its Assignee Group) will be treated as a single 
assignment for purposes of determining whether such minimum amount has been met;  

(ii) each partial assignment shall be made as an assignment of a proportionate 
part of all the assigning Lender’s rights and obligations under this Agreement with 
respect to the Loans or the Commitment assigned, except that this clause (ii) shall not 
(x) apply to the Swing Line Lender’s rights and obligations in respect of Swing Line 
Loans or (y) prohibit any Lender from assigning all or a portion of its rights and 
obligations among separate Facilities on a non-pro rata basis;  

(iii) no consent shall be required for any assignment except to the extent required 
by subsection (b)(i)(B) of this Section and, in addition (A) the consent of the Borrower 
(such consent not to be unreasonably withheld or delayed) shall be required unless (1) an 
Event of Default under Section 8.01(a), (f) or (g) has occurred and is continuing at the 
time of such assignment or (2) such assignment is to a Lender, an Affiliate of a Lender or 
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an Approved Fund, provided that the Borrower shall be deemed to have consented to any 
such assignment unless it shall object thereto by written notice to the Administrative 
Agent within ten (10) Business Days after having received notice thereof; (B) the consent 
of the Administrative Agent (such consent not to be unreasonably withheld or delayed) 
shall be required unless such assignment is to a Lender, an Affiliate of a Lender or an 
Approved Fund (provided that the Administrative Agent shall acknowledge any such 
assignment); and (C) the consent of each L/C Issuer and the Swing Line Lender (each 
such consent not to be unreasonably withheld or delayed) shall be required for any 
assignment in respect of the Revolving Credit Facility;  

(iv) the parties to each assignment shall execute and deliver to the Administrative 
Agent an Assignment and Assumption, together with a processing and recordation fee of 
$3,500 (except, (x) in the case of contemporaneous assignments by any Lender to one or 
more Approved Funds, only a single processing and recording fee shall be payable for 
such assignments and (y) the Administrative Agent, in its sole discretion, may elect to 
waive such processing and recording fee in the case of any assignment);  

(v) no such assignment shall be made to (A) any Defaulting Lender or any of its 
Subsidiaries, or any Person who, upon becoming a Lender hereunder, would constitute 
any of the foregoing Persons described in this clause (A) or (B) a natural person; 

(vi) no Revolving Credit Commitments or Revolving Credit Loans may be 
assigned to any Affiliate Lender;  

(vii) the assigning Lender shall deliver any Notes or, in lieu thereof, a lost note 
affidavit reasonably acceptable to Borrower evidencing such Loans to the Borrower or 
the Administrative Agent; and  

(viii) in connection with any assignment of rights and obligations of any 
Defaulting Lender hereunder, no such assignment shall be effective unless and until, in 
addition to the other conditions thereto set forth herein, the parties to the assignment shall 
make such additional payments to the Administrative Agent in an aggregate amount 
sufficient, upon distribution thereof as appropriate (which may be outright payment, 
purchases by the assignee of participations or subparticipations, or other compensating 
actions, including funding, with the consent of the Borrower and the Administrative 
Agent, the applicable pro rata share of Loans previously requested but not funded by the 
Defaulting Lender, to each of which the applicable assignee and assignor hereby 
irrevocably consent), to (x) pay and satisfy in full all payment liabilities then owed by 
such Defaulting Lender to the Administrative Agent or any Lender hereunder (and 
interest accrued thereon) and (y) acquire (and fund as appropriate) its full pro rata share 
of all Loans and participations in Letters of Credit and Swing Line Loans in accordance 
with its Pro Rata Share; provided that notwithstanding the foregoing, in the event that any 
assignment of rights and obligations of any Defaulting Lender hereunder shall become 
effective under applicable Law without compliance with the provisions of this paragraph, 
then the assignee of such interest shall be deemed to be a Defaulting Lender for all 
purposes of this Agreement until such compliance occurs.   

Subject to acceptance and recording thereof by the Administrative Agent pursuant to 
Section 10.07(c), from and after the effective date specified in each Assignment and Assumption, the 
Eligible Assignee thereunder shall be a party to this Agreement and, to the extent of the interest assigned 
by such Assignment and Assumption, have the rights and obligations of a Lender under this Agreement, 
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and the assigning Lender thereunder shall, to the extent of the interest assigned by such Assignment and 
Assumption, be released from its obligations under this Agreement (and, in the case of an Assignment 
and Assumption covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of Sections 3.01, 
3.04, 3.05, 10.04 and 10.05 with respect to facts and circumstances occurring prior to the effective date of 
such assignment, and subject to the obligations set forth in Section 10.08).  Upon request, and the 
surrender by the assigning Lender of its Note, the Borrower (at its expense) shall execute and deliver a 
Note to the assignee Lender.  Any assignment or transfer by a Lender of rights or obligations under this 
Agreement that does not comply with this clause (b) shall be treated for purposes of this Agreement as a 
sale by such Lender of a participation in such rights and obligations in accordance with Section 10.07(d). 

(c) The Administrative Agent, acting solely for this purpose as an agent of the 
Borrower (and such agency being solely for tax purposes), shall maintain at the Administrative Agent’s 
Office a copy of each Assignment and Assumption delivered to it and a register for the recordation of the 
names and addresses of the Lenders, and the Commitments of, and principal amounts (and related interest 
amounts) of the Loans, L/C Obligations (specifying the Unreimbursed Amounts), L/C Borrowings and 
amounts due under Section 2.03, owing to, each Lender pursuant to the terms hereof from time to time 
(the “Register”).  The entries in the Register shall be conclusive, absent manifest error, and the Borrower, 
the Agents and the Lenders shall treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding notice to the 
contrary.  In addition, the Administrative Agent shall maintain on the Register information regarding the 
designation, and revocation of designation, of any Lender as Defaulting Lender.  The Register shall be 
available for inspection by the Borrower, any Agent and any Lender, at any reasonable time and from 
time to time upon reasonable prior notice. 

(d) Any Lender may at any time, without the consent of, or notice to, the Borrower 
or the Administrative Agent, sell participations to any Person (other than a natural person, an Affiliate 
Lender or a Defaulting Lender) (each, a “Participant”) in all or a portion of such Lender’s rights and/or 
obligations under this Agreement (including all or a portion of its Commitment and/or the Loans 
(including such Lender’s participations in L/C Obligations and/or Swing Line Loans) owing to it); 
provided, that (i) such Lender’s obligations under this Agreement shall remain unchanged, (ii) such 
Lender shall remain solely responsible to the other parties hereto for the performance of such obligations 
and (iii) the Borrower, the Agents and the other Lenders shall continue to deal solely and directly with 
such Lender in connection with such Lender’s rights and obligations under this Agreement.  Any 
agreement or instrument pursuant to which a Lender sells such a participation shall provide that such 
Lender shall retain the sole right to enforce this Agreement and to approve any amendment, modification 
or waiver of any provision of this Agreement; provided, that such agreement or instrument may provide 
that such Lender will not, without the consent of the Participant, agree to any amendment, waiver or other 
modification described in the first proviso to Section 10.01 that directly affects such Participant.  Subject 
to Section 10.07(e), the Borrower agrees that each Participant shall be entitled to the benefits of 
Sections 3.01, 3.04 and 3.05 (subject to the requirements and the limitations of such Sections and Section 
10.15) to the same extent as if it were a Lender and had acquired its interest by assignment pursuant to 
Section 10.07(b).  To the extent permitted by law, each Participant also shall be entitled to the benefits of 
Section 10.09 as though it were a Lender, provided, such Participant agrees to be subject to Section 2.13 
as though it were a Lender. 

(e) A Participant shall not be entitled to receive any greater payment under 
Section 3.01, 3.04 or 3.05 than the applicable Lender would have been entitled to receive with respect to 
the participation sold to such Participant, unless the sale of the participation to such Participant is made 
with the Borrower’s prior written consent.   
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(f) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement (including under its Note, if any) to secure obligations of such 
Lender, including any pledge or assignment to secure obligations to a Federal Reserve Bank or any 
central bank having jurisdiction over such Lender; provided, that no such pledge or assignment shall 
release such Lender from any of its obligations hereunder or substitute any such pledgee or assignee for 
such Lender as a party hereto. 

(g) Notwithstanding anything to the contrary contained herein, any Lender (a 
“Granting Lender”) may grant to a special purpose funding vehicle identified as such in writing from 
time to time by the Granting Lender to the Administrative Agent and the Borrower (an “SPC”) the option 
to provide all or any part of any Loan that such Granting Lender would otherwise be obligated to make 
pursuant to this Agreement; provided, that (i) nothing herein shall constitute a commitment by any SPC to 
fund any Loan, and (ii) if an SPC elects not to exercise such option or otherwise fails to make all or any 
part of such Loan, the Granting Lender shall be obligated to make such Loan pursuant to the terms hereof 
or, if it fails to do so, to make such payment to the Administrative Agent as is required under 
Section 2.12(b)(ii).  Each party hereto hereby agrees that an SPC shall be entitled to the benefits of 
Section 3.01, 3.04 and 3.05 (subject to the requirements and the limitations of such Sections and the 
obligations to provide the forms and certifications pursuant to Section 10.15 as if it were a Lender); 
provided, that neither the grant to any SPC nor the exercise by any SPC of such option shall increase the 
costs or expenses or otherwise increase or change the obligations of the Borrower under this Agreement 
(including its obligations under Section 3.01, 3.04 or 3.05).  Each party hereto further agrees that (i) no 
SPC shall be liable for any indemnity or similar payment obligation under this Agreement for which a 
Lender would be liable, and (ii) the Granting Lender shall for all purposes, including the approval of any 
amendment, waiver or other modification of any provision of any Loan Document, remain the lender of 
record hereunder.  The making of a Loan by an SPC hereunder shall utilize the Commitment of the 
Granting Lender to the same extent, and as if, such Loan were made by such Granting Lender.  In 
furtherance of the foregoing, each party hereto hereby agrees (which agreement shall survive the 
termination of this Agreement) that, prior to the date that is one year and one day after the payment in full 
of all outstanding commercial paper or other senior debt of any SPC, it will not, other than in respect of 
matters unrelated to this Agreement or the transactions contemplated hereby, institute against, or join any 
other Person in instituting against, such SPC any bankruptcy, reorganization, arrangement, insolvency, or 
liquidation proceeding under the laws of the United States or any State thereof.  Notwithstanding 
anything to the contrary contained herein, any SPC may (i) with notice to, but without prior consent of the 
Borrower and the Administrative Agent and with the payment of a processing fee of $3,500, assign all or 
any portion of its rights hereunder with respect to any Loan to the Granting Lender and (ii) disclose on a 
confidential basis any non-public information relating to its funding of Loans to any rating agency, 
commercial paper dealer or provider of any surety or Guarantee or credit or liquidity enhancement to such 
SPC. 

(h) Notwithstanding anything to the contrary contained herein, any Lender that is a 
Fund may create a security interest in all or any portion of the Loans owing to it and the Note, if any, held 
by it to the trustee for holders of obligations owed, or securities issued, by such Fund as security for such 
obligations or securities; provided, that unless and until such trustee actually becomes a Lender in 
compliance with the other provisions of this Section 10.07, (i) no such pledge shall release the pledging 
Lender from any of its obligations under the Loan Documents, and (ii) such trustee shall not be entitled to 
exercise any of the rights of a Lender under the Loan Documents even though such trustee may have 
acquired ownership rights with respect to the pledged interest through foreclosure or otherwise. 

(i) Notwithstanding anything to the contrary contained herein, any Lender may 
assign all or any portion of its Term A Loans, Term B Loans, Specified Refinancing Term Loans and 
New Term Loans hereunder to any Other Affiliate (including any Debt Fund Affiliate), but only if: 
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(i) such assignment is made pursuant to an open market purchase; 

(ii) no Default has occurred or is continuing or would result therefrom; 

(iii) the assigning Lender and Other Affiliate purchasing such Lender’s Term 
A Loans, Term B Loans, Specified Refinancing Term Loans or New Term Loans, as 
applicable, shall execute and deliver to the Administrative Agent an assignment 
agreement substantially in the form of Exhibit E-2 hereto (an “Affiliate Lender 
Assignment and Assumption”) in lieu of an Assignment and Assumption; 

(iv) after giving effect to such assignment, Other Affiliates (other than Debt 
Fund Affiliates) shall not, in the aggregate, own or hold Term A Loans, Term B Loans, 
Specified Refinancing Term Loans and New Term Loans with an aggregate principal 
amount in excess of 20% of the principal amount of all Loans then outstanding; and 

(v) such Other Affiliate shall at the time of such assignment affirm the No 
Undisclosed Information Representation and shall at all times thereafter be subject to the 
voting restrictions specified in Section 10.01. 

(j) Notwithstanding anything to the contrary contained herein, any Lender may 
assign all or any portion of its Term A Loans, Term B Loans, Specified Refinancing Term Loans and 
New Term Loans hereunder to Holdings or any of its Subsidiaries, but only if: 

(i) such assignment is made pursuant to a Dutch Auction open to all Term A 
Lenders, Term B Lenders, Specified Refinancing Term Loan lenders or New Term Loan 
lenders on a pro rata basis; 

(ii) no Default has occurred or is continuing or would result therefrom 

(iii) Holdings or its Subsidiary, as applicable, shall at the time of such 
assignment affirm the No Undisclosed Information Representation; 

(iv) any such Term A Loans, Term B Loans, Specified Refinancing Term 
Loans or New Term Loans shall be automatically and permanently cancelled 
immediately upon acquisition thereof by Holdings or any of its Subsidiaries;  

(v) Holdings and its Subsidiaries do not use the proceeds of the Revolving 
Credit Facility (whether or not the Revolving Credit Facility has been increased pursuant 
to Section 2.14 or refinanced pursuant to Section 2.20) to acquire such Term A Loans, 
Term B Loans, Specified Refinancing Term Loans or New Term Loans; and 

(vi) at the time of (and calculated on a pro forma basis after giving effect to) 
any such assignment, the outstanding Revolving Credit Loans shall not exceed 
unrestricted cash and Cash Equivalents on hand of Holdings and its Subsidiaries by more 
than $20,000,000. 

(k) Notwithstanding anything to the contrary contained herein, no Affiliate Lender 
shall have any right to (i) attend (including by telephone) any meeting or discussions (or portion thereof) 
among the Administrative Agent or any Lender to which representatives of the Borrower are not then 
present or (ii) receive any information or material prepared by the Administrative Agent or any Lender or 
any communication by or among Administrative Agent and one or more Lenders, except to the extent 
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such information or materials have been made available to the Borrower or its representatives. 

(l) Notwithstanding anything to the contrary contained herein, if at any time 
Barclays Bank assigns all of its Commitments and Loans pursuant to Section 10.07(b), Barclays Bank 
may, (i) upon thirty (30) days’ notice to the Borrower and the Lenders, resign as L/C Issuer and/or (ii) 
upon thirty (30) days’ notice to the Borrower, resign as Swing Line Lender, provided that on or prior to 
the expiration of such 30-day period with respect to such resignation, the relevant L/C Issuer shall have 
identified a successor L/C Issuer willing to accept its appointment as successor L/C Issuer, and the 
effectiveness of such resignation shall be conditioned upon such successor assuming the rights and duties 
of the L/C Issuer.  In the event of any such resignation as L/C Issuer or Swing Line Lender, the Borrower 
shall be entitled to appoint from among the Lenders a successor L/C Issuer or Swing Line Lender 
hereunder; provided, however, that no failure by the Borrower to appoint any such successor shall affect 
the resignation of Barclays Bank as L/C Issuer or Swing Line Lender, as the case may be.  If Barclays 
Bank resigns as L/C Issuer, it shall retain all the rights and obligations of an L/C Issuer hereunder with 
respect to all Letters of Credit outstanding as of the effective date of its resignation as L/C Issuer and all 
L/C Obligations with respect thereto (including the right to require the Lenders to make Base Rate Loans 
or fund risk participations in Unreimbursed Amounts pursuant to Section 2.03(c)).  If Barclays Bank 
resigns as Swing Line Lender, it shall retain all the rights of the Swing Line Lender provided for 
hereunder with respect to Swing Line Loans made by it and outstanding as of the effective date of such 
resignation, including the right to require the Lenders to make Base Rate Loans or fund risk participations 
in outstanding Swing Line Loans pursuant to Section 2.04(c).  Upon the appointment of a successor L/C 
Issuer and/or Swing Line Lender, (A) such successor shall succeed to and become vested with all of the 
rights, powers, privileges and duties of the retiring L/C Issuer or Swing Line Lender, as the case may be, 
and (B) the successor L/C Issuer shall issue letters of credit in substitution for the Letters of Credit, if any, 
outstanding at the time of such succession or make other arrangements satisfactory to Barclays Bank to 
effectively assume the obligations of Barclays Bank with respect to such Letters of Credit. 

(m) The applicable Lender, acting solely for this purpose as a non-fiduciary agent of 
the Borrower (solely for tax purposes), shall maintain a register on which it enters the name and address 
of (i) each SPC (other than any SPC that is treated as a disregarded entity of the Granting Lender for U.S. 
federal income tax purposes) that has exercised its option pursuant to Section 10.07(g) and (ii) each 
Participant, and the amount of each such SPC’s and Participant’s interest in such Lender's rights and/or 
obligations under this Agreement (the “Participant Register”).  The entries in the Participant Register 
shall be conclusive absent manifest error, and such Lender shall treat each Person whose name is recorded 
in the Participant Register as the owner of the applicable rights and/or obligations of such Lender under 
this Agreement. 

10.08 Confidentiality.  Each of the Agents and the Lenders agrees to maintain the 
confidentiality of the Information, except that Information may be disclosed (a) to its directors, officers, 
employees and agents, including accountants, legal counsel and other advisors, and other Affiliates (it 
being understood that the Persons to whom such disclosure is made will be informed of the confidential 
nature of such Information and instructed to keep such Information confidential in accordance with 
customary practices); (b) to the extent requested by any regulatory authority having jurisdiction over such 
Agent, Lender or its respective Affiliates or in connection with any pledge or assignment permitted under 
Section 10.07(f); (c) in any legal, judicial, administrative proceeding or other compulsory process or 
otherwise as required by applicable Laws or regulations or by any subpoena or similar legal process; (d) 
to any other party to this Agreement; (e) in connection with the exercise of any remedies hereunder or 
under any other Loan Document or any action or proceeding relating to this Agreement or any other Loan 
Document or the enforcement of rights hereunder or thereunder; (f) subject to an agreement containing 
provisions substantially the same as those of this Section 10.08 (or as may otherwise be reasonably 
acceptable to the Borrower), to any Eligible Assignee of or Participant in, or any prospective Eligible 
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Assignee of or Participant in, any of its rights or obligations under this Agreement; (g) with the written 
consent of the Borrower; (h) to the extent such Information becomes publicly available other than as a 
result of a breach of this Section 10.08; (i) to any state, Federal or foreign authority or examiner 
(including the National Association of Insurance Commissioners or any other similar organization) 
regulating any Lender; or (j) to any rating agency when required by it (it being understood that, prior to 
any such disclosure, such rating agency shall undertake to preserve the confidentiality of any Information 
relating to the Loan Parties received by it from such Lender).  In addition, the Agents and the Lenders 
may disclose the existence of this Agreement and information about this Agreement to market data 
collectors, similar service providers to the lending industry, and service providers to the Agents and the 
Lenders in connection with the administration and management of this Agreement, the other Loan 
Documents, the Commitments, and the Credit Extensions.  For the purposes of this Section 10.08, 
“Information” means all information received from any Loan Party or any Subsidiary thereof relating to 
any Loan Party or any Subsidiary thereof relating to any Loan Party or its business, other than any such 
information that is publicly available to any Agent or any Lender prior to disclosure by any Loan Party 
other than as a result of a breach of this Section 10.08; provided, that, in the case of information received 
from a Loan Party after the date hereof, such information is clearly identified at the time of delivery as 
confidential or is delivered pursuant to Section 6.01, 6.02, or 6.03 hereof and is not publically available.  
Any Person required to maintain the confidentiality of Information as provided in this Section 10.08 shall 
be considered to have complied with its obligation to do so if such Person has exercised the same degree 
of care to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Each of the Administrative Agent, the Lenders and each L/C Issuer acknowledges that (i) 
the Information may include material non-public information concerning the Borrower, Holdings or a 
Subsidiary of either, as the case may be, (ii) it has developed compliance procedures regarding the use of 
material non-public information and (iii) it will handle such material non-public information in 
accordance with applicable Law, including United States Federal and state securities Laws. 

10.09 Setoff.  In addition to any rights and remedies of the Lenders provided by Law, 
upon the occurrence and during the continuance of any Event of Default, each Secured Party is authorized 
at any time and from time to time, without prior notice to the Borrower or any other Loan Party, any such 
notice being waived by the Borrower (on its own behalf and on behalf of each Loan Party) to the fullest 
extent permitted by Law, to set off and apply any and all deposits (general or special, time or demand, 
provisional or final), other than deposits in fiduciary accounts as to which a Loan Party is acting as 
fiduciary for another Person who is not a Loan Party, at any time held by, and other Indebtedness at any 
time owing by, such Lender to or for the credit or the account of the respective Loan Parties against any 
and all Obligations owing to such Secured Party hereunder or under any other Loan Document (or other 
Secured Agreement (as defined in the Security Agreement)), now or hereafter existing, irrespective of 
whether or not such Agent or such Lender shall have made demand under this Agreement or any other 
Loan Document (or other Secured Agreement (as defined in the Security Agreement)) and although such 
Obligations may be contingent or unmatured or denominated in a currency different from that of the 
applicable deposit or Indebtedness; provided, that in the event that any Defaulting Lender shall exercise 
any such right of setoff, (x) all amounts so set off shall be paid over immediately to the Administrative 
Agent for further application in accordance with the provisions of Section 2.19 and, pending such 
payment, shall be segregated by such Defaulting Lender from its other funds and deemed held in trust for 
the benefit of the Administrative Agent and the Lenders, and (y) the Defaulting Lender shall provide 
promptly to the Administrative Agent a statement describing in reasonable detail the Obligations owing to 
such Defaulting Lender as to which it exercised such right of setoff.  Each Secured Party agrees promptly 
to notify the Borrower and the Administrative Agent after any such set-off and application made by such 
Secured Party; provided, however, that the failure to give such notice shall not affect the validity of such 
setoff and application.  The rights of the Administrative Agent and each Secured Party under this 

NYDOCS02/909004.17 153 



 

Section 10.09 are in addition to other rights and remedies (including, without limitation, other rights of 
setoff) that the Administrative Agent and such Secured Party may have.  Notwithstanding anything herein 
or in any other Loan Document to the contrary, in no event shall the assets of any Foreign Subsidiary 
constitute security, or shall the proceeds of such assets be available for, payment of the Obligations of the 
Borrower or any Domestic Subsidiary, it being understood that (a) the Equity Interests of any Foreign 
Subsidiary that is directly owned by a Domestic Subsidiary does not constitute such an asset (and may be 
pledged to the extent set forth in Section 6.12) and (b) the provisions hereof shall not limit, reduce or 
otherwise diminish in any respect the Borrower’s obligations to make any mandatory prepayment 
pursuant to Section 2.05(b)(ii). 

10.10 Interest Rate Limitation.  Notwithstanding anything to the contrary contained in 
any Loan Document, the interest paid or agreed to be paid under the Loan Documents shall not exceed the 
maximum rate of non-usurious interest permitted by applicable Law (the “Maximum Rate”).  If any 
Agent or any Lender shall receive interest in an amount that exceeds the Maximum Rate, the excess 
interest shall be applied to the principal of the Loans or, if it exceeds such unpaid principal, refunded to 
the Borrower.  In determining whether the interest contracted for, charged, or received by an Agent or a 
Lender exceeds the Maximum Rate, such Person may, to the extent permitted by applicable Law, (a) 
characterize any payment that is not principal as an expense, fee, or premium rather than interest, (b) 
exclude voluntary prepayments and the effects thereof, and (c) amortize, prorate, allocate, and spread in 
equal or unequal parts the total amount of interest throughout the contemplated term of the Obligations 
hereunder. 

10.11 Counterparts.  This Agreement and each other Loan Document may be executed 
in one or more counterparts (and by different parties hereto in different counterparts), each of which shall 
be deemed an original, but all of which together shall constitute one and the same instrument.  Delivery 
by telecopier or other electronic transmission of an executed counterpart of a signature page to this 
Agreement and each other Loan Document shall be effective as delivery of an original executed 
counterpart of this Agreement and such other Loan Document.  The Agents may also require that any 
such documents and signatures delivered by telecopier or other electronic transmission be confirmed by a 
manually-signed original thereof; provided, that the failure to request or deliver the same shall not limit 
the effectiveness of any document or signature delivered by telecopier or other electronic transmission. 

10.12 Integration; Effectiveness.  This Agreement and the other Loan Documents, and 
those provisions of the Commitment Letter, dated as of July 14, 2010, among Holdings, Barclays Bank, 
Barclays Capital, BAS Bank of America, N.A., CS Securities and Credit Suisse AG that by their terms 
survive the termination of such Commitment Letter, constitute the entire contract among the parties 
relating to the subject matter hereof and supersede any and all previous agreements and understandings, 
oral or written, relating to the subject matter hereof.  In the event of any conflict between the provisions 
of this Agreement and those of any other Loan Document, the provisions of this Agreement shall control; 
provided, that the inclusion of supplemental rights or remedies in favor of the Agents or the Lenders in 
any other Loan Document shall not be deemed a conflict with this Agreement.  Each Loan Document was 
drafted with the joint participation of the respective parties thereto and shall be construed neither against 
nor in favor of any party, but rather in accordance with the fair meaning thereof.  Except as provided in 
Section 4.01, this Agreement shall become effective when it shall have been executed by the 
Administrative Agent and when the Administrative Agent shall have received counterparts hereof that, 
when taken together, bear the signatures of each of the other parties hereto.  

10.13 Survival of Representations and Warranties.  All representations and warranties 
made hereunder and in any other Loan Document or other document delivered pursuant hereto or thereto 
or in connection herewith or therewith shall survive the execution and delivery hereof and thereof.  Such 
representations and warranties have been or will be relied upon by each Agent and each Lender, 

NYDOCS02/909004.17 154 



 

regardless of any investigation made by any Agent or any Lender or on their behalf and notwithstanding 
that any Agent or any Lender may have had notice or knowledge of any Default at the time of any Credit 
Extension, and shall continue in full force and effect as long as any Loan or any other Obligation 
hereunder shall remain unpaid or unsatisfied or any Letter of Credit shall remain outstanding. 

10.14 Severability.  If any provision of this Agreement or the other Loan Documents is 
held to be illegal, invalid or unenforceable, the legality, validity and enforceability of the remaining 
provisions of this Agreement and the other Loan Documents shall not be affected or impaired thereby.  
The invalidity of a provision in a particular jurisdiction shall not invalidate or render unenforceable such 
provision in any other jurisdiction.  Without limiting the foregoing provisions of this Section 10.14, if and 
to the extent that the enforceability of any provisions in this Agreement relating to Defaulting Lenders 
shall be limited by Debtor Relief Laws, as determined in good faith by the Administrative Agent, the L/C 
Issuer or the Swing Line Lender, as applicable, then such provisions shall be deemed to be in effect only 
to the extent not so limited 

10.15 Tax Forms. 

(a) (i)  Each Lender and Agent that is not a “United States person” within the 
meaning of Section 7701(a)(30) of the Code (each, a “Foreign Lender”) shall deliver to the Borrower and 
the Administrative Agent, prior to receipt of any payment hereunder subject to withholding under the 
Code (or upon accepting an assignment of an interest herein), (x) two duly signed, properly completed 
copies of either IRS Form W-8BEN or any successor thereto (relating to such Foreign Lender and 
entitling it to an exemption from, or reduction of, United States withholding tax on all payments to be 
made to such Foreign Lender by the Borrower or any other Loan Party pursuant to this Agreement or any 
other Loan Document) or IRS Form W-8ECI or any successor thereto (relating to all payments to be 
made to such Foreign Lender by the Borrower or any other Loan Party pursuant to this Agreement or any 
other Loan Document) or (y) two duly signed, properly completed copies of IRS Form W-8BEN or any 
successor thereto and a certificate that establishes in writing to the Borrower and the Administrative 
Agent that such Foreign Lender is not (i) a “bank” within the meaning of Section 881(c)(3)(A) of the 
Code, (ii) a 10-percent shareholder within the meaning of Section 871(h)(3)(B) of the Code, and (iii) a 
controlled foreign corporation related to the Borrower with the meaning of Section 864(d) of the Code.  
Thereafter and from time to time, each such Foreign Lender shall promptly submit to the Borrower and 
the Administrative Agent such additional duly completed and signed copies of one or more of such forms 
and/or certificates (or such successor forms or certificates as shall be adopted from time to time by the 
relevant United States taxing authorities or such other evidence as is satisfactory to the Borrower and the 
Administrative Agent (in either case, in its sole discretion)) as may then be presented by then current 
United States laws and regulations to avoid or reduce, United States withholding taxes in respect of all 
payments to be made to such Foreign Lender by the Borrower or other Loan Party pursuant to this 
Agreement, or any other Loan Document, in each case, (1) on or before the date that any such form, 
certificate or other evidence expires or becomes obsolete, (2) after the occurrence of any event requiring a 
change in the most recent form, certificate or other evidence previously delivered by it to the Borrower 
and the Administrative Agent (including, for the avoidance of doubt, due to a designation of a new 
Lending Office) and (3) from time to time thereafter if reasonably requested by the Borrower or the 
Administrative Agent. 

(ii) Each Foreign Lender, to the extent it does not act or ceases to act for its own 
account with respect to any portion of any sums paid or payable to such Foreign Lender under 
any of the Loan Documents (for example, in the case of a typical participation by such Foreign 
Lender), shall deliver to the Borrower and the Administrative Agent on the date when such 
Foreign Lender ceases to act for its own account with respect to any portion of any such sums 
paid or payable, and at such other times as prescribed by the last sentence of Section 10.15(a)(i) 

NYDOCS02/909004.17 155 



 

or as may be necessary in the determination of the Borrower or the Administrative Agent (in 
either case, in the reasonable exercise of its discretion), (A) two duly signed, properly completed, 
original copies of the forms or statements required to be provided by such Foreign Lender as set 
forth above, to establish the portion of any such sums paid or payable with respect to which such 
Foreign Lender acts for its own account that is not subject to United States withholding tax, and 
(B) two duly signed, properly completed, original copies of IRS Form W-8IMY (or any successor 
thereto), together with any information such Foreign Lender chooses to transmit with such form, 
and any other certificate or statement of exemption required under the Code, to establish that such 
Foreign Lender is not acting for its own account with respect to a portion of any such sums 
payable to such Foreign Lender. 

(iii) The Borrower shall not be required to pay any additional amount or any 
indemnity payment under Section 3.01 (other than Section 3.01(b) and, to the extent it relates to 
Other Taxes and reasonable expenses arising therefrom or with respect thereto, Section 3.01(c)) 
to (A) any Foreign Lender if such Foreign Lender shall have failed to satisfy the foregoing 
provisions of this Section 10.15(a), or (B) any U.S. Lender if such U.S. Lender shall have failed 
to satisfy the provisions of Section 10.15(b); provided, that if such Lender shall have satisfied the 
requirement of this Section 10.15(a) or Section 10.15(b), as applicable, on the date such Lender 
became a Lender (including, for the avoidance of doubt, as a result of an assignment), nothing in 
this Section 10.15(a) or Section 10.15(b) shall relieve the Borrower of its obligation to pay any 
amounts pursuant to Section 3.01 in the event that, as a result of any change in any applicable 
Law, treaty or governmental rule, regulation or order, or any change in the interpretation, 
administration or application thereof, such Lender is no longer properly entitled to deliver forms, 
or certificates at a subsequent date establishing the fact that such Lender or other Person for the 
account of which such Lender receives any sums payable under any of the Loan Documents is not 
subject to withholding or is subject to withholding at a reduced rate. 

(iv) The Administrative Agent may deduct and withhold any taxes required by any 
Laws to be deducted and withheld from any payment under any of the Loan Documents. 

(b) Each Lender and Agent that is a “United States person” within the meaning of 
Section 7701(a)(30) of the Code (each, a “U.S. Lender”) shall deliver to the Administrative Agent and the 
Borrower (or in the case of a Participant or SPC, to the relevant Lender) two duly signed, properly 
completed, original copies of IRS Form W-9 on or prior to the Closing Date (or on or prior to the date it 
becomes a party to this Agreement, including, for the avoidance of doubt, by means of an assignment), 
certifying that such U.S. Lender is entitled to an exemption from United States backup withholding, or 
any successor form.  If such U.S. Lender fails to deliver such forms, then the Administrative Agent and/or 
the Borrower may withhold from any payment to such U.S. Lender an amount equivalent to the 
applicable backup withholding imposed by the Code. 

(c) If any Governmental Authority asserts that the Borrower or the Administrative 
Agent did not properly withhold or backup withhold, as the case may be, any tax or other amount from 
payments made to or for the account of any Foreign Lender or U.S. Lender (other than Impositions for 
which the Borrower is responsible under Section 3.01), such Foreign Lender or U.S. Lender shall 
indemnify the Administrative Agent therefor.  The obligation of the Foreign Lenders or U.S. Lenders, 
severally, under this Section 10.15 shall survive the termination of the Aggregate Commitments, 
repayment of all other Obligations hereunder and the resignation of the Administrative Agent. 

Notwithstanding any other provision of this Section 10.15, a Lender shall not be required 
to deliver any form that such Lender is not legally able to deliver. 
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10.16 Governing Law; Jurisdiction; Etc. 

(a) GOVERNING LAW.  THIS AGREEMENT AND EACH OTHER LOAN 
DOCUMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE 
LAW OF THE STATE OF NEW YORK; PROVIDED, HOWEVER, THAT THE INTERPRETATION 
OF THE DEFINITION OF COMPANY MATERIAL ADVERSE EFFECT (AND WHETHER OR NOT 
A COMPANY MATERIAL ADVERSE EFFECT HAS OCCURRED) IN THIS AGREEMENT SHALL 
BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE 
OF DELAWARE, REGARDLESS OF THE LAWS THAT MIGHT OTHERWISE GOVERN UNDER 
APPLICABLE PRINCIPLES OF CONFLICTS OF LAWS.   

(b) SUBMISSION TO JURISDICTION.  EACH PARTY HERETO 
IRREVOCABLY AND UNCONDITIONALLY SUBMITS, FOR ITSELF AND ITS PROPERTY, TO 
THE EXCLUSIVE JURISDICTION OF THE COURTS OF THE STATE OF NEW YORK SITTING IN 
NEW YORK CITY AND OF THE UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK, AND ANY APPELLATE COURT FROM ANY THEREOF, IN ANY ACTION OR 
PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OTHER LOAN 
DOCUMENT, OR FOR RECOGNITION OR ENFORCEMENT OF ANY JUDGMENT, AND EACH 
OF THE PARTIES HERETO IRREVOCABLY AND UNCONDITIONALLY AGREES THAT ALL 
CLAIMS IN RESPECT OF ANY SUCH ACTION OR PROCEEDING MAY BE HEARD AND 
DETERMINED IN SUCH NEW YORK STATE COURT OR, TO THE FULLEST EXTENT 
PERMITTED BY APPLICABLE LAW, IN SUCH FEDERAL COURT.  EACH OF THE PARTIES 
HERETO AGREES THAT A FINAL JUDGMENT IN ANY SUCH ACTION OR PROCEEDING 
SHALL BE CONCLUSIVE AND MAY BE ENFORCED IN OTHER JURISDICTIONS BY SUIT ON 
THE JUDGMENT OR IN ANY OTHER MANNER PROVIDED BY LAW.  NOTHING IN THIS 
AGREEMENT OR IN ANY OTHER LOAN DOCUMENT SHALL AFFECT ANY RIGHT THAT THE 
ADMINISTRATIVE AGENT, ANY LENDER OR ANY L/C ISSUER MAY OTHERWISE HAVE TO 
BRING ANY ACTION OR PROCEEDING RELATING TO THIS AGREEMENT OR ANY OTHER 
LOAN DOCUMENT AGAINST THE BORROWER OR ANY OTHER LOAN PARTY OR ITS 
PROPERTIES IN THE COURTS OF ANY JURISDICTION. 

(c) WAIVER OF VENUE.  EACH PARTY HERETO IRREVOCABLY AND 
UNCONDITIONALLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE 
LAW, ANY OBJECTION THAT IT MAY NOW OR HEREAFTER HAVE TO THE LAYING OF 
VENUE OF ANY ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS 
AGREEMENT OR ANY OTHER LOAN DOCUMENT IN ANY COURT REFERRED TO IN 
PARAGRAPH (B) OF THIS SECTION.  EACH OF THE PARTIES HERETO HEREBY 
IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, 
THE DEFENSE OF AN INCONVENIENT FORUM TO THE MAINTENANCE OF SUCH ACTION 
OR PROCEEDING IN ANY SUCH COURT. 

(d) SERVICE OF PROCESS.  EACH PARTY HERETO IRREVOCABLY CONSENTS TO 
SERVICE OF PROCESS IN THE MANNER PROVIDED FOR NOTICES IN SECTION 10.02.  
NOTHING IN THIS AGREEMENT WILL AFFECT THE RIGHT OF ANY PARTY HERETO TO 
SERVE PROCESS IN ANY OTHER MANNER PERMITTED BY APPLICABLE LAW. 

10.17 WAIVER OF RIGHT TO TRIAL BY JURY.  EACH PARTY TO THIS 
AGREEMENT HEREBY EXPRESSLY WAIVES ANY RIGHT TO TRIAL BY JURY OF ANY 
CLAIM, DEMAND, ACTION OR CAUSE OF ACTION ARISING UNDER ANY LOAN DOCUMENT 
OR IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF 
THE PARTIES HERETO OR ANY OF THEM WITH RESPECT TO ANY LOAN DOCUMENT, OR 

NYDOCS02/909004.17 157 



 

THE TRANSACTIONS RELATED THERETO, IN EACH CASE WHETHER NOW EXISTING OR 
HEREAFTER ARISING, AND WHETHER FOUNDED IN CONTRACT OR TORT OR OTHERWISE; 
AND EACH PARTY HEREBY AGREES AND CONSENTS THAT ANY SUCH CLAIM, DEMAND, 
ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY, 
AND THAT ANY PARTY TO THIS AGREEMENT MAY FILE AN ORIGINAL COUNTERPART OR 
A COPY OF THIS SECTION 10.17 WITH ANY COURT AS WRITTEN EVIDENCE OF THE 
CONSENT OF THE SIGNATORIES HERETO TO THE WAIVER OF THEIR RIGHT TO TRIAL BY 
JURY. 

10.18 Binding Effect.  When this Agreement shall have become effective in accordance 
with Section 10.12, it shall thereafter shall be binding upon and inure to the benefit of the Borrower, each 
Agent and each Lender and their respective successors and permitted assigns, except that the Borrower 
shall not have the right to assign its rights hereunder or any interest herein without the prior written 
consent of the Lenders except as permitted by Section 7.04. 

10.19 No Advisory or Fiduciary Responsibility.  In connection with all aspects of each 
transaction contemplated hereby (including in connection with any amendment, waiver or other 
modification hereof or of any other Loan Document), each of the Borrower and Holdings acknowledges 
and agrees, and acknowledges and agrees that it has informed its other Affiliates, that: (i) (A) no 
fiduciary, advisory or agency relationship between any of the Borrower, Holdings and their respective 
Subsidiaries and any Agent or any Arranger is intended to be or has been created in respect of any of the 
transactions contemplated hereby and by the other Loan Documents, irrespective of whether any Agent or 
any Arranger has advised or is advising any of the Borrower, Holdings and their respective Subsidiaries 
on other matters, (B) the arranging and other services regarding this Agreement provided by the Agents 
and the Arrangers are arm’s-length commercial transactions between the Borrower, Holdings and their 
respective Subsidiaries, on the one hand, and the Agents and the Arrangers, on the other hand, (C) each of 
the Borrower and Holdings has consulted its own legal, accounting, regulatory and tax advisors to the 
extent it has deemed appropriate, and (D) each of the Borrower and Holdings is capable of evaluating, 
and understands and accepts, the terms, risks and conditions of the transactions contemplated hereby and 
by the other Loan Documents; (ii) (A) the Agents and the Arrangers each is and has been acting solely as 
a principal and, except as may otherwise be expressly agreed in writing by the relevant parties, has not 
been, is not, and will not be acting as an advisor, agent or fiduciary for the Borrower, Holdings or any of 
their respective Affiliates, or any other Person and (B) neither any Agent nor any Arranger has any 
obligation to the Borrower, Holdings or any of their respective Affiliates with respect to the transactions 
contemplated hereby except those obligations expressly set forth herein and in the other Loan Documents; 
and (iii) the Agents and the Arrangers and their respective Affiliates may be engaged in a broad range of 
transactions that involve interests that differ from those of the Borrower, Holdings and their respective 
Affiliates, and neither any Agent nor any Arranger has any obligation to disclose any of such interests and 
transactions to the Borrower, Holdings or any of their respective Affiliates.  To the fullest extent 
permitted by law, each of the Borrower and Holdings hereby waives and releases any claims that it may 
have against the Agents and the Arrangers with respect to any breach or alleged breach of agency or 
fiduciary duty in connection with any aspect of any transaction contemplated hereby. 

10.20 Affiliate Activities.  Each of the Borrower and Holdings acknowledge that each 
Agent and each Arranger (and their respective Affiliates) is a full service securities firm engaged, either 
directly or through affiliates, in various activities, including securities trading, investment banking and 
financial advisory, investment management, principal investment, hedging, financing and brokerage 
activities and financial planning and benefits counseling for both companies and individuals.  In the 
ordinary course of these activities, it may make or hold a broad array of investments and actively trade 
debt and equity securities (or related derivative securities) and/or financial instruments (including bank 
loans) for its own account and for the accounts of its customers and may at any time hold long and short 
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positions in such securities and/or instruments.  Such investment and other activities may involve 
securities and instruments of the Borrower, Holdings and their respective affiliates, as well as of other 
entities and persons and their Affiliates which may (i) be involved in transactions arising from or relating 
to the engagement contemplated hereby and by the other Loan documents (ii) be customers or 
competitors of the Borrower, Holdings and their respective Affiliates, or (iii) have other relationships with 
the Borrower, Holdings and their respective Affiliates.  In addition, it may provide investment banking, 
underwriting and financial advisory services to such other entities and persons.  It may also co-invest 
with, make direct investments in, and invest or co-invest client monies in or with funds or other 
investment vehicles managed by other parties, and such funds or other investment vehicles may trade or 
make investments in securities of the Borrower, Holdings and their respective Affiliates or such other 
entities.  The transactions contemplated hereby and by the other Loan Documents may have a direct or 
indirect impact on the investments, securities or instruments referred to in this paragraph. 

10.21 Electronic Execution of Assignments and Certain Other Documents.  The words 
“execution,” “signed,” “signature,” and words of like import in any Assignment and Assumption or in 
any amendment or other modification hereof (including waivers and consents) shall be deemed to include 
electronic signatures or the keeping of records in electronic form, each of which shall be of the same legal 
effect, validity or enforceability as a manually executed signature or the use of a paper-based 
recordkeeping system, as the case may be, to the extent and as provided for in any applicable law, 
including the Federal Electronic Signatures in Global and National Commerce Act, the New York State 
Electronic Signatures and Records Act, or any other similar state laws based on the Uniform Electronic 
Transactions Act. 

10.22 USA PATRIOT ACT.  Each Lender that is subject to the PATRIOT Act (as 
hereinafter defined) and the Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies the Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of Pub. L. 
107-56 (signed into law October 26, 2001)) (the “PATRIOT Act”), it is required to obtain, verify and 
record information that identifies each Loan Party, which information includes the name and address of 
each Loan Party and other information that will allow such Lender or the Administrative Agent, as 
applicable, to identify each Loan Party in accordance with the PATRIOT Act.  The Borrower shall, 
promptly following a request by the Administrative Agent or any Lender, provide all documentation and 
other information that the Administrative Agent or such Lender requests in order to comply with its 
ongoing obligations under applicable “know your customer” an anti-money laundering rules and 
regulations, including the PATRIOT Act. 

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK.] 
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IN WITNESS WHEREOF, the parties hereto have caused this Credit Agreement to be 
duly executed as of the date first above written. 

ALPHABET MERGER SUB, INC. 
 
 
By:       
 Name:  
 Title:  
 
 
 
ALPHABET HOLDING COMPANY, INC. 
 
 
By:       
 Name:  
 Title:  
 



 

The undersigned, as the successor by merger to Alphabet Merger Sub, Inc., hereby assumes and 
agrees to pay and perform all of the Obligations of the Borrower hereunder and under the other Loan 
Documents. 

 
 
NBTY, INC. 
 
 
By:       
 Name:  
 Title:  
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BARCLAYS BANK PLC, 
as Administrative Agent, L/C Issuer, Swing Line Lender 
and Lender 
 
 
By:       
 Name:        
 Title:      
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[_____________], as a Lender 
 
 
By:       
 Name:        

 Title:      
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SUBSIDIARY GUARANTY 

Dated as of October 1, 2010 

From 

THE GUARANTORS NAMED HEREIN 

and 

THE ADDITIONAL GUARANTORS REFERRED TO HEREIN 

as Guarantors 

in favor of 

THE SECURED PARTIES REFERRED TO IN 
THE CREDIT AGREEMENT REFERRED TO HEREIN 

 

NYDOCS02/910542.9 



NYDOCS02/910542.9  Subsidiary Guaranty 

T A B L E  O F  C O N T E N T S 

Section Page 

Section 1.   Guaranty; Limitation of Liability........................................................................... 1 

Section 2.   Guaranty Absolute ................................................................................................. 2 

Section 3.   Waivers and Acknowledgments ............................................................................ 3 

Section 4.   Subrogation............................................................................................................ 4 

Section 5.   Payments Free and Clear of Taxes, Etc. ................................................................ 5 

Section 6.   Representations and Warranties............................................................................. 5 

Section 7.   Covenants............................................................................................................... 6 

Section 8.   Amendments, Guaranty Supplements, Etc. ........................................................... 6 

Section 9.   Notices, Etc. ........................................................................................................... 6 

Section 10.   No Waiver; Remedies .......................................................................................... 7 

Section 11.   Right of Set-off .................................................................................................... 7 

Section 12.   Continuing Guaranty; Assignments under the Credit Agreement ....................... 7 

Section 13.   Indemnification .................................................................................................... 7 

Section 14.   Subordination....................................................................................................... 8 

Section 15.   Right of Contribution........................................................................................... 9 

Section 16.   Execution in Counterparts.................................................................................... 9 

Section 17.   Governing Law; Jurisdiction; Waiver of Jury Trial, Etc. .................................... 9 

 

Exhibit A - Guaranty Supplement 

 



 

SUBSIDIARY GUARANTY 

SUBSIDIARY GUARANTY dated as of October 1, 2010 (this “Guaranty”) 
made by the Persons listed on the signature pages hereof and the Additional Guarantors (as 
defined in Section 8(b)) (such Persons so listed and the Additional Guarantors being, 
collectively, the “Guarantors” and, individually, each a “Guarantor”) in favor of the Secured 
Parties (as defined in the Credit Agreement referred to below). 

PRELIMINARY STATEMENT 

Alphabet Merger Sub, Inc. (“Merger Sub” and, immediately prior to the 
consummation of the Merger (as defined in the Credit Agreement), the “Borrower”), a Delaware 
corporation to be merged with and into NBTY, Inc., a Delaware corporation (the “Company” 
and, upon and after the consummation of the Merger, the “Borrower”) and Alphabet Holding 
Company, Inc., a Delaware corporation, are parties to that certain Credit Agreement dated as of 
October 1, 2010 (as amended, amended and restated, supplemented or otherwise modified from 
time to time, the “Credit Agreement”; the capitalized terms defined therein and not otherwise 
defined herein being used herein as therein defined) among the Lenders party thereto, Barclays 
Bank PLC, as the Swing Line Lender, an L/C Issuer and the Administrative Agent, and the other 
Agents named therein.  Each Guarantor may receive, directly or indirectly, a portion of the 
proceeds of the Loans under the Credit Agreement and will derive substantial direct and indirect 
benefits from the transactions contemplated by the Credit Agreement.  It is a condition precedent 
to the making of Loans by the Lenders and the issuance of Letters of Credit by the L/C Issuers 
under the Credit Agreement, the entry by the Hedge Banks into Secured Hedge Agreements from 
time to time and the entry by the Cash Management Banks into Secured Cash Management 
Agreements from time to time, that each Guarantor shall have executed and delivered this 
Guaranty. 

NOW, THEREFORE, in consideration of the premises and in order to induce the 
Lenders to make Loans and the L/C Issuers to issue Letters of Credit under the Credit 
Agreement, the Hedge Banks to enter into Secured Hedge Agreements from time to time and the 
Cash Management Banks to enter into Secured Cash Management Agreements from time to 
time, each Guarantor, jointly and severally with each other Guarantor, hereby agrees as follows: 

Section 1.  Guaranty; Limitation of Liability.  (a)  Each Guarantor hereby, jointly 
and severally, absolutely, unconditionally and irrevocably guarantees the punctual payment when 
due, whether at scheduled maturity or on any date of a required prepayment or by acceleration, 
demand or otherwise, of all Obligations of each other Loan Party now or hereafter existing under 
or in respect of the Loan Documents, any Secured Cash Management Agreement or any Secured 
Hedge Agreement (the Loan Documents, Secured Cash Management Agreements and Secured 
Hedge Agreements, collectively, the “Secured Documents”) (including, without limitation, any 
extensions, modifications, substitutions, amendments or renewals of any or all of the foregoing 
Obligations), whether direct or indirect, absolute or contingent, and whether for principal, 
interest, premiums, fees, indemnities, contract causes of action, costs, expenses or otherwise 
(such Obligations being the “Guaranteed Obligations”), and agrees to pay any and all expenses 
(including, without limitation, fees and expenses of counsel) incurred by the Administrative 
Agent or any other Secured Party in enforcing any rights under this Guaranty or any other 
Secured Document, to the extent reimbursable under Section 10.04 of the Credit Agreement.  
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Without limiting the generality of the foregoing, each Guarantor’s liability shall extend to all 
amounts that constitute part of the Guaranteed Obligations and would be owed by any other 
Loan Party to any Secured Party under or in respect of the Secured Documents but for the fact 
that they are unenforceable or not allowable due to the existence of a bankruptcy, reorganization 
or similar proceeding involving such other Loan Party. 

(b) Each Guarantor, and by its acceptance of this Guaranty, the 
Administrative Agent and each other Secured Party, hereby confirms that it is the intention of all 
such Persons that this Guaranty and the Obligations of each Guarantor hereunder not constitute a 
fraudulent transfer or conveyance for purposes of Debtor Relief Law (as hereinafter defined), the 
Uniform Fraudulent Conveyance Act, the Uniform Fraudulent Transfer Act or any similar 
foreign, federal or state law to the extent applicable to this Guaranty and the Obligations of each 
Guarantor hereunder.  To effectuate the foregoing intention, the Administrative Agent, the other 
Secured Parties and the Guarantors hereby irrevocably agree that the Obligations of each 
Guarantor under this Guaranty at any time shall be limited to the maximum amount as will result 
in the Obligations of such Guarantor under this Guaranty not constituting a fraudulent transfer or 
conveyance. 

(c) Each Guarantor hereby unconditionally and irrevocably agrees that in the 
event any payment shall be required to be made to any Secured Party under this Guaranty or the 
Holdings Guaranty or any other guaranty, such Guarantor will contribute, to the maximum extent 
permitted by law, such amounts to each other Guarantor and Holdings and each other guarantor 
so as to maximize the aggregate amount paid to the Secured Parties under or in respect of the 
Secured Documents. 

Section 2.  Guaranty Absolute.  Each Guarantor guarantees that the Guaranteed 
Obligations will be paid strictly in accordance with the terms of the Secured Documents, 
regardless of any law, regulation or order now or hereafter in effect in any jurisdiction affecting 
any of such terms or the rights of any Secured Party with respect thereto.  The Obligations of 
each Guarantor under or in respect of this Guaranty are independent of the Guaranteed 
Obligations or any other Obligations of any other Loan Party under or in respect of the Secured 
Documents, and a separate action or actions may be brought and prosecuted against each 
Guarantor to enforce this Guaranty, irrespective of whether any action is brought against the 
Borrower or any other Loan Party or whether the Borrower or any other Loan Party is joined in 
any such action or actions.  The liability of each Guarantor under this Guaranty shall be 
irrevocable, absolute and unconditional irrespective of, and each Guarantor hereby irrevocably 
waives any defenses (other than a defense of payment in full in cash of the Guaranteed 
Obligations) it may now have or hereafter acquire in any way relating to, any or all of the 
following: 

(a) any lack of validity or enforceability of any Secured Document or any 
agreement or instrument relating thereto; 

(b) any change in the time, manner or place of payment of, or in any other 
term of, all or any of the Guaranteed Obligations or any other Obligations of any other 
Loan Party under or in respect of the Secured Documents, or any other amendment or 
waiver of or any consent to departure from any Secured Document, including, without 
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limitation, any increase in the Guaranteed Obligations resulting from the extension of 
additional credit to any Loan Party or any of its Subsidiaries or otherwise; 

(c) any taking, exchange, release or non-perfection of any Collateral or any 
other collateral, or any taking, release or amendment or waiver of, or consent to departure 
from, any other guaranty, for all or any of the Guaranteed Obligations; 

(d) any manner of application of Collateral or any other collateral, or proceeds 
thereof, to all or any of the Guaranteed Obligations, or any manner of sale or other 
disposition of any Collateral or any other collateral for all or any of the Guaranteed 
Obligations or any other Obligations of any Loan Party under the Secured Documents or 
any other assets of any Loan Party or any of its Subsidiaries; 

(e) any change, restructuring or termination of the corporate structure or 
existence of any Loan Party or any of its Subsidiaries; 

(f) any failure of any Secured Party to disclose to any Loan Party any 
information relating to the business, condition (financial or otherwise), operations, 
performance, properties or prospects of any other Loan Party now or hereafter known to 
such Secured Party (each Guarantor waiving any duty on the part of the Secured Parties 
to disclose such information); 

(g) the failure of any other Person to execute or deliver this Guaranty, any 
Guaranty Supplement (as hereinafter defined) or any other guaranty or agreement or the 
release or reduction of liability of any Guarantor or other guarantor or surety with respect 
to the Guaranteed Obligations; or 

(h) any other circumstance (including, without limitation, any statute of 
limitations) or any existence of or reliance on any representation by any Secured Party 
that might otherwise constitute a defense available to, or a discharge of, any Loan Party 
or any other guarantor or surety. 

This Guaranty shall continue to be effective or be reinstated, as the case may be, if at any time 
any payment of any of the Guaranteed Obligations is rescinded or must otherwise be returned by 
any Secured Party or any other Person upon the insolvency, bankruptcy or reorganization of the 
Borrower or any other Loan Party or otherwise, all as though such payment had not been made. 

Section 3.  Waivers and Acknowledgments.  (a)  Each Guarantor hereby 
unconditionally and irrevocably waives promptness, diligence, notice of acceptance, 
presentment, demand for performance, notice of nonperformance, default, acceleration, protest 
or dishonor and any other notice with respect to any of the Guaranteed Obligations and this 
Guaranty and any requirement that any Secured Party protect, secure, perfect or insure any Lien 
or any property subject thereto or exhaust any right or take any action against any Loan Party or 
any other Person or any Collateral. 

(b) Each Guarantor hereby unconditionally and irrevocably waives any right 
to revoke this Guaranty and acknowledges that this Guaranty is continuing in nature (in 
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accordance with the terms hereof) and applies to all Guaranteed Obligations, whether existing 
now or in the future. 

(c) Each Guarantor hereby unconditionally and irrevocably waives (i) any 
defense arising by reason of any claim or defense based upon an election of remedies by any 
Secured Party that in any manner impairs, reduces, releases or otherwise adversely affects the 
subrogation, reimbursement, exoneration, contribution or indemnification rights of such 
Guarantor or other rights of such Guarantor to proceed against any of the other Loan Parties, any 
other guarantor or any other Person or any Collateral and (ii) any defense based on any right of 
set-off or counterclaim against or in respect of the Obligations of such Guarantor hereunder. 

(d) Each Guarantor acknowledges that the Administrative Agent may, in 
accordance with the Loan Documents, without notice to or demand upon such Guarantor and 
without affecting the liability of such Guarantor under this Guaranty, foreclose under any 
mortgage by nonjudicial sale, and each Guarantor hereby waives any defense to the recovery by 
the Administrative Agent and the other Secured Parties against such Guarantor of any deficiency 
after such nonjudicial sale and any defense or benefits that may be afforded by applicable law. 

(e) Each Guarantor hereby unconditionally and irrevocably waives any duty 
on the part of any Secured Party to disclose to such Guarantor any matter, fact or thing relating 
to the business, condition (financial or otherwise), operations, performance, properties or 
prospects of any other Loan Party or any of its Subsidiaries now or hereafter known by such 
Secured Party. 

(f) Each Guarantor acknowledges that it will receive substantial direct and 
indirect benefits from the financing arrangements contemplated by the Secured Documents and 
that the waivers set forth in Section 2 and this Section 3 are knowingly made in contemplation of 
such benefits. 

Section 4.  Subrogation.  Each Guarantor hereby unconditionally and irrevocably 
agrees not to exercise any rights that it may now have or hereafter acquire against the Borrower, 
any other Loan Party or any other insider guarantor that arise from the existence, payment, 
performance or enforcement of such Guarantor’s Obligations under or in respect of this Guaranty 
or any other Secured Document, including, without limitation, any right of subrogation, 
reimbursement, exoneration, contribution or indemnification and any right to participate in any 
claim or remedy of any Secured Party against the Borrower, any other Loan Party or any other 
insider guarantor or any Collateral, whether or not such claim, remedy or right arises in equity or 
under contract, statute or common law, including, without limitation, the right to take or receive 
from the Borrower, any other Loan Party or any other insider guarantor, directly or indirectly, in 
cash or other property or by set-off or in any other manner, payment or security on account of 
such claim, remedy or right, unless and until all of the Guaranteed Obligations and all other 
amounts payable under this Guaranty shall have been paid in full in cash (other than contingent 
indemnification obligations as to which no claim has been asserted and obligations and liabilities 
under Secured Cash Management Agreements and Secured Hedge Agreements as to which 
arrangements satisfactory to the applicable Cash Management Bank or Hedge Bank shall have 
been made), the expiration or termination of all Letters of Credit (other than Letters of Credit 
which have been Cash Collateralized) and the expiration or termination of all Commitments.  If 
any amount shall be paid to any Guarantor in violation of the immediately preceding sentence at 
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any time prior to the latest of (a) the payment in full in cash of the Guaranteed Obligations and 
all other amounts (other than contingent indemnification obligations as to which no claim has 
been asserted and obligations and liabilities under Secured Cash Management Agreements and 
Secured Hedge Agreements as to which arrangements satisfactory to the applicable Cash 
Management Bank or Hedge Bank shall have been made) payable under this Guaranty, (b) the 
Maturity Date and (c) the latest date of expiration or termination of all Letters of Credit (other 
than Letters of Credit which have been Cash Collateralized), such amount shall be received and 
held in trust for the benefit of the Secured Parties, shall be segregated from other property and 
funds of such Guarantor and shall forthwith be paid or delivered to the Administrative Agent in 
the same form as so received (with any necessary endorsement or assignment) to be credited and 
applied to the Guaranteed Obligations and all other amounts payable under this Guaranty, 
whether matured or unmatured, in accordance with the terms of the Secured Documents, or to be 
held as Collateral for any Guaranteed Obligations or other amounts payable under this Guaranty 
thereafter arising.  If (i) any Guarantor shall make payment to any Secured Party of all or any 
part of the Guaranteed Obligations, (ii) all of the Guaranteed Obligations and all other amounts 
(other than contingent indemnification obligations as to which no claim has been asserted and 
obligations and liabilities under Secured Cash Management Agreements and Secured Hedge 
Agreements as to which arrangements satisfactory to the applicable Cash Management Bank or 
Hedge Bank shall have been made) payable under this Guaranty shall have been paid in full in 
cash, (iii) the Maturity Date shall have occurred and (iv) all Letters of Credit (other than Letters 
of Credit which have been Cash Collateralized) shall have expired or been terminated, the 
Secured Parties will, at such Guarantor’s request and expense, execute and deliver to such 
Guarantor appropriate documents, without recourse and without representation or warranty, 
necessary to evidence the transfer by subrogation to such Guarantor of an interest in the 
Guaranteed Obligations resulting from such payment made by such Guarantor pursuant to this 
Guaranty. 

Section 5.  Payments Free and Clear of Taxes, Etc.  (a)  Any and all payments by 
any Guarantor under this Guaranty or any other Loan Document shall be made, in accordance 
with the terms of the Credit Agreement, free and clear of and without deduction for any and all 
present or future Taxes. 

Section 6.  Representations and Warranties.  Each Guarantor hereby makes each 
representation and warranty made in the Loan Documents by the Borrower with respect to such 
Guarantor and each Guarantor hereby further represents and warrants as follows: 

(a) There are no conditions precedent to the effectiveness of this Guaranty 
that have not been satisfied or waived. 

(b) Such Guarantor has, independently and without reliance upon any Secured 
Party and based on such documents and information as it has deemed appropriate, made 
its own credit analysis and decision to enter into this Guaranty and each other Secured 
Document to which it is or is to be a party, and such Guarantor has established adequate 
means of obtaining from each other Loan Party on a continuing basis information 
pertaining to, and is now and on a continuing basis will be completely familiar with, the 
business, condition (financial or otherwise), operations, performance, properties and 
prospects of such other Loan Party. 
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Section 7.  Covenants.  Each Guarantor covenants and agrees that unless and until 
all of the Guaranteed Obligations and all other amounts payable under this Guaranty shall have 
been paid in full (other than contingent indemnification obligations as to which no claim has 
been asserted and obligations and liabilities under Secured Cash Management Agreements and 
Secured Hedge Agreements as to which arrangements satisfactory to the applicable Cash 
Management Bank or Hedge Bank shall have been made), the expiration or termination of all 
Letters of Credit (other than Letters of Credit which have been Cash Collateralized) and the 
expiration or termination of all Commitments, such Guarantor will perform and observe, and 
cause each of its Subsidiaries to perform and observe, all of the terms, covenants and agreements 
set forth in the Loan Documents on its or their part to be performed or observed or that the 
Borrower has agreed to cause such Guarantor or such Subsidiaries to perform or observe. 

Section 8.  Amendments, Guaranty Supplements, Etc.  (a)  Subject to Section 
10.01 of the Credit Agreement, no amendment or waiver of any provision of this Guaranty and 
no consent to any departure by any Guarantor therefrom shall in any event be effective unless the 
same shall be in writing and signed by the Administrative Agent, the Required Lenders and the 
Guarantors and then such waiver or consent shall be effective only in the specific instance and 
for the specific purpose for which given.  Upon a Guarantor becoming an Excluded Subsidiary, 
or ceasing to be a Restricted Subsidiary, in each case as a result of a transaction permitted under 
the Loan Documents, such Guarantor shall be released in accordance with the provisions of 
Section 9.11 of the Credit Agreement. 

(b) Upon the execution and delivery by any Person of a guaranty supplement 
in substantially the form of Exhibit A hereto (each, a “Guaranty Supplement”), (i) such Person 
shall be referred to as an “Additional Guarantor” and shall become and be a Guarantor 
hereunder, and each reference in this Guaranty to a “Guarantor” shall also mean and be a 
reference to such Additional Guarantor, and each reference in any other Loan Document to a 
“Subsidiary Guarantor” shall also mean and be a reference to such Additional Guarantor, and 
(ii) each reference herein to “this Guaranty”, “hereunder”, “hereof” or words of like import 
referring to this Guaranty, and each reference in any other Loan Document to the “Subsidiary 
Guaranty”, “thereunder”, “thereof” or words of like import referring to this Guaranty, shall 
mean and be a reference to this Guaranty as supplemented by such Guaranty Supplement. 

Section 9.  Notices, Etc.  All notices and other communications provided for 
hereunder shall be in writing (including telegraphic, telecopy or telex communication or 
facsimile transmission) and mailed, telegraphed, telecopied, telexed, faxed or delivered to it, if to 
any Guarantor, addressed to it in care of the Borrower at the Borrower’s address specified in 
Section 10.02 of the Credit Agreement, if to any Agent or any Lender, at its address specified in 
Section 10.02 of the Credit Agreement, if to any Hedge Bank, at its address specified in the 
Secured Hedge Agreement to which it is a party, if to any Cash Management Bank, at its address 
specified in the Secured Cash Management Agreement to which it is a party or, as to any party, 
at such other address as shall be designated by such party in a written notice to each other party.  
All such notices and other communications shall be deemed to be given or made at such time as 
shall be set forth in Section 10.02 of the Credit Agreement.  Delivery by telecopier or other 
electronic transmission of an executed counterpart of a signature page to any amendment or 
waiver of any provision of this Guaranty or of any Guaranty Supplement to be executed and 
delivered hereunder shall be effective as delivery of an original executed counterpart thereof. 
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Section 10.  No Waiver; Remedies.  No failure on the part of any Secured Party to 
exercise, and no delay in exercising, any right hereunder shall operate as a waiver thereof; nor 
shall any single or partial exercise of any right hereunder preclude any other or further exercise 
thereof or the exercise of any other right.  The remedies herein provided are cumulative and not 
exclusive of any remedies provided by law. 

Section 11.  Right of Set-off.  Upon (a) the occurrence and during the continuance 
of any Event of Default and (b) the making of the request or the granting of the consent specified 
by Section 8.02 of the Credit Agreement to authorize the Administrative Agent to declare the 
Notes due and payable pursuant to the provisions of said Section 8.02, each Agent and each 
Lender is hereby authorized at any time and from time to time, to the fullest extent permitted by 
law, to set off and apply any and all deposits (general or special, time or demand, provisional or 
final) at any time held and other Indebtedness at any time owing by such Agent or such Lender, 
other than deposits in fiduciary accounts as to which a Loan Party is acting as fiduciary for 
another Person who is not a Loan Party, to or for the credit or the account of any Guarantor 
against any and all of the Obligations of such Guarantor now or hereafter existing under the 
Secured Documents, irrespective of whether such Agent or such Lender shall have made any 
demand under this Guaranty or any other Secured Document and although such Obligations may 
be contingent or unmatured or denominated in a currency different from that of the applicable 
deposit or indebtedness.  Each Lender agrees promptly to notify the Borrower and the 
Administrative Agent after any such set-off and application made by such Lender, provided that 
the failure to give such notice shall not affect the validity of such setoff and application.  The 
rights of the Administrative Agent and each Lender under this Section 11 are in addition to other 
rights and remedies (including, without limitation, other rights of setoff) that the Administrative 
Agent and such Lender may have.   

Section 12.  Continuing Guaranty; Assignments under the Credit Agreement.  
This Guaranty is a continuing guaranty and shall (a) remain in full force and effect until the latest 
of (i) the payment in full in cash of the Guaranteed Obligations and all other amounts (other than 
contingent indemnification obligations as to which no claim has been asserted and obligations 
and liabilities under Secured Cash Management Agreements and Secured Hedge Agreements as 
to which arrangements satisfactory to the applicable Cash Management Bank or Hedge Bank 
shall have been made) payable under this Guaranty, (ii) the Maturity Date and (iii) the latest date 
of expiration or termination of all Letters of Credit (other than Letters of Credit which have been 
Cash Collateralized) (b) be binding upon each Guarantor, its successors and assigns and (c) inure 
to the benefit of and be enforceable by the Secured Parties and their successors, transferees and 
assigns.  Without limiting the generality of clause (c) of the immediately preceding sentence, any 
Secured Party may assign or otherwise transfer all or any portion of its rights and obligations 
under the Credit Agreement (including, without limitation, all or any portion of its 
Commitments, the Loans owing to it and the Note or Notes held by it) to any other Person, and 
such other Person shall thereupon become vested with all the benefits in respect thereof granted 
to such Secured Party herein or otherwise, in each case as and to the extent provided in 
Section 10.07 of the Credit Agreement.  No Guarantor shall have the right to assign its rights 
hereunder or any interest herein without the prior written consent of the Secured Parties. 

Section 13.  Indemnification  Without limitation of any other Obligations of any 
Guarantor or remedies of the Secured Parties under this Guaranty, each Guarantor shall, to the 
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fullest extent permitted by applicable law, indemnify, defend and save and hold harmless each 
Indemnitee from and against, and shall pay on demand, any and all claims, damages, losses, 
liabilities and expenses (including, without limitation, reasonable fees and expenses of counsel) 
that may be incurred or asserted or awarded against any Indemnitee in connection with or as a 
result of any failure of any Guaranteed Obligations to be the legal, valid, binding obligations of 
any Loan Party enforceable against such Loan Party in accordance with its terms. 

Section 14.  Subordination.. Each Guarantor hereby subordinates any and all 
debts, liabilities and other Obligations owed to such Guarantor by each other Loan Party (the 
“Subordinated Obligations”) to the Guaranteed Obligations to the extent and in the manner 
hereinafter set forth in this Section 14: 

(a) Prohibited Payments, Etc.  Except as otherwise set forth in this 
Section 14(a), each Guarantor may receive regularly scheduled payments from any other 
Loan Party on account of the Subordinated Obligations.  After the occurrence and during 
the continuance of any Event of Default under Sections 8.01(a), (b) (solely with respect 
to Section 7.11), (f) or (g) of the Credit Agreement (including the commencement and 
continuation of any proceeding under any Debtor Relief Law relating to any other Loan 
Party), unless the Administrative Agent otherwise agrees, no Guarantor shall demand, 
accept or take any action to collect any payment on account of the Subordinated 
Obligations.  After the occurrence and during the continuance of any Event of Default not 
described in the preceding sentence, upon notice from the Administrative Agent, no 
Guarantor shall demand, accept or take any action to collect any payment on account of 
the Subordinated Obligations. 

(b) Prior Payment of Guaranteed Obligations.  In any proceeding 
under any Debtor Relief Law relating to any other Loan Party, each Guarantor agrees that 
the Secured Parties shall be entitled to receive payment in full in cash of all Guaranteed 
Obligations (including all interest and expenses accruing after the commencement of a 
proceeding under any Debtor Relief Law, whether or not constituting an allowed claim in 
such proceeding (“Post Petition Interest”)) before such Guarantor receives payment of 
any Subordinated Obligations. 

(c) Turn-Over.  After the occurrence and during the continuance of 
any Event of Default (including the commencement and continuation of any proceeding 
under any Debtor Relief Law relating to any other Loan Party), each Guarantor shall, if 
the Administrative Agent so requests, collect, enforce and receive payments on account 
of the Subordinated Obligations as trustee for the Secured Parties and deliver such 
payments to the Administrative Agent on account of the Guaranteed Obligations 
(including all Post Petition Interest), together with any necessary endorsements or other 
instruments of transfer, but without reducing or affecting in any manner the liability of 
such Guarantor under the other provisions of this Guaranty. 

(d) Administrative Agent Authorization.  After the occurrence and 
during the continuance of any Event of Default (including the commencement and 
continuation of any proceeding under any Debtor Relief Law relating to any other Loan 
Party), the Administrative Agent is authorized and empowered (but without any 
obligation to so do), in its discretion, (i) in the name of each Guarantor, to collect and 
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enforce, and to submit claims in respect of, Subordinated Obligations and to apply any 
amounts received thereon to the Guaranteed Obligations (including any and all Post 
Petition Interest), and (ii) to require each Guarantor (A) to collect and enforce, and to 
submit claims in respect of, Subordinated Obligations and (B) to pay any amounts 
received on such obligations to the Administrative Agent for application to the 
Guaranteed Obligations (including any and all Post Petition Interest). 

Section 15.  Right of Contribution.  (a) Each Guarantor hereby agrees that to the 
extent that a Guarantor shall have paid more than its proportionate share of any payment made 
hereunder, such Guarantor shall be entitled to seek and receive contribution from and against any 
other Guarantor hereunder which has not paid its proportionate share of such payment. 

(b) The Borrower and each Guarantor agrees that to the extent that the Borrower 
or any Guarantor shall have paid more than its proportionate share of any payment made 
hereunder in respect of any Guaranteed Obligation of any other Guarantor, the Borrower or such 
Guarantor, as the case may be, shall be entitled to seek and receive contribution from and against 
the Borrower and any other Guarantor which has not paid its proportionate share of such 
payment. 

(c) The Borrower’s and each Guarantor’s right of contribution under this Section 
15 shall be subject to the terms and conditions of Section 4.  The provisions of this Section 15 
shall in no respect limit the obligations and liabilities of the Borrower or any Guarantor to the 
Agents and the Secured Parties, and the Borrower and each Guarantor shall remain liable to the 
Agents and the Secured Parties for the full amount guaranteed by the Borrower or such 
Guarantor hereunder.  

Section 16.  Execution in Counterparts.  This Guaranty and each amendment, 
waiver and consent with respect hereto may be executed in any number of counterparts and by 
different parties thereto in separate counterparts, each of which when so executed shall be 
deemed to be an original and all of which taken together shall constitute one and the same 
agreement.  Delivery of an executed counterpart of a signature page to this Guaranty by 
telecopier or other electronic transmission shall be effective as delivery of an original executed 
counterpart of this Guaranty. 

Section 17.  Governing Law; Jurisdiction; Waiver of Jury Trial, Etc.  (a)  This 
Guaranty shall be governed by, and construed in accordance with, the laws of the State of 
New York. 

(b) SUBMISSION TO JURISDICTION.  EACH GUARANTOR 
IRREVOCABLY AND UNCONDITIONALLY SUBMITS, FOR ITSELF AND ITS 
PROPERTY, TO THE EXCLUSIVE JURISDICTION OF THE COURTS OF THE STATE OF 
NEW YORK SITTING IN NEW YORK CITY AND OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK, AND ANY APPELLATE COURT FROM ANY 
THEREOF, IN ANY ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO 
THIS GUARANTY OR ANY OTHER LOAN DOCUMENT, OR FOR RECOGNITION OR 
ENFORCEMENT OF ANY JUDGMENT, AND EACH GUARANTOR IRREVOCABLY AND 
UNCONDITIONALLY AGREES THAT ALL CLAIMS IN RESPECT OF ANY SUCH 
ACTION OR PROCEEDING MAY BE HEARD AND DETERMINED IN SUCH NEW YORK 
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STATE COURT OR, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, IN 
SUCH FEDERAL COURT.  EACH GUARANTOR AGREES THAT A FINAL JUDGMENT 
IN ANY SUCH ACTION OR PROCEEDING SHALL BE CONCLUSIVE AND MAY BE 
ENFORCED IN OTHER JURISDICTIONS BY SUIT ON THE JUDGMENT OR IN ANY 
OTHER MANNER PROVIDED BY LAW.  NOTHING IN THIS GUARANTY OR IN ANY 
OTHER LOAN DOCUMENT SHALL AFFECT ANY RIGHT THAT THE 
ADMINISTRATIVE AGENT, ANY LENDER OR ANY L/C ISSUER MAY OTHERWISE 
HAVE TO BRING ANY ACTION OR PROCEEDING RELATING TO THIS GUARANTY 
OR ANY OTHER LOAN DOCUMENT AGAINST ANY GUARANTOR OR ITS 
PROPERTIES IN THE COURTS OF ANY JURISDICTION. 

(c) WAIVER OF VENUE.  EACH GUARANTOR IRREVOCABLY AND 
UNCONDITIONALLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY 
APPLICABLE LAW, ANY OBJECTION THAT IT MAY NOW OR HEREAFTER HAVE TO 
THE LAYING OF VENUE OF ANY ACTION OR PROCEEDING ARISING OUT OF OR 
RELATING TO THIS GUARANTY OR ANY OTHER LOAN DOCUMENT IN ANY COURT 
REFERRED TO IN PARAGRAPH (B) OF THIS SECTION.  EACH GUARANTOR HEREBY 
IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE 
LAW, THE DEFENSE OF AN INCONVENIENT FORUM TO THE MAINTENANCE OF 
SUCH ACTION OR PROCEEDING IN ANY SUCH COURT. 

(d) SERVICE OF PROCESS.  EACH GUARANTOR IRREVOCABLY 
CONSENTS TO SERVICE OF PROCESS IN THE MANNER PROVIDED FOR NOTICES IN 
SECTION 9.  NOTHING IN THIS GUARANTY WILL AFFECT THE RIGHT OF ANY 
PARTY HERETO TO SERVE PROCESS IN ANY OTHER MANNER PERMITTED BY 
APPLICABLE LAW. 

 

[Remainder of page left intentionally blank]
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Signature Page to 
Subsidiary Guaranty 

  IN WITNESS WHEREOF, each Guarantor has caused this Guaranty to be duly 
executed and delivered by its officer thereunto duly authorized as of the date first above written. 

 
 [Name of Subsidiary Guarantor] 
 
 
 By   
  Title:  

 
  



 

Exhibit A 
To The 

Subsidiary Guaranty 

FORM OF SUBSIDIARY GUARANTY SUPPLEMENT 

_________ __, ____ 

Barclays Bank PLC, as Administrative Agent 
[Address of Administrative Agent] 

Attention:  _________ 

Credit Agreement dated as of October 1, 2010 among 
NBTY, Inc., a Delaware corporation (the “Borrower”),   

Alphabet Holding Company, Inc.  
the Lenders party to the Credit Agreement,  

Barclays Bank PLC, 
as the Swing Line Lender, an L/C Issuer and Administrative Agent,  

and the other Agents party to the Credit Agreement 

Ladies and Gentlemen: 

Reference is made to the above-captioned Credit Agreement and to the Subsidiary 
Guaranty referred to therein (such Subsidiary Guaranty, as in effect on the date hereof and as it 
may hereafter be amended, supplemented or otherwise modified from time to time, together with 
this Subsidiary Guaranty Supplement (this “Guaranty Supplement”), being the “Subsidiary 
Guaranty”).  The capitalized terms defined in the Subsidiary Guaranty or in the Credit 
Agreement and not otherwise defined herein are used herein as therein defined. 

Section 1.  Guaranty; Limitation of Liability.  (a)  The undersigned hereby, jointly 
and severally with the other Guarantors absolutely, unconditionally and irrevocably guarantees 
the punctual payment when due, whether at scheduled maturity or on any date of a required 
prepayment or by acceleration, demand or otherwise, of all Obligations of each other Loan Party 
now or hereafter existing under or in respect of the Secured Documents (including, without 
limitation, any extensions, modifications, substitutions, amendments or renewals of any or all of 
the foregoing Obligations), whether direct or indirect, absolute or contingent, and whether for 
principal, interest, premium, fees, indemnities, contract causes of action, costs, expenses or 
otherwise (such Obligations being the “Guaranteed Obligations”), and agrees to pay any and all 
expenses (including, without limitation, fees and expenses of counsel) incurred by the 
Administrative Agent or any other Secured Party in enforcing any rights under this Guaranty 
Supplement, the Subsidiary Guaranty or any other Secured Document, to the extent reimbursable 
under Section 10.04 of the Credit Agreement.  Without limiting the generality of the foregoing, 
the undersigned’s liability shall extend to all amounts that constitute part of the Guaranteed 
Obligations and would be owed by any other Loan Party to any Secured Party under or in respect 
of the Secured Documents but for the fact that they are unenforceable or not allowable due to the 
existence of a bankruptcy, reorganization or similar proceeding involving such other Loan Party. 
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(b) The undersigned, and by its acceptance of this Guaranty Supplement, the 
Administrative Agent and each other Secured Party, hereby confirms that it is the intention of all 
such Persons that this Guaranty Supplement, the Subsidiary Guaranty and the Obligations of the 
undersigned hereunder and thereunder not constitute a fraudulent transfer or conveyance for 
purposes of Debtor Relief Law, the Uniform Fraudulent Conveyance Act, the Uniform 
Fraudulent Transfer Act or any similar foreign, federal or state law to the extent applicable to 
this Guaranty Supplement, the Subsidiary Guaranty and the Obligations of the undersigned 
hereunder and thereunder.  To effectuate the foregoing intention, the Administrative Agent, the 
other Secured Parties and the undersigned hereby irrevocably agree that the Obligations of the 
undersigned under this Guaranty Supplement and the Subsidiary Guaranty at any time shall be 
limited to the maximum amount as will result in the Obligations of the undersigned under this 
Guaranty Supplement and the Subsidiary Guaranty not constituting a fraudulent transfer or 
conveyance. 

(c) The undersigned hereby unconditionally and irrevocably agrees that in the 
event any payment shall be required to be made to any Secured Party under this Guaranty 
Supplement, the Subsidiary Guaranty, the Holdings Guaranty or any other guaranty, the 
undersigned will contribute, to the maximum extent permitted by applicable law, such amounts 
to each other Guarantor and each other guarantor so as to maximize the aggregate amount paid to 
the Secured Parties under or in respect of the Secured Documents. 

Section 2.  Obligations Under the Subsidiary Guaranty.  The undersigned hereby 
agrees, as of the date first above written, to be bound as a Guarantor by all of the terms and 
conditions of the Subsidiary Guaranty to the same extent as each of the other Guarantors 
thereunder.  The undersigned further agrees, as of the date first above written, that each reference 
in the Subsidiary Guaranty to an “Additional Guarantor” or a “Guarantor” shall also mean and 
be a reference to the undersigned, and each reference in any other Loan Document to a 
“Subsidiary Guarantor” or a “Loan Party” shall also mean and be a reference to the 
undersigned. 

Section 3.  Representations and Warranties.  The undersigned hereby makes each 
representation and warranty set forth in Section 6 of the Subsidiary Guaranty to the same extent 
as each other Guarantor. 

Section 4.  Delivery by Telecopier.  Delivery of an executed counterpart of a 
signature page to this Guaranty Supplement by telecopier or other electronic transmission shall 
be effective as delivery of an original executed counterpart of this Guaranty Supplement. 

Section 5.  Governing Law; Jurisdiction; Waiver of Jury Trial, Etc.  (a)  This 
Guaranty Supplement shall be governed by, and construed in accordance with, the laws of the 
State of New York. 

(b) SUBMISSION TO JURISDICTION.  THE UNDERSIGNED 
IRREVOCABLY AND UNCONDITIONALLY SUBMITS, FOR ITSELF AND ITS 
PROPERTY, TO THE EXCLUSIVE JURISDICTION OF THE COURTS OF THE STATE OF 
NEW YORK SITTING IN NEW YORK CITY AND OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK, AND ANY APPELLATE COURT FROM ANY 
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THEREOF, IN ANY ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO 
THIS GUARANTY SUPPLEMENT, THE SUBSIDIARY GUARANTY OR ANY OTHER 
LOAN DOCUMENT, OR FOR RECOGNITION OR ENFORCEMENT OF ANY JUDGMENT, 
AND THE UNDERSIGNED IRREVOCABLY AND UNCONDITIONALLY AGREES THAT 
ALL CLAIMS IN RESPECT OF ANY SUCH ACTION OR PROCEEDING MAY BE HEARD 
AND DETERMINED IN SUCH NEW YORK STATE COURT OR, TO THE FULLEST 
EXTENT PERMITTED BY APPLICABLE LAW, IN SUCH FEDERAL COURT.  THE 
UNDERSIGNED AGREES THAT A FINAL JUDGMENT IN ANY SUCH ACTION OR 
PROCEEDING SHALL BE CONCLUSIVE AND MAY BE ENFORCED IN OTHER 
JURISDICTIONS BY SUIT ON THE JUDGMENT OR IN ANY OTHER MANNER 
PROVIDED BY LAW.  NOTHING IN THIS GUARANTY SUPPLEMENT, THE 
SUBSIDIARY GUARANTY OR IN ANY OTHER LOAN DOCUMENT SHALL AFFECT 
ANY RIGHT THAT THE ADMINISTRATIVE AGENT, ANY LENDER OR ANY L/C 
ISSUER MAY OTHERWISE HAVE TO BRING ANY ACTION OR PROCEEDING 
RELATING TO THIS GUARANTY SUPPLEMENT, THE SUBSIDIARY GUARANTY OR 
ANY OTHER LOAN DOCUMENT AGAINST THE UNDERSIGNED OR ITS PROPERTIES 
IN THE COURTS OF ANY JURISDICTION. 

(c) WAIVER OF VENUE.  THE UNDERSIGNED IRREVOCABLY AND 
UNCONDITIONALLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY 
APPLICABLE LAW, ANY OBJECTION THAT IT MAY NOW OR HEREAFTER HAVE TO 
THE LAYING OF VENUE OF ANY ACTION OR PROCEEDING ARISING OUT OF OR 
RELATING TO THIS GUARANTY SUPPLEMENT, THE SUBSIDIARY GUARANTY OR 
ANY OTHER LOAN DOCUMENT IN ANY COURT REFERRED TO IN PARAGRAPH (B) 
OF THIS SECTION.  THE UNDERSIGNED HEREBY IRREVOCABLY WAIVES, TO THE 
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, THE DEFENSE OF AN 
INCONVENIENT FORUM TO THE MAINTENANCE OF SUCH ACTION OR 
PROCEEDING IN ANY SUCH COURT. 

(d) SERVICE OF PROCESS.  THE UNDERSIGNED IRREVOCABLY 
CONSENTS TO SERVICE OF PROCESS IN THE MANNER PROVIDED FOR NOTICES IN 
SECTION 9 OF THE SUBSIDIARY GUARANTY.  NOTHING IN THIS AGREEMENT 
WILL AFFECT THE RIGHT OF ANY PARTY HERETO TO SERVE PROCESS IN ANY 
OTHER MANNER PERMITTED BY APPLICABLE LAW. 

Very truly yours, 
 
 
[NAME OF ADDITIONAL GUARANTOR] 

 
By _____________________________ 
 Title: 
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SECURITY AGREEMENT 

Dated October 1, 2010 

From 
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SECURITY AGREEMENT 

SECURITY AGREEMENT dated October 1, 2010 made by ALPHABET 
MERGER SUB, INC. (“Merger Sub” and, immediately prior to the consummation of the Merger 
(as defined in the Credit Agreement), the “Borrower”), a Delaware corporation to be merged 
with and into NBTY, INC., a Delaware corporation (the “Company” and, upon and after the 
consummation of the Merger, the “Borrower”) ALPHABET HOLDING COMPANY, INC., a 
Delaware corporation (“Holdings”), the other Persons listed on the signature pages hereof and 
the Additional Grantors (as hereinafter defined) (the Borrower, Holdings, the other Persons so 
listed and the Additional Grantors being, collectively, the “Grantors”), to BARCLAYS BANK 
PLC, as administrative agent (in such capacity, together with any successor administrative agent, 
the “Administrative Agent”) for the Secured Parties. 

PRELIMINARY STATEMENTS. 

(1) The Borrower has entered into a Credit Agreement dated of even date 
herewith (said Agreement, as it may hereafter be amended, amended and restated, supplemented, 
replaced, refinanced or otherwise modified from time to time (including any increases of the 
principal amount outstanding thereunder), being the “Credit Agreement”) with Holdings, the 
Lenders, the Swing Line Lender, the L/C Issuers and the Administrative Agent. 

(2) Pursuant to the Credit Agreement, the Grantors are entering into this 
Agreement in order to grant to the Administrative Agent for the ratable benefit of the Secured 
Parties a security interest in the Collateral (as hereinafter defined). 

(3) It is a condition precedent to the making of Loans by the Lenders and the 
issuance of Letters of Credit by the L/C Issuers under the Credit Agreement, the entry into 
Secured Hedge Agreements by the Hedge Banks from time to time and the entry into Secured 
Cash Management Agreements by the Cash Management Banks from time to time that the 
Grantors shall have granted the security interest and made the pledge contemplated by this 
Agreement. 

(4) Each Grantor will derive substantial direct and indirect benefit from the 
transactions contemplated by the Loan Documents and the other Secured Documents (as defined 
herein). 

(5) Terms defined in the Credit Agreement and not otherwise defined in this 
Agreement are used in this Agreement as defined in the Credit Agreement.  Further, unless 
otherwise defined in this Agreement or in the Credit Agreement, terms defined in Article 8 or 9 
of the UCC (as defined below) are used in this Agreement as such terms are defined in such 
Article 8 or 9 (including Accounts, Certificated Security, Chattel Paper, Commercial Tort 
Claims, Commodity Account, Commodity Contract, Deposit Accounts, Documents, Equipment, 
Farm Products, Financial Assets, Fixtures, General Intangibles, Goods, Instruments, Inventory, 
Investment Property, Letter of Credit Rights, Securities Accounts, Securities Intermediary, 
Security, Security Entitlements and Supporting Obligations).  “UCC” means the Uniform 
Commercial Code as defined in the Credit Agreement. 



NOW, THEREFORE, in consideration of the premises and in order to induce the 
Lenders to make Loans and the L/C Issuers to issue Letters of Credit under the Credit 
Agreement, to induce the Hedge Banks to enter into Secured Hedge Agreements from time to 
time and to induce the Cash Management Banks to enter into Secured Cash Management 
Agreements from time to time, each Grantor hereby agrees with the Administrative Agent for the 
ratable benefit of the Secured Parties as follows: 

Section 1. Grant of Security.  Each Grantor hereby grants to the Administrative 
Agent, for the ratable benefit of the Secured Parties, a security interest in such Grantor’s right, 
title and interest in and to the following, other than Excluded Property (as hereinafter defined), in 
each case, as to each type of property described below, whether now owned or hereafter acquired 
by such Grantor, wherever located, and whether now or hereafter existing or arising 
(collectively, the “Collateral”): 

(a) all Accounts; 

(b) all cash and Cash Equivalents; 

(c) all Chattel Paper; 

(d) all Commercial Tort Claims set forth on Schedule IV hereto or for which 
notice is provided pursuant to Section 5(b) below; 

(e) all Deposit Accounts; 

(f) all Documents; 

(g) all Equipment; 

(h) all Farm Products; 

(i) Subject to Section 23 hereof, all Fixtures; 

(j) all General Intangibles; 

(k) all Goods; 

(l) all Instruments; 

(m) all Inventory; 

(n) all Letter-of-Credit Rights; 

(o) the following (the “Security Collateral”): 

(i) all indebtedness from time to time owed to such Grantor (the 
“Pledged Debt”), and the instruments and promissory notes, if any, evidencing 
such indebtedness, and all interest, cash, instruments and other property from time 
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to time received, receivable or otherwise distributed in respect of or in exchange 
for any or all of the Pledged Debt; 

(ii) all Equity Interests from time to time acquired, owned or held by 
such Grantor in any manner, including, without limitation, the Equity Interests of 
each Grantor set forth opposite such Grantor’s name on and otherwise described 
on Schedule II (as such Schedule II may be supplemented from time to time by 
supplements to this Agreement) (all such Equity Interests, being the “Pledged 
Equity”), and the certificates, if any, representing such additional shares or units 
or other Equity Interests, and all dividends, distributions, return of capital, cash, 
instruments and other property from time to time received, receivable or 
otherwise distributed in respect of or in exchange for any or all of such shares or 
other Equity Interests and all warrants, rights or options issued thereon or with 
respect thereto; provided that such Grantor shall not be required to pledge, and the 
terms “Pledged Equity” and “Security Collateral” used in this Agreement shall 
not include any Equity Interests in any Foreign Subsidiary (or any Domestic 
Subsidiary if substantially all of its assets consist of Equity Interests of one or 
more Foreign Subsidiaries) acquired, owned or otherwise held by such Grantor 
which, when aggregated with all of the other shares of stock in such Subsidiary 
pledged by such Grantor, would result in more than 65% of the shares of stock in 
such Subsidiary entitled to vote (within the meaning of Treasury Regulation 
Section 1.956-2(c)(2) promulgated under the Code) (the “Voting Foreign Stock”) 
being pledged to the Administrative Agent, on behalf of the Secured Parties under 
this Agreement; provided, further, that all of the shares of stock or units or other 
Equity Interests in such Foreign Subsidiary not entitled to vote (within the 
meaning of Treasury Regulation Section 1.956-2(c)(2) promulgated under the 
Code) (the “Non-Voting Foreign Stock”) shall be pledged by such Grantor; and 

(iii) all Investment Property and all Financial Assets, and all dividends, 
distributions, return of capital, interest, cash, instruments and other property from 
time to time received, receivable or otherwise distributed in respect of or in 
exchange therefor and all warrants, rights or options issued thereon or with 
respect thereto; 

(p) all contracts and agreements between any Grantor and one or more additional 
parties (including, without limitation, any Swap Contracts, licensing agreements and any 
partnership agreements, joint venture agreements, limited liability company agreements) 
and the IP Agreements (as hereinafter defined), in each case as such agreements may be 
amended, amended and restated, supplemented or otherwise modified from time to time 
(collectively, the “Assigned Agreements”), including, without limitation, all rights of 
such Grantor to receive moneys due and to become due under or pursuant to the Assigned 
Agreements, (all such Collateral being the “Agreement Collateral”); 

(q) the following (collectively, the “Intellectual Property Collateral”): 
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(i) all patents, patent applications, utility models, statutory invention 
registrations and all inventions claimed or disclosed therein and all improvements 
thereto (“Patents”); 

(ii) all trademarks, service marks, domain names, trade dress, logos, 
designs, slogans, trade names, business names, corporate names and other source 
identifiers, whether registered or unregistered (provided that no security interest 
shall be granted in United States intent-to-use trademark applications to the extent 
that, and solely during the period in which, the grant of a security interest therein 
would impair the validity or enforceability of such intent-to-use trademark 
applications under applicable federal law), together, in each case, with the 
goodwill symbolized thereby (“Trademarks”); 

(iii) all copyrights, including, without limitation, copyrights in 
Computer Software (as hereinafter defined), internet web sites and the content 
thereof, whether registered or unregistered (“Copyrights”); 

(iv) all computer software, programs and databases (including, without 
limitation, source code, object code and all related applications and data files), 
firmware and documentation and materials relating thereto, together with any and 
all maintenance rights, service rights, programming rights, hosting rights, test 
rights, improvement rights, renewal rights and indemnification rights and any 
substitutions, replacements, improvements, error corrections, updates and new 
versions of any of the foregoing (“Computer Software”);  

(v) all confidential and proprietary information, including, without 
limitation, know-how, trade secrets, manufacturing and production processes and 
techniques, inventions, research and development information, databases and 
data, including, without limitation, technical data, financial, marketing and 
business data, pricing and cost information, business and marketing plans and 
customer and supplier lists and information (collectively, “Trade Secrets”), and 
all other intellectual, industrial and intangible property of any type, including, 
without limitation, industrial designs and mask works; 

(vi) all registrations and applications for registration for any of the 
foregoing, including, without limitation, those registrations and applications for 
registration set forth in Schedule III hereto (as such Schedule III may be 
supplemented from time to time by supplements to this Agreement, each such 
supplement being substantially in the form of Exhibit C hereto (an “IP Security 
Agreement Supplement”) executed by such Grantor to the Administrative Agent 
from time to time), together with all reissues, divisions, continuations, 
continuations-in-part, extensions, renewals and reexaminations thereof; 

(vii) all tangible embodiments of the foregoing, all rights in the 
foregoing provided by international treaties or conventions, all rights 
corresponding thereto throughout the world and all other rights of any kind 
whatsoever of such Grantor accruing thereunder or pertaining thereto; 
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(viii) all agreements, permits, consents, orders and franchises relating to 
the license, development, use or disclosure of any of the foregoing to which such 
Grantor, now or hereafter, is a party or a beneficiary (“IP Agreements”); and 

(ix)  any and all claims for damages and injunctive relief for past, 
present and future infringement, dilution, misappropriation, violation, misuse or 
breach with respect to any of the foregoing, with the right, but not the obligation, 
to sue for and collect, or otherwise recover, such damages;   

(r) all books and records (including, without limitation, customer lists, credit 
files, printouts and other computer output materials and records) of such Grantor 
pertaining to any of the Collateral;  

(s) and all other tangible and intangible personal property of whatever nature 
whether or not covered by Article 9 of the UCC; and 

(t) all proceeds of, collateral for, income, royalties and other payments now 
or hereafter due and payable with respect to, and Supporting Obligations relating to, any 
and all of the Collateral (including, without limitation, proceeds, collateral and 
Supporting Obligations that constitute property of the types described in clauses (a) 
through (s) of this Section 1), and, to the extent not otherwise included, all payments 
under insurance (whether or not the Administrative Agent is the loss payee thereof), or 
any indemnity, warranty or guaranty, payable by reason of loss or damage to or otherwise 
with respect to any of the foregoing Collateral, and cash;  

provided that notwithstanding anything to the contrary contained in the foregoing clauses (a) 
through (t), the security interest created by this Agreement shall not extend to, and the terms 
“Collateral,” “Security Collateral,” “Agreement Collateral,” “Intellectual Property Collateral” 
and other terms defining the components of the Collateral in the foregoing clauses (a) through (t) 
shall not include, any of the following (collectively, the "Excluded Property"): 
 

(i) any Equity Interests issued by an Unrestricted Subsidiary;  

(ii) any Voting Foreign Stock excluded from the Pledged Equity and Security 
Collateral pursuant to the proviso to clause (o)(ii) above;  

(iii) any lease, license or other agreement or any property subject to a purchase 
money Lien permitted under the Credit Agreement to the extent that (and only for so 
long as) a grant of a security interest therein would violate or invalidate such lease, 
license, agreement, or purchase money arrangement, or create a right of termination in 
favor of any other party thereto (other than any Grantor), in each case to the extent not 
rendered unenforceable pursuant to applicable provisions of the UCC or other 
applicable law, provided, that the Collateral includes proceeds and receivables of any 
property excluded under this clause (iii), the assignment of which is expressly deemed 
effective under the UCC notwithstanding such prohibition; and 

(iv) any Equity Interests in Joint Ventures to the extent that the grant of a 
security interest therein would require the consent of any Person who owns Equity 
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Interests in such Joint Venture (other than an Affiliate of the Borrower) which consent 
has not been obtained; 

provided, further, that notwithstanding anything to the contrary contained in the foregoing 
clauses (a) through (t), no Grantor shall be required to (x) except with respect to Cash Collateral 
Accounts, enter into control agreements with respect to, or otherwise perfect any security interest 
by “control” over, securities accounts, deposit accounts, other bank accounts, cash and cash 
equivalents and accounts related to the clearing, payment processing and similar operations of 
the Borrower and its Restricted Subsidiaries, (y) except with respect to Pledged Equity in 
Material Foreign Subsidiaries, take any action in any jurisdiction (other than in the United States 
of America, any state thereof and the District of Columbia) to perfect any security interest in 
Equity Interests of Foreign Subsidiaries, or (z) perfect the security interest in the following other 
than by the filing of a UCC financing statement: (1) crops or farm products, (2) vehicles and 
other equipment subject to a certificate of title statute, (3) Fixtures, except to the extent that the 
same are Equipment or are related to real property covered or intended by the Loan Documents 
to be covered by a mortgage in favor of the Lenders, (4) leasehold interests, (5) Assigned 
Agreements and (6) Letter-of-Credit Rights (collectively, the “Perfection Exceptions”).  
 

Section 2. Security for Obligations.  This Agreement secures, in the case of each 
Grantor, the payment of all Obligations of such Grantor now or hereafter existing under the Loan 
Documents, any Secured Cash Management Agreement or any Secured Hedge Agreement (the 
Loan Documents, Secured Cash Management Agreements and Secured Hedge Agreements, 
collectively, the “Secured Documents”) (as such Secured Documents may be amended, 
amended and restated, supplemented, replaced, refinanced or otherwise modified from time to 
time (including any increases of the principal amount outstanding thereunder)), whether direct or 
indirect, absolute or contingent, and whether for principal, reimbursement obligations, interest, 
fees, premiums, penalties, indemnifications, contract causes of action, costs, expenses or 
otherwise (all such Obligations being the “Secured Obligations”).  Without limiting the 
generality of the foregoing, this Agreement secures, as to each Grantor, the payment of all 
amounts that constitute part of the Secured Obligations that would be owed by such Grantor to 
any Secured Party under the Secured Documents but for the fact that they are unenforceable or 
not allowable due to the existence of a bankruptcy, or reorganization or similar proceeding 
involving a Loan Party. 

Section 3. Grantors Remain Liable.  Anything herein to the contrary 
notwithstanding, (a) each Grantor shall remain liable under the contracts and agreements 
included in such Grantor’s Collateral to the extent set forth therein to perform all of its duties and 
obligations thereunder to the same extent as if this Agreement had not been executed, (b) the 
exercise by the Administrative Agent of any of the rights hereunder shall not release any Grantor 
from any of its duties or obligations under the contracts and agreements included in the 
Collateral and (c) no Secured Party shall have any obligation or liability under the contracts and 
agreements included in the Collateral by reason of this Agreement or any other Secured 
Document, nor shall any Secured Party be obligated to perform any of the obligations or duties 
of any Grantor thereunder or to take any action to collect or enforce any claim for payment 
assigned hereunder. 
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Section 4. Delivery and Control of Security Collateral.  (a)  All certificates 
representing or evidencing the Pledged Equity and all instruments representing or evidencing the 
Pledged Debt in an aggregate principal amount in excess of $7,500,000 shall be delivered to and 
held by or on behalf of the Administrative Agent pursuant hereto and shall be in suitable form 
for transfer by delivery, or shall be accompanied by duly executed instruments of transfer or 
assignment in blank, all in form and substance reasonably satisfactory to the Administrative 
Agent.  During the continuation of an Event of Default, the Administrative Agent shall have the 
right, at any time in its discretion and without notice to any Grantor, to (i) transfer to or to 
register in the name of the Administrative Agent or any of its nominees any or all of the Security 
Collateral, subject only to the revocable rights specified in Section 11(a), (ii) exchange 
certificates or instruments representing or evidencing Security Collateral for certificates or 
instruments of smaller or larger denominations, and (iii) convert Security Collateral consisting of 
Financial Assets credited to any Securities Account to Security Collateral consisting of Financial 
Assets held directly by the Administrative Agent, and to convert Security Collateral consisting of 
Financial Assets held directly by the Administrative Agent to Security Collateral consisting of 
Financial Assets credited to any Securities Account. 

(b) Promptly upon the request of the Administrative Agent, with respect to any 
Security Collateral in which any Grantor has any right, title or interest and that constitutes an 
uncertificated security of a Subsidiary, such Grantor will cause the issuer thereof either (i) to 
register the Administrative Agent as the registered owner of such security or (ii) to agree in an 
authenticated record with such Grantor and the Administrative Agent that such issuer will 
comply with instructions with respect to such security originated by the Administrative Agent 
without further consent of such Grantor, such authenticated record to be in form and substance 
satisfactory to the Administrative Agent.  During the continuation of an Event of Default, with 
respect to any Security Collateral in which any Grantor has any right, title or interest and that is 
not an uncertificated security, promptly upon the request of the Administrative Agent, such 
Grantor will notify each such issuer of Pledged Equity that such Pledged Equity is subject to the 
security interest granted hereunder.   

(c) During the continuation of an Event of Default, promptly upon the request 
of the Administrative Agent, such Grantor will notify each such issuer of Pledged Debt that such 
Pledged Debt is subject to the security interest granted hereunder. 

Section 5. Maintaining Collateral Accounts, Electronic Chattel Paper, 
Transferable Records and Letter-of-Credit Rights and Giving Notice of Commercial Tort Claims.  
So long as any Loan or any other Obligation of any Loan Party under any Secured Document 
shall remain unpaid (other than contingent indemnification obligations as to which no claim has 
been asserted and obligations and liabilities under Secured Cash Management Agreements and 
Secured Hedge Agreements as to which arrangements satisfactory to the applicable Cash 
Management Bank or Hedge Bank shall have been made), any Letter of Credit shall be 
outstanding (other than Letters of Credit which have been Cash Collateralized): 

(a) During the continuation of an Event of Default, promptly upon the request of 
the Administrative Agent, each Grantor will maintain all (i) Electronic Chattel Paper so 
that the Administrative Agent has control of the Electronic Chattel Paper in the manner 
specified in Section 9-105 of the UCC and (ii) all transferable records so that the 
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Administrative Agent has control of the transferable records in the manner specified in 
Section 16 of the Uniform Electronic Transactions Act, as in effect in the jurisdiction 
governing such transferable record (“UETA” ); 

(b) Each Grantor will give prompt notice to the Administrative Agent of any 
Commercial Tort Claim in excess of $7,500,000 that may arise in the future and will 
promptly execute or otherwise authenticate a supplement to this Agreement and 
otherwise take all necessary action, to subject such Commercial Tort Claim to the first 
priority security interest created under this Agreement; and 

(c) With respect to any Deposit Accounts constituting Cash Collateral 
Accounts, each Grantor will maintain such Deposit Accounts only with the Administrative Agent 
or with another commercial bank reasonably acceptable to the Administrative Agent that has 
agreed with such Grantor and the Administrative Agent to comply with instructions originated 
by the Administrative Agent directing the disposition of funds in such accounts without the 
further consent of such Grantor, such agreement to be in form and substance reasonably 
satisfactory to the Administrative Agent. 

Section 6. Representations and Warranties.  Each Grantor represents and 
warrants as follows (it being understood that none of the foregoing applies to the Excluded 
Property): 

(a) As of the Closing Date and, after the Closing Date, except as otherwise 
notified to the Administrative Agent pursuant to Section 9(a), (i) such Grantor’s exact 
legal name, as defined in Section 9-503(a) of the UCC, type of organization, jurisdiction 
of organization, organizational identification number (if any) and taxpayer identification 
number, is correctly set forth in Schedule I hereto (as such Schedule I may be 
supplemented from time to time by supplements to this Agreement), (ii) such Grantor is 
located (within the meaning of Section 9-307 of the UCC) and has its chief executive 
office, in the state or jurisdiction set forth in Schedule I hereto and (iii) such Grantor has 
no trade names other than as listed on Schedule I hereto and within the 5 years preceding 
the date hereof, has not changed its name, location, chief executive office, type of 
organization, jurisdiction of organization, organizational identification number or 
taxpayer identification number from those set forth on Schedule I, except as described on 
Schedule I. 

(b) All of the Equipment and Inventory of such Grantor, in each case, with value 
(together with the value of all Equipment and Inventory of all other Grantors located at 
the same place) in excess of $7,500,000 are located at the places specified therefor in 
Schedules 5.08(b), (c) and (d) to the Credit Agreement as of the date specified in Section 
5.08(b), (c) and (d), respectively, and as of the date each such schedule is required to be 
updated pursuant to the terms of the Credit Agreement.  All Pledged Equity consisting of 
certificated securities and Pledged Debt in an aggregate principal amount in excess of 
$7,500,000 have been delivered to the Administrative Agent in accordance herewith and 
the Credit Agreement. 
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(c) Such Grantor is the legal and beneficial owner of the Collateral granted or 
purported to be granted by it free and clear of any Lien, claim, option or right of others, 
except for the security interest created under this Agreement, and Liens permitted under 
Section 7.01 of the Credit Agreement. 

(d) The Pledged Equity pledged by such Grantor on the Closing Date constitutes 
the percentage of the issued and outstanding Equity Interests of the issuers thereof 
indicated on Schedule II hereto. 

(e) Upon the filing of appropriate financing statements and the recordation of the 
Intellectual Property Security Agreement with the U.S. Patent and Trademark Office and 
the U.S. Copyright Office, all actions necessary to perfect the security interest in the 
Collateral of such Grantor created under this Agreement with respect to which a Lien 
may be perfected by filing pursuant to the UCC or 35 U.S.C. §261, 15 U.S.C. §1060 or 
17 U.S.C. §205 shall have been duly made or taken and are in full force and effect, and 
this Agreement creates in favor of the Administrative Agent for the benefit of the Secured 
Parties a valid and, together with such filings and other actions, perfected first priority 
security interest in such Collateral of such Grantor (subject to the Perfection Exceptions, 
Liens permitted by Sections 7.01(b), (i), (p), (ee) and (ff) of the Credit Agreement and 
non-consensual Liens arising by operation of Law and permitted by Section 7.01 of the 
Credit Agreement), securing the payment of the Secured Obligations. 

(f) Except as could not reasonably be expected to have a Material Adverse Effect 
as to itself and its Intellectual Property Collateral: 

(i) The operation of such Grantor’s business as currently conducted or 
as contemplated to be conducted and the use of the Intellectual Property Collateral 
in connection therewith do not conflict with, infringe, misappropriate, dilute, 
misuse or otherwise violate the intellectual property rights of any third party. 

(ii) Such Grantor is the exclusive owner of all right, title and interest in 
and to the Intellectual Property Collateral, and is entitled to use all Intellectual 
Property Collateral subject only to the terms of the IP Agreements. 

(iii) As of the Closing Date, the Intellectual Property Collateral set 
forth on Schedule III hereto includes (A) all of the patents, patent applications, 
trademark registrations and applications, copyright registrations and applications 
and IP Agreements owned by such Grantor and material to such Grantor’s 
business, (B) all domain names owned by any Grantor and (C) all material IP 
Agreements of any Grantor. 

(iv) The Intellectual Property Collateral is subsisting and has not been 
adjudged invalid or unenforceable in whole or part, and to such Grantor’s 
knowledge, is valid and enforceable.  Such Grantor is not aware of any uses of 
any item of Intellectual Property Collateral that could be expected to lead to such 
item becoming invalid or unenforceable. 
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(v) Such Grantor has made or performed all filings, recordings and 
other acts and has paid all required fees and taxes to maintain and protect its 
interest in each and every item of Intellectual Property Collateral in full force and 
effect throughout the world, and to protect and maintain its interest therein 
including, without limitation, recordations of any of its interests in the Patents and 
Trademarks with the U.S. Patent and Trademark Office and in corresponding 
national and international patent offices, and recordation of any of its interests in 
the Copyrights with the U.S. Copyright Office and in corresponding national and 
international copyright offices.  Such Grantor has used proper statutory notice in 
connection with its use of each patent, trademark and copyright in the Intellectual 
Property Collateral. 

(vi) No claim, action, suit, investigation, litigation or proceeding has 
been asserted or is pending or threatened against such Grantor (i) based upon or 
challenging or seeking to deny or restrict the Grantor’s rights in or use of any of 
the Intellectual Property Collateral, (ii) alleging that the Grantor’s rights in or use 
of the Intellectual Property Collateral or that any services provided by, processes 
used by, or products manufactured or sold by, such Grantor infringe, 
misappropriate, dilute, misuse or otherwise violate any patent, trademark, 
copyright or any other proprietary right of any third party, or (iii) alleging that the 
Intellectual Property Collateral is being licensed or sublicensed in violation or 
contravention of the terms of any license other agreement. No Person is engaging 
in any activity that infringes, misappropriates, dilutes, misuses or otherwise 
violates the Intellectual Property Collateral or the Grantor’s rights in or use 
thereof. 

(vii) With respect to each IP Agreement: (A) such IP Agreement is 
valid and binding and in full force and effect and represents the entire agreement 
between the respective parties thereto with respect to the subject matter thereof; 
(B) such IP Agreement will not cease to be valid and binding and in full force and 
effect on terms identical to those currently in effect as a result of the rights and 
interest granted herein, nor will the grant of such rights and interest constitute a 
breach or default under such IP Agreement or otherwise give any party thereto a 
right to terminate such IP Agreement; (C) such Grantor has not received any 
notice of termination or cancellation under such IP Agreement; (D) such Grantor 
has not provided any notice of a breach or default under such IP Agreement, 
which breach or default has not been cured; (E) such Grantor has not granted to 
any other third party any rights, adverse or otherwise, under such IP Agreement; 
and (F) neither such Grantor nor any other party to such IP Agreement is in 
breach or default thereof in any material respect, and no event has occurred that, 
with notice or lapse of time or both, would constitute such a breach or default or 
permit termination, modification or acceleration under such IP Agreement. 

(viii) To such Grantor’s knowledge, (A) none of the Trade Secrets of 
such Grantor has been used, divulged, disclosed or appropriated to the detriment 
of such Grantor for the benefit of any other Person other than such Grantor; (B) 
no employee, independent contractor or agent of such Grantor has 
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misappropriated any trade secrets of any other Person in the course of the 
performance of his or her duties as an employee, independent contractor or agent 
of such Grantor; and (C) no employee, independent contractor or agent of such 
Grantor is in default or breach of any term of any employment agreement, non-
disclosure agreement, assignment of inventions agreement or similar agreement or 
contract relating in any way to the protection, ownership, development, use or 
transfer of such Grantor’s Intellectual Property Collateral. 

(ix) No Grantor or Intellectual Property Collateral is subject to any 
outstanding consent, settlement, decree, order, injunction, judgment or ruling 
restricting the use of any Intellectual Property Collateral or that would impair the 
validity or enforceability of such Intellectual Property Collateral. 

 (h) Such Grantor has no Commercial Tort Claims with a value in 
excess of $7,500,000 other than those listed in Schedule IV and additional Commercial Tort 
Claims as to which such Grantor has complied with the requirements of Section 5(b) hereof. 

Section 7. Further Assurances.  (a)  Each Grantor agrees that from time to time, 
at the expense of such Grantor, such Grantor will promptly execute and deliver, or otherwise 
authenticate, all further instruments and documents, and take all further action that may be 
necessary or that the Administrative Agent may reasonably request, in order to perfect and 
protect any pledge or security interest granted or purported to be granted by such Grantor 
hereunder or to enable the Administrative Agent to exercise and enforce its rights and remedies 
hereunder with respect to any Collateral of such Grantor, subject in each case to the Perfection 
Exceptions.  Without limiting the generality of the foregoing, each Grantor will, upon the 
Administrative Agent’s reasonable request, promptly with respect to Collateral of such Grantor:  
(i) if any such Collateral with a value in excess of $7,500,000 shall be evidenced by a promissory 
note or other instrument or Chattel Paper, deliver and pledge to the Administrative Agent 
hereunder such note or instrument or Chattel Paper duly indorsed and accompanied by duly 
executed instruments of transfer or assignment, all in form and substance reasonably satisfactory 
to the Administrative Agent; (ii) execute or authenticate and file such financing or continuation 
statements, or amendments thereto, and such other instruments or notices, as may be reasonably 
necessary or desirable, or as the Administrative Agent may reasonably request, in order to 
perfect and preserve the security interest granted or purported to be granted by such Grantor 
hereunder; (iii) deliver and pledge to the Administrative Agent for benefit of the Secured Parties 
certificates representing Security Collateral that constitutes certificated securities, accompanied 
by undated stock or bond powers executed in blank (to the extent required to be pledged pursuant 
to the Credit Agreement or this Agreement) and (iv) deliver to the Administrative Agent 
evidence that all other action (subject to the Perfection Exceptions) that the Administrative 
Agent may deem reasonably necessary or desirable in order to perfect and protect the security 
interest granted or purported to be granted by such Grantor under this Agreement has been taken. 

(b) Each Grantor hereby authorizes the Administrative Agent to file one or more 
financing or continuation statements, and amendments thereto, including, without limitation, one 
or more financing statements indicating that such financing statements cover all assets or all 
personal property (or words of similar effect) of such Grantor, in each case without the signature 
of such Grantor, and regardless of whether any particular asset described in such financing 
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statements falls within the scope of the UCC or the granting clause of this Agreement.  A 
photocopy or other reproduction of this Agreement or any financing statement covering the 
Collateral or any part thereof shall be sufficient as a financing statement where permitted by law.  
Each Grantor ratifies its authorization for the Administrative Agent to have filed such financing 
statements, continuation statements or amendments filed prior to the date hereof. 

Section 8. As to Insurance.  Each insurance policy of each Grantor shall name the 
Administrative Agent as loss payee and additional insured thereunder, in each case in a manner 
reasonably satisfactory to the Administrative Agent, and shall in addition (i) provide for all 
losses to be paid on behalf of the Administrative Agent and such Grantor as their interests may 
appear, (ii) name such Grantor and the Administrative Agent as insured parties thereunder 
(without any representation or warranty by or obligation upon the Administrative Agent) as their 
interests may appear, (iii) provide that there shall be no recourse against the Administrative 
Agent for payment of premiums or other amounts with respect thereto and (iv) provide that at 
least 10 days’ prior written notice of cancellation or of lapse shall be given to the Administrative 
Agent by the insurer. 
 

Section 9. Post-Closing Changes; Bailees; Collections on Assigned Agreements 
and Accounts.  (a)  No Grantor will change its name, type of organization, jurisdiction of 
organization, organizational identification number, taxpayer identification number or location 
from those set forth in Section 6(a) of this Agreement without first giving at least 10 days’ (or 
such lesser period of time as the Administrative Agent may agree) prior written notice (or 
subsequent written notice if the Administrative Agent agrees in its reasonable discretion) to the 
Administrative Agent and taking all action required by the Administrative Agent for the purpose 
of perfecting or protecting the security interest granted by this Agreement. 

(b) During the continuation of an Event of Default, if Collateral of any Grantor 
with an aggregate value in excess of $7,500,000 is at any time in the possession or control of a 
warehouseman, bailee or agent, upon the request of the Administrative Agent such Grantor will 
(i) notify such warehouseman, bailee or agent of the security interest created hereunder, (ii) 
instruct such warehouseman, bailee or agent to hold all such Collateral solely for the 
Administrative Agent’s account subject only to the Administrative Agent’s instructions, (iii) use 
commercially reasonable efforts to cause such warehouseman, bailee or agent to authenticate a 
record (in form and substance reasonably satisfactory to the Administrative Agent) 
acknowledging that it holds possession of such Collateral for the Administrative Agent’s benefit 
and shall act solely on the instructions of the Administrative Agent without the further consent of 
the Grantor or any other Person, and (iv) make such authenticated record available to the 
Administrative Agent.  

(c) Except as otherwise provided in this Section 9(c), each Grantor will continue 
to collect, at its own expense, all amounts due or to become due such Grantor under the 
Accounts.  In connection with such collections, such Grantor may take (and, at the 
Administrative Agent’s direction during the continuation of an Event of Default, shall take) such 
commercially reasonable action as such Grantor (or the Administrative Agent) may deem 
necessary or advisable to enforce collection thereof; provided, however, that the Administrative 
Agent shall have the right at any time upon the occurrence and during the continuance of an 
Event of Default and upon written notice to such Grantor of its intention to do so, to notify the 
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Obligors under any Accounts, of the assignment of such Accounts, to the Administrative Agent 
and to direct such Obligors to make payment of all amounts due or to become due to such 
Grantor thereunder directly to the Administrative Agent and, upon such notification and at the 
expense of such Grantor, to enforce collection of any such Accounts, to adjust, settle or 
compromise the amount or payment thereof, in the same manner and to the same extent as such 
Grantor might have done, and to otherwise exercise all rights with respect to such Accounts, 
including, without limitation, those set forth set forth in Section 9-607 of the UCC.  After receipt 
by any Grantor of the notice from the Administrative Agent referred to in the proviso to the 
preceding sentence, (i) all amounts and proceeds (including, without limitation, instruments) 
received by such Grantor in respect of the Accounts, of such Grantor shall be received in trust for 
the benefit of the Administrative Agent hereunder, shall be segregated from other funds of such 
Grantor and shall be either (A) released to such Grantor to the extent permitted under the terms 
of the Credit Agreement so long as no Event of Default shall have occurred and be continuing or 
(B) if any Event of Default shall have occurred and be continuing, applied as provided in 
Section 8.04 of the Credit Agreement and (ii) except with the consent of the Administrative 
Agent, such Grantor will not adjust, settle or compromise the amount or payment of any 
Account, release wholly or partly any Obligor thereof, or allow any credit or discount thereon.  
No Grantor will permit or consent to the subordination of its right to payment under any of the 
Accounts to any other indebtedness or obligations of the Obligor thereof. 

Section 10.  As to Intellectual Property Collateral.  (a)  With respect to each item 
of its Intellectual Property Collateral, each Grantor agrees to take, at its expense, all 
commercially reasonable steps, including, without limitation, in the U.S. Patent and Trademark 
Office, the U.S. Copyright Office and any other domestic governmental authority, to (i) maintain 
the validity and enforceability of such Intellectual Property Collateral and maintain such 
Intellectual Property Collateral in full force and effect, and (ii) pursue the registration and 
maintenance of each patent, trademark, or copyright registration or application, now or hereafter 
included in such Intellectual Property Collateral of such Grantor, including, without limitation, 
the payment of required fees and taxes, the filing of responses to office actions issued by the U.S. 
Patent and Trademark Office, the U.S. Copyright Office or other domestic governmental 
authorities, the filing of applications for renewal or extension, the filing of affidavits under 
Sections 8 and 15 of the U.S. Trademark Act, the filing of divisional, continuation, continuation-
in-part, reissue and renewal applications or extensions, the payment of maintenance fees and the 
participation in interference, reexamination, opposition, cancellation, infringement and 
misappropriation proceedings, except, in each case, to the extent failure to act could not 
reasonably be expected to cause a Material Adverse Effect.  

(b) Each Grantor shall use property statutory notice in connection with its use of 
Intellectual Property Collateral that is material to the business of the Borrower and its Restricted 
Subsidiaries.  Except as could not be reasonably expected to have a Material Adverse Effect, no 
Grantor shall do or permit any act or knowingly omit to do any act whereby any of its 
Intellectual Property Collateral may lapse or become invalid or unenforceable or placed in the 
public domain. 

(c) Except where failure to do so could not reasonably be expected to cause a 
Material Adverse Effect, each Grantor shall take all commercially reasonable steps which it or 
the Administrative Agent (during the continuation of an Event of Default) deems reasonable and 
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appropriate under the circumstances to preserve and protect each item of its Intellectual Property 
Collateral, including, without limitation, maintaining the quality of any and all products or 
services used or provided in connection with any of the Trademarks, consistent with the quality 
of the products and services as of the date hereof, and taking all steps necessary to ensure that all 
licensed users of any of the Trademarks use such consistent standards of quality. 

(d) With respect to its Intellectual Property Collateral, each Grantor agrees to 
execute or otherwise authenticate an agreement, in substantially the form set forth in Exhibit B 
hereto or otherwise in form and substance satisfactory to the Administrative Agent (an 
“Intellectual Property Security Agreement”), for recording the security interest granted 
hereunder to the Administrative Agent in such Intellectual Property Collateral with the U.S. 
Patent and Trademark Office, the U.S. Copyright Office and any other domestic governmental 
authorities necessary to perfect the security interest hereunder in such Intellectual Property 
Collateral. 

(e) Each Grantor agrees that should it obtain an ownership interest in any item of 
the type set forth in Section 1(q) that is not on the date hereof a part of the Intellectual Property 
Collateral (“After-Acquired Intellectual Property”) (i) the provisions of this Agreement shall 
automatically apply thereto, and (ii) any such After-Acquired Intellectual Property and, in the 
case of trademarks, the goodwill symbolized thereby, shall automatically become part of the 
Intellectual Property Collateral subject to the terms and conditions of this Agreement with 
respect thereto.  Each Grantor shall, concurrently with the delivery of financial statements under 
Section 6.01(a) and (b) of the Credit Agreement, execute and deliver to the Administrative 
Agent, or otherwise authenticate, an agreement substantially in the form of Exhibit C hereto or 
otherwise in form and substance satisfactory to the Administrative Agent (an “IP Security 
Agreement Supplement”) covering such After-Acquired Intellectual Property which IP Security 
Agreement Supplement shall be recorded with the U.S. Patent and Trademark Office, the U.S. 
Copyright Office and any other domestic governmental authorities necessary to perfect the 
security interest hereunder in such After-Acquired Intellectual Property. 

Section 11.Voting Rights; Dividends; Etc.  (a)  So long as no Event of Default 
shall have occurred and be continuing: 

(i) Each Grantor shall be entitled to exercise any and all voting and other 
consensual rights pertaining to the Security Collateral of such Grantor or any part 
thereof for any purpose; provided, however, that such Grantor will not exercise or 
refrain from exercising any such right in a manner prohibited by the Credit Agreement. 

(ii) Each Grantor shall be entitled to receive and retain any and all 
dividends, interest and other distributions paid in respect of the Security Collateral of 
such Grantor if and to the extent that the payment thereof is not otherwise prohibited by 
the terms of the Loan Documents; provided, however, that any and all 

(A) dividends, interest and other distributions paid or payable other than in 
cash in respect of, and instruments and other property received, receivable or 
otherwise distributed in respect of, or in exchange for, any Security Collateral, 
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(B) dividends and other distributions paid or payable in cash in respect of 
any Security Collateral in connection with a partial or total liquidation or 
dissolution or in connection with a reduction of capital, capital surplus or 
paid-in-surplus and 

(C) cash paid, payable or otherwise distributed in respect of principal of, 
or in redemption of, or in exchange for, any Security Collateral, 

(x) in the case of the foregoing clause (A), any such property distributed in respect of any 
Security Collateral, shall be deemed to constitute acquired property and shall be forthwith 
delivered to the Administrative Agent as Security Collateral in the same form as so 
received (with any necessary indorsement) in accordance with the provisions of Section 
6.12 of the Credit Agreement and (y) in the case of the foregoing clauses (B) and (C), any 
such cash distributed in respect of any Security Collateral shall be subject to the 
provisions of the Credit Agreement applicable to the proceeds of a Disposition of 
property. 

(iii) The Administrative Agent will execute and deliver (or cause to be 
executed and delivered) to each Grantor all such proxies and other instruments as such 
Grantor may reasonably request for the purpose of enabling such Grantor to exercise 
the voting and other rights that it is entitled to exercise pursuant to paragraph (i) above 
and to receive the dividends or interest payments that it is authorized to receive and 
retain pursuant to paragraph (ii) above. 

(b) Upon the occurrence and during the continuance of an Event of Default: 

(i) Upon notice to the applicable grantor, all rights of each Grantor (x) to 
exercise or refrain from exercising the voting and other consensual rights that it would 
otherwise be entitled to exercise pursuant to Section 11(a)(i) shall, upon notice to such 
Grantor by the Administrative Agent, cease and (y) to receive the dividends, interest 
and other distributions that it would otherwise be authorized to receive and retain 
pursuant to Section 11(a)(ii) shall automatically cease, and all such rights shall 
thereupon become vested in the Administrative Agent, which shall thereupon have the 
sole right to exercise or refrain from exercising such voting and other consensual rights 
and to receive and hold as Security Collateral such dividends, interest and other 
distributions. 

(ii) All dividends, interest and other distributions that are received by any 
Grantor contrary to the provisions of paragraph (i) of this Section 11(b) shall be 
received in trust for the benefit of the Administrative Agent, shall be segregated from 
other funds of such Grantor and shall be forthwith paid over to the Administrative 
Agent as Security Collateral in the same form as so received (with any necessary 
indorsement). 

Section 12.Additional Shares.  Any issuance of Equity Interests or other securities 
by an issuer of Pledged Equity (to the extent that such issuer is a Subsidiary) in addition to or in 
substitution for the Pledged Equity, in each case to any Person other than any Grantor, shall 
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constitute a Disposition of property by the Grantor owning such Pledged Equity of such 
Subsidiary. 

Section 13.Administrative Agent Appointed Attorney-in-Fact.  Each Grantor 
hereby irrevocably appoints the Administrative Agent such Grantor’s attorney-in-fact, with full 
authority in the place and stead of such Grantor and in the name of such Grantor or otherwise, 
from time to time, upon the occurrence and during the continuance of an Event of Default, in the 
Administrative Agent’s discretion, to take any action and to execute any instrument that the 
Administrative Agent may deem necessary or advisable to accomplish the purposes of this 
Agreement, including, without limitation: 

(a) to obtain and adjust insurance required to be paid to the Administrative Agent, 

(b) to ask for, demand, collect, sue for, recover, compromise, receive and give 
acquittance and receipts for moneys due and to become due under or in respect of any of 
the Collateral, 

(c) to receive, indorse and collect any drafts or other instruments, documents and 
Chattel Paper, in connection with clause (a) or (b) above, and 

(d) to file any claims or take any action or institute any proceedings that the 
Administrative Agent may deem necessary or desirable for the collection of any of the 
Collateral or otherwise to enforce compliance with the terms and conditions of any 
Assigned Agreement or the rights of the Administrative Agent with respect to any of the 
Collateral. 

Section 14.Administrative Agent May Perform.  If any Grantor fails to perform 
any agreement contained herein, the Administrative Agent may, after providing notice to such 
Grantor of its intent to do so, but without any obligation to do so and without notice, itself 
perform, or cause performance of, such agreement, and the expenses of the Administrative Agent 
incurred in connection therewith shall be payable by such Grantor under Section 17. 

Section 15.The Administrative Agent’s Duties.  The powers conferred on the 
Administrative Agent hereunder are solely to protect the Secured Parties’ interest in the 
Collateral and shall not impose any duty upon it to exercise any such powers.  Except for the safe 
custody of any Collateral in its possession and the accounting for moneys actually received by it 
hereunder, the Administrative Agent shall have no duty as to any Collateral, as to ascertaining or 
taking action with respect to calls, conversions, exchanges, maturities, tenders or other matters 
relative to any Collateral, whether or not any Secured Party has or is deemed to have knowledge 
of such matters, or as to the taking of any necessary steps to preserve rights against any parties or 
any other rights pertaining to any Collateral.  The Administrative Agent shall be deemed to have 
exercised reasonable care in the custody and preservation of any Collateral in its possession if 
such Collateral is accorded treatment substantially equal to that which it accords its own 
property. 

Section 16.Remedies.  If any Event of Default shall have occurred and be 
continuing: 
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(a) The Administrative Agent may exercise in respect of the Collateral, in 
addition to other rights and remedies provided for herein or otherwise available to it, all 
the rights and remedies of a secured party upon default under the UCC (whether or not 
the UCC applies to the affected Collateral) and also may:  (i) require each Grantor to, and 
each Grantor hereby agrees that it will at its expense and upon request of the 
Administrative Agent forthwith, assemble all or part of the Collateral as directed by the 
Administrative Agent and make it available to the Administrative Agent at a place and 
time to be designated by the Administrative Agent that is reasonably convenient to both 
parties; (ii) without notice except as specified below, sell the Collateral or any part 
thereof in one or more parcels at public or private sale, at any of the Administrative 
Agent’s offices or elsewhere, for cash, on credit or for future delivery, and upon such 
other terms as the Administrative Agent may deem commercially reasonable; (iii) occupy 
any premises owned or leased by any of the Grantors where the Collateral or any part 
thereof is assembled or located for a reasonable period in order to effectuate its rights and 
remedies hereunder or under law, without obligation to such Grantor in respect of such 
occupation; and (iv) exercise any and all rights and remedies of any of the Grantors under 
or in connection with the Collateral, or otherwise in respect of the Collateral, including, 
without limitation, (A) any and all rights of such Grantor to demand or otherwise require 
payment of any amount under, or performance of any provision of, the Assigned 
Agreements, the Accounts and the other Collateral, (B) withdraw, or cause or direct the 
withdrawal, of all funds with respect Cash Collateral Accounts and (C) exercise all other 
rights and remedies with respect to the Assigned Agreements, the Accounts and the other 
Collateral, including, without limitation, those set forth in Section 9-607 of the UCC.  
Each Grantor agrees that, to the extent notice of sale shall be required by law, at least ten 
(10) days’ notice to such Grantor of the time and place of any public sale or the time after 
which any private sale is to be made shall constitute reasonable notification.  The 
Administrative Agent shall not be obligated to make any sale of Collateral regardless of 
notice of sale having been given.  The Administrative Agent may adjourn any public or 
private sale from time to time by announcement at the time and place fixed therefor, and 
such sale may, without further notice, be made at the time and place to which it was so 
adjourned. 

(b) All payments received by any Grantor under or in connection with any 
Assigned Agreement or otherwise in respect of the Collateral shall be received in trust for 
the benefit of the Administrative Agent, shall be segregated from other funds of such 
Grantor and shall be forthwith paid over to the Administrative Agent in the same form as 
so received (with any necessary indorsement). 

(c) The Administrative Agent may, without notice to any Grantor except as 
required by law and at any time or from time to time, charge, set-off and otherwise apply 
all or any part of the Secured Obligations against any funds held with respect to any 
Deposit Account that is not an Exempt Deposit Account.  

 (d)  Any cash held by or on behalf of the Administrative Agent and all cash 
proceeds received by or on behalf of the Administrative Agent in respect of any sale of, 
collection from, or other realization upon all or any part of the Collateral may, in the 
discretion of the Administrative Agent, be held by the Administrative Agent as collateral 
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for, and/or then or at any time thereafter applied (after payment of any amounts payable 
to the Administrative Agent pursuant to Section 17) in whole or in part by the 
Administrative Agent against, all or any part of the Secured Obligations, in the manner 
set forth in Section 8.04 of the Credit Agreement. 
 

(e)  In the event of any sale or other disposition of any of the Intellectual Property 
Collateral of any Grantor, the goodwill symbolized by any Trademarks subject to such 
sale or other disposition shall be included therein, and such Grantor shall supply to the 
Administrative Agent or its designee such Grantor’s know-how and expertise, and 
documents and things relating to any Intellectual Property Collateral subject to such sale 
or other disposition, and such Grantor’s customer lists and other records and documents 
relating to such Intellectual Property Collateral and to the manufacture, distribution, 
advertising and sale of products and services of such Grantor. 

 (f)  If the Administrative Agent shall determine to exercise its right to sell all or 
any of the Security Collateral of any Grantor pursuant to this Section 16, each Grantor 
agrees that, upon request of the Administrative Agent, such Grantor will, at its own 
expense, do or cause to be done all such other acts and things as may be necessary to 
make such sale of such Security Collateral or any part thereof valid and binding and in 
compliance with applicable law. 

 (g)  The Administrative Agent is authorized, in connection with any sale of the 
Security Collateral pursuant to this Section 16, to deliver or otherwise disclose to any 
prospective purchaser of the Security Collateral:  (i) any registration statement or 
prospectus, and all supplements and amendments thereto; (ii) any information and 
projections; and (iii) any other information in its possession relating to such Security 
Collateral. 

 (h)  Each Grantor acknowledges the impossibility of ascertaining the amount of 
damages that would be suffered by the Secured Parties by reason of the failure by such 
Grantor to perform any of the covenants contained in Section 16(f) above and, 
consequently, agrees that, if such Grantor shall fail to perform any of such covenants, it 
will pay, as liquidated damages and not as a penalty, an amount equal to the value of the 
Security Collateral on the date the Administrative Agent shall demand compliance with 
Section 9(f) above. 

Section 17.Indemnity and Expenses.  Each Grantor will upon demand pay to the 
Administrative Agent the amount of any and all reasonable expenses, including, without 
limitation, the reasonable fees and expenses of its counsel that the Administrative Agent may 
incur in connection with (i) the administration of this Agreement, (ii) the custody, preservation, 
use or operation of, or the sale of, collection from or other realization upon, any of the Collateral 
of such Grantor, (iii) the exercise or enforcement of any of the rights of the Administrative Agent 
or the other Secured Parties hereunder or (iv) the failure by such Grantor to perform or observe 
any of the provisions hereof, in each case, in the manner and to the extent set forth in Section 
10.04 of the Credit Agreement. 
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Section 18.Amendments; Waivers; Additional Grantors; Etc.  (a)  Subject to 
Section 10.01 of the Credit Agreement, no amendment or waiver of any provision of this 
Agreement, and no consent to any departure by any Grantor herefrom, shall in any event be 
effective unless the same shall be in writing and signed by the Administrative Agent, and then 
such waiver or consent shall be effective only in the specific instance and for the specific 
purpose for which given.  No failure on the part of the Administrative Agent or any other 
Secured Party to exercise, and no delay in exercising any right hereunder, shall operate as a 
waiver thereof; nor shall any single or partial exercise of any such right preclude any other or 
further exercise thereof or the exercise of any other right. 

(b) Upon the execution and delivery, or authentication, by any Person of a 
security agreement supplement in substantially the form of Exhibit A hereto (each a “Security 
Agreement Supplement”), (i) such Person shall be referred to as an “Additional Grantor” and 
shall be and become a Grantor hereunder, and each reference in this Agreement and the other 
Loan Documents to “Grantor” shall also mean and be a reference to such Additional Grantor,  
and each reference in this Agreement and the other Loan Documents to “Collateral” shall also 
mean and be a reference to the Collateral of such Additional Grantor, and (ii) the supplemental 
schedules I through IV attached to each Security Agreement Supplement shall be incorporated 
into and become a part of and supplement Schedules I through IV, respectively, hereto, and the 
Administrative Agent may attach such supplemental schedules to such Schedules; and each 
reference to such Schedules shall mean and be a reference to such Schedules as supplemented 
pursuant to each Security Agreement Supplement. 

Section 19.Notices, Etc.  All notices and other communications provided for 
hereunder shall be in writing (including telegraphic, telecopy or telex communication or 
facsimile transmission) and mailed, telegraphed, telecopied, telexed, faxed or delivered to it, if to 
any Grantor, addressed to it in care of the Borrower at the Borrower’s address specified in 
Section 10.02 of the Credit Agreement, if to the Administrative Agent, at its address specified in 
Section 10.02 of the Credit Agreement.  All such notices and other communications shall be 
deemed to be given or made at such time as shall be set forth in Section 10.02 of the Credit 
Agreement.  Delivery by telecopier or in .pdf or similar format by electronic mail of an executed 
counterpart of any amendment or waiver of any provision of this Agreement or of any Security 
Agreement Supplement or Schedule hereto shall be effective as delivery of an original executed 
counterpart thereof. 

Section 20.Continuing Security Interest; Assignments under the Credit 
Agreement.  This Agreement shall create a continuing security interest in the Collateral and shall 
(a) remain in full force and effect until the termination of the Aggregate Commitments and the 
payment in full in cash of the Secured Obligations (other than (A) contingent indemnification 
obligations as to which no claim has been asserted and (B) obligations and liabilities under 
Secured Cash Management Agreements and Secured Hedge Agreements as to which 
arrangements satisfactory to the applicable Cash Management Bank or Hedge Bank shall have 
been made) and the termination or expiration of all Letters of Credit (other than Letters of Credit 
which have been Cash Collateralized), (b) be binding upon each Grantor, its successors and 
assigns and (c) inure, together with the rights and remedies of the Administrative Agent 
hereunder, to the benefit of the Secured Parties and their respective successors, transferees and 
assigns.  Without limiting the generality of the foregoing clause (c), any Lender may assign or 
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otherwise transfer all or any portion of its rights and obligations under the Credit Agreement 
(including, without limitation, all or any portion of its Commitments, the Loans owing to it and 
the Note or Notes, if any, held by it) to any other Person, and such other Person shall thereupon 
become vested with all the benefits in respect thereof granted to such Lender herein or otherwise, 
in each case as provided in Section 10.07 of the Credit Agreement. 

Section 21.Release; Termination.  (a)  Upon any sale, lease, transfer or other 
disposition of any item of Collateral of any Grantor permitted by, and in accordance with, the 
terms of the Loan Documents, the Administrative Agent will, at such Grantor’s expense, execute 
and deliver to such Grantor such documents as such Grantor shall reasonably request to evidence 
the release of such item of Collateral from the assignment and security interest granted hereby; 
provided, however, that such Grantor shall have delivered to the Administrative Agent a written 
request for release, together with a form of release for execution by the Administrative Agent, a 
certificate of such Grantor to the effect that the transaction is in compliance with the Loan 
Documents and such other supporting information as the Administrative Agent may reasonably 
request. 

(b) Upon the termination of the Aggregate Commitments and the payment in full 
in cash of the Secured Obligations (other than (A) contingent indemnification obligations as to 
which no claim has been asserted and (B) obligations and liabilities under Secured Cash 
Management Agreements and Secured Hedge Agreements as to which arrangements satisfactory 
to the applicable Cash Management Bank or Hedge Bank shall have been made) and the 
termination or expiration of all Letters of Credit (other than Letters of Credit which have been 
Cash Collateralized), the pledge and security interest granted hereby shall automatically 
terminate and all rights to the Collateral shall revert to the applicable Grantor.  Upon any such 
termination, the Administrative Agent will, at the applicable Grantor’s expense, execute and 
deliver to such Grantor such documents as such Grantor shall reasonably request to evidence 
such termination. 

Section 22.Execution in Counterparts.  This Agreement may be executed in any 
number of counterparts, each of which when so executed shall be deemed to be an original and 
all of which taken together shall constitute one and the same agreement.  Delivery of an executed 
counterpart of a signature page to this Agreement by telecopier or in .pdf or similar format by 
electronic mail shall be effective as delivery of an original executed counterpart of this 
Agreement. 

Section 23.The Mortgages.  In the event that any of the Collateral hereunder is 
also subject to a valid and enforceable Lien under the terms of any Mortgage and the terms of 
such Mortgage are inconsistent with the terms of this Agreement, then with respect to such 
Collateral, the terms of such Mortgage shall be controlling in the case of fixtures and real estate 
leases, letting and licenses of, and contracts and agreements relating to the lease of, real property, 
and the terms of this Agreement shall be controlling in the case of all other Collateral.  For the 
avoidance of doubt, in the event that any lien or security interest other than a Permitted 
Encumbrance or a Permitted Lien (as defined in the Mortgage) is asserted against any Mortgaged 
Property, then Grantor, as mortgagee, shall promptly give the holder of the 
applicable Mortgage a detailed written notice of such lien or security interest (including origin, 
amount and other terms) and otherwise comply with Section 3.2 of such Mortgage. 
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Section 24.Governing Law.  This Agreement shall be governed by, and construed 
in accordance with, the laws of the State of New York.
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IN WITNESS WHEREOF, each Grantor has caused this Agreement to be duly 
executed and delivered by its officer thereunto duly authorized as of the date first above written. 

  

 ALPHABET MERGER SUB, INC. 

 By   
  Title: 
 
  

 NBTY, INC.  

 By   
  Title: 
 
  
    

 ALPHABET HOLDING COMPANY, INC., 

 By   
  Title:  

 
  
   

 [Each Subsidiary Grantor]  

 By   
  Title:  
 
  

    

 
 
  



 

Schedule I to the 
Security Agreement 

LOCATION, CHIEF EXECUTIVE OFFICE, TYPE OF ORGANIZATION, 
JURISDICTION OF ORGANIZATION, ORGANIZATIONAL IDENTIFICATION 

NUMBER AND TAX IDENTIFICATION NUMBER 

Grantor 

Chief 
Executive 
Office 

Type of 
Organization 

Jurisdiction of 
Organization 

Organizational 
I.D. No. 

 

 

Tax  I.D. No. 
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Schedule II to the 
Security Agreement 

PLEDGED EQUITY 

Grantor Issuer 

Class of 
Equity 
Interest 

Certificate
No(s) 

Number 
of Shares 

Percentage 
of 

Outstanding 
Shares 
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Schedule III to the 
Security Agreement 

INTELLECTUAL PROPERTY 

I.  Patents 

Patent 
TitlesGrantor Country Patent No. Applic. No. Filing Date Issue Date       

       

       

       

 
II.  Domain Names and Trademarks  

Domain 
Name/Mark

Reg. 
No.

Applic. 
No.

Filing 
Date

Issue 
DateGrantor Country Mark        

        

        

        

 
III.  Trade Names 

Names 

 

 

 

 
IV.  Copyrights 

Title of 
Work

Filing 
Date

Issue 
DateGrantor Country Title Reg. No. Applic. No.        

        

        

        

 
V.  IP Agreements 

Grantor IP Agreements  
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Schedule IV to the 
Security Agreement 

 

COMMERCIAL TORT CLAIMS 

[Describe nature of claim(s)-see Comment 5 to UCC Section 9-108] 
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Exhibit A to the 
Security Agreement 

FORM OF SECURITY AGREEMENT SUPPLEMENT 

[Date of Security Agreement Supplement] 

Barclays Bank PLC, 
as the Administrative Agent for the 
Secured Parties referred to in the 
Credit Agreement referred to below 
________________________ 
________________________ 
Attn: ___________________ 

NBTY, Inc. 

Ladies and Gentlemen: 

Reference is made to (i) the Credit Agreement dated as of October 1, 2010 (as 
amended, amended and restated, supplemented or otherwise modified from time to time, the 
“Credit Agreement”), among NBTY, Inc., a Delaware corporation, as the Borrower, Alphabet 
Holdings Company, Inc., a Delaware corporation (“Holdings”), the Lenders party thereto, 
Barclays Bank PLC, as the Swing Line Lender, an L/C Issuer and the Administrative Agent 
(together with any successor administrative agent, the “Administrative Agent”), and the Lenders 
party thereto, and (ii) the Security Agreement dated October 1, 2010 (as amended, amended and 
restated, supplemented or otherwise modified from time to time, the “Security Agreement”) 
made by the Grantors from time to time party thereto in favor of the Administrative Agent for 
the Secured Parties.  Terms defined in the Credit Agreement or the Security Agreement and not 
otherwise defined herein are used herein as defined in the Credit Agreement or the Security 
Agreement. 

SECTION 1.  Grant of Security.  The undersigned hereby grants to the 
Administrative Agent, for the ratable benefit of the Secured Parties, a security interest in, all of 
its right, title and interest in and to all of the Collateral of the undersigned (including all 
Accounts, cash and Cash Equivalents, Chattel Paper, Commercial Tort Claims set forth on 
Schedule IV of the Security Agreement, Deposit Accounts, Documents, Equipment, Farm 
Products, Fixtures (subject to Section 23 of the Security Agreement), General Intangibles, 
Goods, Instruments, Inventory, Letter-of-Credit Rights, Financial Assets, Equity Interests and 
Indebtedness), except for any Excluded Property, whether now owned or hereafter acquired by 
the undersigned, wherever located and whether now or hereafter existing or arising, including, 
without limitation, the property and assets of the undersigned set forth on the attached 
supplemental schedules to the Schedules to the Security Agreement. 
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SECTION 2.  Security for Obligations.  The grant of a security interest in, the 
Collateral by the undersigned under this Security Agreement Supplement and the Security 
Agreement secures the payment of all Obligations of the undersigned now or hereafter existing 
under or in respect of the Secured Documents (as such Secured Documents may be amended, 
amended and restated, supplemented, replaced, refinanced or otherwise modified from time to 
time (including any increases of the principal amount outstanding thereunder)), whether direct or 
indirect, absolute or contingent, and whether for principal, reimbursement obligations, interest, 
premiums, penalties, fees, indemnifications, contract causes of action, costs, expenses or 
otherwise.  Without limiting the generality of the foregoing, this Security Agreement Supplement 
and the Security Agreement secures the payment of all amounts that constitute part of the 
Secured Obligations that would be owed by the Grantor to any Secured Party under the Secured 
Documents but for the fact that they are unenforceable or not allowable due to the existence of a 
bankruptcy, or reorganization or similar proceeding involving a Loan Party. 

SECTION 3.  Supplements to Security Agreement Schedules.  The undersigned 
has attached hereto supplemental Schedules I through IV to Schedules I through IV, respectively, 
to the Security Agreement, and the undersigned hereby certifies, as of the date first above 
written, that such supplemental schedules have been prepared by the undersigned in substantially 
the form of the equivalent Schedules to the Security Agreement and are complete and correct in 
all material respects. 

SECTION 4.  Representations and Warranties.  The undersigned hereby makes 
each representation and warranty set forth in Section 6 of the Security Agreement with respect to 
itself (as supplemented by the attached supplemental schedules) as of the date hereof. 

SECTION 5.  Obligations Under the Security Agreement.  The undersigned 
hereby agrees, as of the date first above written, to be bound as a Grantor by all of the terms and 
provisions of the Security Agreement to the same extent as each of the other Grantors.  The 
undersigned further agrees, as of the date first above written, that each reference in the Security 
Agreement to an “Additional Grantor” or a “Grantor” shall also mean and be a reference to the 
undersigned and that each reference to the “Collateral” or any part thereof shall also mean and be 
a reference to the undersigned’s Collateral or part thereof, as the case may be. 

SECTION 6.  Governing Law.  This Security Agreement Supplement shall be 
governed by, and construed in accordance with, the laws of the State of New York. 
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Very truly yours, 

[NAME OF ADDITIONAL GRANTOR] 

By _______________________________ 
 Title: 

  Address for notices: 
  _______________________ 
  _______________________ 
  _______________________ 
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Exhibit B to the 
Security Agreement 

FORM OF INTELLECTUAL PROPERTY SECURITY AGREEMENT 

This INTELLECTUAL PROPERTY SECURITY AGREEMENT (as amended, 
amended and restated, supplemented or otherwise modified from time to time, the “IP Security 
Agreement”) dated October 1, 2010, is made by the Persons listed on the signature pages hereof 
(collectively, the “Grantors”) in favor of Barclays Bank PLC, as administrative agent (the 
“Administrative Agent”) for the Secured Parties (as defined in the Credit Agreement referred to 
below). 

WHEREAS, NBTY, Inc., a Delaware corporation, has entered into a Credit 
Agreement dated as of October 1, 2010 (as amended, amended and restated, supplemented or 
otherwise modified from time to time, the “Credit Agreement”), with Alphabet Holding 
Company Inc., a Delaware corporation (“Holdings”), Barclays Bank PLC, as the Swing Line 
Lender, an L/C Issuer and the Administrative Agent, and the Lenders party thereto.  Terms 
defined in the Credit Agreement and not otherwise defined herein are used herein as defined in 
the Credit Agreement. 

WHEREAS, as a condition precedent to the making of the Loans by the Lenders 
and the issuance of Letters of Credit by the L/C Issuers under the Credit Agreement, the entry 
into Secured Hedge Agreements by the Hedge Banks from time to time and the entry into 
Secured Cash Management Agreements by the Cash Management Banks from time to time, each 
Grantor has executed and delivered that certain Security Agreement dated October 1, 2010 made 
by the Grantors to the Administrative Agent (as amended, amended and restated, supplemented 
or otherwise modified from time to time, the “Security Agreement”). 

WHEREAS, under the terms of the Security Agreement, the Grantors have 
granted to the Administrative Agent, for the ratable benefit of the Secured Parties, a security 
interest in, among other property, certain intellectual property of the Grantors, and have agreed 
as a condition thereof to execute this IP Security Agreement for recording with the U.S. Patent 
and Trademark Office, the United States Copyright Office and any other appropriate domestic 
governmental authorities. 

NOW, THEREFORE, for good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, each Grantor agrees as follows: 

SECTION 1.  Grant of Security.  Each Grantor hereby grants to the 
Administrative Agent for the ratable benefit of the Secured Parties a security interest in all of 
such Grantor’s right, title and interest in and to the following (the “Collateral”): 

(i) the patents and patent applications set forth in Schedule A hereto 
(the “Patents”); 

(ii) the trademark and service mark registrations and applications set 
forth in Schedule B hereto (provided that no security interest shall be granted in 
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United States intent-to-use trademark applications to the extent that, and solely 
during the period in which, the grant of a security interest therein would impair 
the validity or enforceability of such intent-to-use trademark applications under 
applicable federal law), together with the goodwill symbolized thereby (the 
“Trademarks”); 

(iii) all copyrights, whether registered or unregistered, now owned or 
hereafter acquired by such Grantor, including, without limitation, the copyright 
registrations and applications and exclusive copyright licenses set forth in 
Schedule C hereto (the “Copyrights”); 

(iv) all reissues, divisions, continuations, continuations-in-part, 
extensions, renewals and reexaminations of any of the foregoing, all rights in the 
foregoing provided by international treaties or conventions, all rights 
corresponding thereto throughout the world and all other rights of any kind 
whatsoever of such Grantor accruing thereunder or pertaining thereto; 

(v) any and all claims for damages and injunctive relief for past, 
present and future infringement, dilution, misappropriation, violation, misuse or 
breach with respect to any of the foregoing, with the right, but not the obligation, 
to sue for and collect, or otherwise recover, such damages; and 

(vi) any and all proceeds of, collateral for, income, royalties and other 
payments now or hereafter due and payable with respect to, and supporting 
obligations relating to, any and all of the Collateral of or arising from any of the 
foregoing. 

provided that notwithstanding anything to the contrary contained in the foregoing clauses 
(i) through (vi), the security interest created hereby shall not extend to, and the term 
“Collateral,” shall not include any lease, license or other agreement to the extent that (and 
only for so long as) a grant of a security interest therein would violate or invalidate such 
lease, license, or agreement, or create a right of termination in favor of any other party 
thereto (other than any Grantor), in each case to the extent not rendered unenforceable 
pursuant to applicable provisions of the UCC or other applicable law, provided, that the 
Collateral includes proceeds and receivables of any property excluded under the 
foregoing proviso, the assignment of which is expressly deemed effective under the UCC 
notwithstanding such prohibition. 

SECTION 2.  Security for Obligations.  The grant of a security interest in, the 
Collateral by each Grantor under this IP Security Agreement secures the payment of all 
Obligations of such Grantor now or hereafter existing under or in respect of the Secured 
Documents (as such Secured Documents may be amended, amended and restated, supplemented, 
replaced, refinanced or otherwise modified from time to time (including any increases of the 
principal amount outstanding thereunder)), whether direct or indirect, absolute or contingent, and 
whether for principal, reimbursement obligations, interest, premiums, penalties, fees, 
indemnifications, contract causes of action, costs, expenses or otherwise. Without limiting the 
generality of the foregoing, this IP Security Agreement secures, as to each Grantor, the payment 
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of all amounts that constitute part of the Secured Obligations that would be owed by such 
Grantor to any Secured Party under the Secured Documents but for the fact that they are 
unenforceable or not allowable due to the existence of a bankruptcy, or reorganization or similar 
proceeding involving a Loan Party. 

SECTION 3.  Recordation.  Each Grantor authorizes and requests that the 
Register of Copyrights, the Commissioner for Patents and the Commissioner for Trademarks and 
any other applicable government officer record this IP Security Agreement. 

SECTION 4.  Execution in Counterparts.  This IP Security Agreement may be 
executed in any number of counterparts, each of which when so executed shall be deemed to be 
an original and all of which taken together shall constitute one and the same agreement. 

SECTION 5.  Grants, Rights and Remedies.  This IP Security Agreement has 
been entered into in conjunction with the provisions of the Security Agreement.  Each Grantor 
does hereby acknowledge and confirm that the grant of the security interest hereunder to, and the 
rights and remedies of, the Administrative Agent with respect to the Collateral are more fully set 
forth in the Security Agreement, the terms and provisions of which are incorporated herein by 
reference as if fully set forth herein.
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SECTION 6.  Governing Law.  This IP Security Agreement shall be governed by, 
and construed in accordance with, the laws of the State of New York. 

IN WITNESS WHEREOF, each Grantor has caused this IP Security Agreement 
to be duly executed and delivered by its officer thereunto duly authorized as of the date first 
above written. 

  

 ALPHABET MERGER SUB, INC. 

 By   
  Title: 
 

 NBTY, INC. 

 By   
  Title: 
 
   
 
 ALPHABET HOLDING COMPANY, INC., 
 
 By   
  Title:  
 
   
 
 [Each Subsidiary Grantor]  
 
 
 By   
  Title:  
 
  
  

 

 

 



 

Exhibit C to the 
Security Agreement 

FORM OF INTELLECTUAL PROPERTY SECURITY AGREEMENT SUPPLEMENT 

This INTELLECTUAL PROPERTY SECURITY AGREEMENT 
SUPPLEMENT (this “IP Security Agreement Supplement”) dated [___________], is made by 
the Person listed on the signature page hereof (the “Grantor”) in favor of Barclays Bank PLC 
(the “Administrative Agent”) for the Secured Parties (as defined in the Credit Agreement 
referred to below). 

WHEREAS, NBTY, Inc., a Delaware corporation, has entered into a Credit 
Agreement dated as of October 1, 2010 (as amended, amended and restated, supplemented or 
otherwise modified from time to time, the “Credit Agreement”), with Alphabet Holding 
Company Inc., a Delaware corporation (“Holdings”), Barclays Bank PLC, as the Swing Line 
Lender, an L/C Issuer and the Administrative Agent, and the Lenders party thereto.  Terms 
defined in the Credit Agreement and not otherwise defined herein are used herein as defined in 
the Credit Agreement. 

WHEREAS, pursuant to the Credit Agreement, the Grantors have executed and 
delivered that certain Security Agreement dated October 1, 2010, made by the Grantor and such 
other Persons to the Administrative Agent (as amended, amended and restated, supplemented or 
otherwise modified from time to time, the “Security Agreement”) and that certain Intellectual 
Property Security Agreement dated October 1, 2010 (as amended, amended and restated, 
supplemented or otherwise modified from time to time, the “IP Security Agreement”). 

WHEREAS, under the terms of the Security Agreement, the Grantor has agreed to 
grant to the Administrative Agent, for the ratable benefit of the Secured Parties, a security 
interest in any after-acquired intellectual property collateral of the Grantor and has agreed in 
connection therewith to execute this IP Security Agreement Supplement for recording with the 
U.S. Patent and Trademark Office, the United States Copyright Office and other domestic 
governmental authorities. 

NOW, THEREFORE, for good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the Grantor agrees as follows: 

SECTION 1.  Grant of Security.  Each Grantor hereby grants to the 
Administrative Agent, for the ratable benefit of the Secured Parties, a security interest in all of 
such Grantor’s right, title and interest in and to the following (the “Additional Collateral”): 

(i) the patents and patent applications set forth in Schedule A hereto 
(the “Patents”); 

(ii) the trademark and service mark registrations and applications set 
forth in Schedule B hereto (provided that no security interest shall be granted in 
United States intent-to-use trademark applications to the extent that, and solely 
during the period in which, the grant of a security interest therein would impair 
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the validity or enforceability of such intent-to-use trademark applications under 
applicable federal law), together with the goodwill symbolized thereby (the 
“Trademarks”); 

(iii) the copyright registrations and applications and exclusive 
copyright licenses set forth in Schedule C hereto (the “Copyrights”); 

(iv) all reissues, divisions, continuations, continuations-in-part, 
extensions, renewals and reexaminations of any of the foregoing, all rights in the 
foregoing provided by international treaties or conventions, all rights 
corresponding thereto throughout the world and all other rights of any kind 
whatsoever of such Grantor accruing thereunder or pertaining thereto; 

(v) all any and all claims for damages and injunctive relief for past, 
present and future infringement, dilution, misappropriation, violation, misuse or 
breach with respect to any of the foregoing, with the right, but not the obligation, 
to sue for and collect, or otherwise recover, such damages; and 

(vi) any and all proceeds of, collateral for, income, royalties and other 
payments now or hereafter due and payable with respect to, and supporting 
obligations relating to, any and all of the foregoing or arising from any of the 
foregoing. 

provided that notwithstanding anything to the contrary contained in the foregoing clauses (i) 
through (vi), the security interest created hereby shall not extend to, and the term “Additional 
Collateral,” shall not include any lease, license or other agreement to the extent  that (and only 
for so long as) a grant of a security interest therein would violate or invalidate such lease, 
license, or agreement, or create a right of termination in favor of any other party thereto (other 
than any Grantor), in each case to the extent not rendered unenforceable pursuant to applicable 
provisions of the UCC or other applicable law, provided, that the Additional Collateral includes 
proceeds and receivables of any property excluded under the foregoing proviso, the assignment 
of which is expressly deemed effective under the UCC notwithstanding such prohibition.  

SECTION 2.  Supplement to Security Agreement.  Schedule III to the Security 
Agreement is, effective as of the date hereof, hereby supplemented to add to such Schedule the 
Additional Collateral. 

SECTION 3.  Security for Obligations.  The grant of a security interest in the 
Additional Collateral by the Grantor under this IP Security Agreement Supplement secures the 
payment of all Obligations of the Grantor now or hereafter existing under or in respect of the 
Secured Documents (as such Secured Documents may be amended, amended and restated, 
supplemented, replaced, refinanced or otherwise modified from time to time (including any 
increases of the principal amount outstanding thereunder)), whether direct or indirect, absolute or 
contingent, and whether for principal, reimbursement obligations, interest, premiums, penalties, 
fees, indemnifications, contract causes of action, costs, expenses or otherwise.  Without limiting 
the generality of the foregoing, this IP Security Agreement Supplement secures the payment of 
all amounts that constitute part of the Secured Obligations that would be owed by the Grantor to 
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any Secured Party under the Secured Documents but for the fact that they are unenforceable or 
not allowable due to the existence of a bankruptcy, or reorganization or similar proceeding 
involving a Loan Party. 

SECTION 4.  Recordation.  The Grantor authorizes and requests that the Register 
of Copyrights, the Commissioner for Patents and the Commissioner for Trademarks and any 
other applicable government officer to record this IP Security Agreement Supplement. 

SECTION 5.  Grants, Rights and Remedies.  This IP Security Agreement 
Supplement has been entered into in conjunction with the provisions of the Security Agreement.  
The Grantor does hereby acknowledge and confirm that the grant of the security interest 
hereunder to, and the rights and remedies of, the Administrative Agent with respect to the 
Additional Collateral are more fully set forth in the Security Agreement, the terms and 
provisions of which are incorporated herein by reference as if fully set forth herein. 

SECTION 6.  Governing Law.  This IP Security Agreement Supplement shall be 
governed by, and construed in accordance with, the laws of the State of New York. 

IN WITNESS WHEREOF, the Grantor has caused this IP Security Agreement 
Supplement to be duly executed and delivered by its officer thereunto duly authorized as of the 
date first above written. 

[NAME OF GRANTOR] 

By   
 Name: 
 Title: 

Address for Notices: 
   
   
   

 



EXHIBIT 10.18 

 

 

Employment Agreement 

This Employment Agreement (this “Agreement”), dated as of November 8, 2010, is made 
by and among Alphabet Holding Company, Inc., a Delaware corporation (“Parent”), Parent’s 
wholly-owned subsidiary, NBTY, Inc., a Delaware corporation (together with any successor 
thereto, the “Company”), and Jeffrey Nagel (“Executive”) (collectively referred to herein as the 
“Parties”).   

RECITALS 

A. It is the desire of the Company to assure itself of the services of Executive to the 
Company by entering into this Agreement. 

B. Executive and the Company mutually desire that Executive provide services to the 
Company on the terms herein provided.  

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing and of the respective covenants 
and agreements set forth below, the Parties hereto agree as follows: 

1. Employment. 

(a) General.  The Company shall employ Executive and Executive shall enter the 
employ of the Company, for the period and in the position set forth in this Section 1, and upon 
the other terms and conditions herein provided.  

(b) Employment Term.  The initial term of employment under this Agreement (the 
“Term”) shall be for the period beginning no later than December 6, 2010 and ending on 
December 6, 2015, subject to earlier termination as provided in Section 3.  The Term shall 
automatically renew for additional one (1) year periods unless no later than sixty (60) days prior 
to the end of the otherwise applicable Term, either party gives written notice of non-renewal 
(“Notice of Non-Renewal”) to the other, in which case Executive’s employment will terminate at 
the end of the then-applicable Term or any earlier date set by the Company in accordance with 
Section 3 and subject to earlier termination as provided in Section 3.  The first date that 
Executive begins his employment with the Company shall be referred to herein as the “Start 
Date.” 

(c) Position and Duties.   

(i) Executive shall serve as Chief Executive Officer of the Company and 
Parent (“CEO”) with the responsibilities, duties and authority customarily associated with 
such positions in a company the size and nature of the Company and such other 
responsibilities, duties and authority commensurate with such positions, as may from 
time to time be assigned to Executive by the Board of Directors of Parent (the “Board”).  
Executive shall report only to the Board, the Board of Directors of the Company or any 
committee of any such board.  Executive shall devote substantially all of his working 
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time and efforts to the business and affairs of the Company, and Executive shall not serve 
on any corporate, industry or civic boards or committees without the prior consent of the 
Board; provided that Executive shall be permitted to serve on charitable boards, be 
involved in charitable activities and manage his passive personal and family investments 
so long as such activities do not materially interfere with Executive’s duties hereunder or 
violate any covenant contained in Section 5, 6 or 7. 

(ii) As of the Start Date, the Parent and the Company shall cause the 
Executive to be appointed or elected to the Board and to the Board of Directors of the 
Company.  During the Term, the Board shall propose Executive for re-election to the 
Board and cause the Executive to be appointed or elected to the Board of Directors of the 
Company, and cause the Principal Stockholders to vote all of their shares of Common 
Stock in favor of such re-election or re-appointment to the Board.  Notwithstanding the 
foregoing, if the Principal Stockholders do not “control” the Parent, within the meaning 
of Section 405 of the Securities Act of 1933, the obligation to appoint or elect the 
Executive to the Board (but not the foregoing obligations to nominate and to cause the 
Principal Stockholders to vote for elections) shall not apply.   

(iii) Executive’s principal place of employment shall be the offices of the 
Company in Ronkonkoma, New York.   

2. Compensation and Related Matters. 

(a) Annual Base Salary.  During the Term, Executive shall receive a base salary at a 
rate of $750,000 per annum (as increased from time to time, the “Annual Base Salary”), which 
shall be paid in accordance with the customary payroll practices of the Company.  Such Annual 
Base Salary shall be reviewed (and may be increased, but not decreased) from time to time by 
the Board or an authorized committee of the Board. 

(b) Annual Bonus Opportunity. For the fiscal year ending September 30, 2011 and for 
each full fiscal year of the Company that begins thereafter during the Term, Executive will be 
eligible to participate in an annual bonus program established by the Board (the “Annual 
Bonus”).  Executive’s Annual Bonus compensation under such bonus program shall be targeted 
at 100% of his Annual Base Salary, subject to adjustments between the range of 50% to 200% 
for under or over performance, as determined in good faith by the Board (or an authorized 
committee of the Board).  Unless other written criteria is agreed to in writing by the Board (or 
another committee of the Board) and Executive, the bonus awards payable under the incentive 
program shall be based on the achievement of EBITDA based performance goals to be mutually 
determined by the Board (or an authorized committee of the Board) and Executive.  The Annual 
Bonus for fiscal year ending September 30, 2011 shall be pro-rated based on the number of days 
Executive is employed by the Company during such fiscal year. The Annual Bonus shall be paid 
as soon as reasonably practicable following the end of the applicable fiscal year, but in no event 
shall it be paid after March 15th of the calendar year following the calendar year in which the 
fiscal year to which the Annual Bonus relates.   

(c) Sign-On Bonus.  Executive shall receive a one-time guaranteed sign-on bonus of 
$2.5 million in cash (the “Sign-on Bonus”), payable within 15 days following the Start Date.  
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The Company shall provide Executive with the opportunity to invest all or any portion of his 
after-tax proceeds in respect of the Sign-on Bonus in Common Stock, subject to such terms and 
conditions as may be approved by the Board.   Executive agrees to reimburse the Company for 
the Sign-on Bonus if the Company terminates Executive for Cause or Executive resigns without 
Good Reason prior to November 29, 2011; provided, that any portion of the Sign-on Bonus that 
is used by Executive to purchase Common Stock shall not be subject to the reimbursement 
provisions of this Section 2(c).   The Company is hereby authorized to deduct from Executive’s 
final paycheck(s), net of tax withholding, any amounts due and owing to the Company pursuant 
to this Section 2(c) and in the event the amount deducted from Executive’s final paycheck(s) is 
less than the Sign-on Bonus, Executive agrees to pay the Company the balance due within thirty 
(30) days of the Date of Termination.   

(d) Stock Option Award. On or following the Start Date and no later than December 
15, 2010, Executive will receive an award of stock options to purchase Common Stock (the 
“Options”).  The terms and conditions of the Options will be governed by Parent’s 2010 Equity 
Incentive Plan and the Stock Option Agreement in substantially the form attached hereto as 
Exhibit A.  The number of shares covered by such Options shall equal 1.5% of the fully diluted 
shares of Common Stock of Parent, as determined as of the date such Options are granted to 
Executive and based on the assumed issuance of all shares reserved for issuance thereunder.  The 
Options shall have a per share exercise price equal to the per share price paid by the Principal 
Stockholders, which was $77,500 per share but after a proposed stock split is expected to be 
$500 per share, and Executive shall have the ability to pay the exercise price with the shares of 
Common Stock underlying the Options provided that, if the fair market value of such Option on 
the date of grant, as determined for purpose of Section 409A of the Internal Revenue Code, is 
greater than the foregoing, such Option shall be issued with an exercise price equal to such fair 
market value. 

(e) Benefits.  During the Term, Executive (and his eligible dependents) shall be 
eligible to participate in employee benefit plans, programs and arrangements of the Company 
applicable to senior-level executives (including, without limitation, retirement, health insurance, 
sick leave and other benefits) and consistent with the terms thereof, as in effect from time to 
time.   

(f) Vacation.  During the Term, Executive shall be entitled to paid vacation in 
accordance with the Company’s vacation policies applicable to senior executives of the 
Company, as it may be amended from time to time; provided, however, that, in no event shall 
Executive be entitled to less than four (4) weeks of paid vacation annually.  Any vacation shall 
be taken at the reasonable and mutual convenience of the Company and Executive.  

(g) Expenses.  During the Term, the Company shall reimburse Executive for all 
reasonable travel and other business expenses incurred by Executive in the performance of 
Executive’s duties to the Company in accordance with the Company’s expense reimbursement 
policy. 

(h) Reimbursement for Relocation Expenses.  Executive shall be entitled to 
reimbursement for reasonable and necessary expenses incurred during the Term in connection 
with Executive’s relocation from the Florence, Italy area to the New York metro area (which 
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area shall include Long Island, New York), which reasonable and necessary expenses shall be 
subject to the terms of the Company’s relocation policy, but shall in any event include the 
expenses set forth on Exhibit B (collectively the “Moving Expenses”).  Except as otherwise set 
forth on Exhibit B, the Moving Expenses must be incurred in calendar year 2011 and the 
Company shall reimburse all Moving Expenses as soon as practicable after the date they are 
incurred and submitted to the Company but in any event prior to March 15, 2012.  Except as 
otherwise set forth on Exhibit B, Executive agrees to submit reasonable documentation relating 
to his requests for Moving Expense reimbursements no later than January 15, 2012.   

(i) Key Person Insurance.  At any time during the Term, the Company shall have the 
right (but not the obligation) to insure the life of Executive for the Company’s sole benefit.   The 
Company shall have the right to determine the amount of insurance and the type of policy.  
Executive shall reasonably cooperate with the Company in obtaining such insurance by 
submitting to reasonable physical examinations, by supplying all information reasonably 
required by any insurance carrier, and by executing all necessary documents reasonably required 
by any insurance carrier.  Executive shall incur no financial obligation by executing any required 
document, and shall have no interest in any such policy.   

3. Termination. 

Executive’s employment hereunder may be terminated by the Company or Executive, as 
applicable, without any breach of this Agreement under the following circumstances: 

(a) Circumstances. 

(i) Death.  Executive’s employment hereunder shall terminate upon 
Executive’s death.   

(ii) Disability.  If Executive has incurred a Disability, as defined below, the 
Company may terminate Executive’s employment while the Executive remains Disabled, 
provided that a Disability termination shall occur automatically in the event of a 
Disability pursuant to the second sentence of the definition thereof.   

(iii) Termination for Cause.  The Company may terminate Executive’s 
employment for Cause, as defined below. 

(iv) Termination without Cause.  The Company may terminate Executive’s 
employment without Cause. 

(v) Resignation from the Company for Good Reason.  Executive may resign 
Executive’s employment with the Company for Good Reason, as defined below. 

(vi) Resignation from the Company Without Good Reason.  Executive may 
resign Executive’s employment with the Company for any reason other than Good 
Reason or for no reason. 

(vii) Non-extension of Term by the Company.  The Company may give notice 
of non-extension to Executive pursuant to Section 1.   
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(viii) Non-extension of Term by Executive.  Executive may give notice of non-
extension to the Company pursuant to Section 1. 

(b) Notice of Termination.  Any termination of Executive’s employment by the 
Company or by Executive under this Section 3 (other than termination pursuant to paragraph 
(a)(i)) shall be communicated by a written notice to the other party hereto (i) indicating the 
specific termination provision in this Agreement relied upon, (ii) setting forth in reasonable 
detail the facts and circumstances claimed to provide a basis for termination of Executive’s 
employment under the provision so indicated, and (iii) specifying a Date of Termination which, 
if submitted by Executive, shall be at least thirty (30) days following the date of such notice (a 
“Notice of Termination”); provided, however, that in the event that Executive delivers a Notice 
of Termination to the Company, the Company may, in its sole discretion, change the Date of 
Termination to any date that occurs following the date of Company’s receipt of such Notice of 
Termination and is prior to the date specified in such Notice of Termination.  A Notice of 
Termination submitted by the Company may provide for a Date of Termination on the date 
Executive receives the Notice of Termination, or any date thereafter elected by the Company in 
its sole discretion, but not more than thirty (30) days after the giving of the notice without the 
Executive’s prior written consent.  The failure by either Party hereunder to set forth in the Notice 
of Termination any fact or circumstance which contributes to a showing of Cause or Good 
Reason (as applicable) shall not waive any right of such Party or preclude such Party from 
asserting such fact or circumstance in enforcing such Party’s rights hereunder.  

(c) Company Obligations upon Termination (including due to death and Disability).  
Upon termination of Executive’s employment pursuant to any of the circumstances listed in 
Section 3, Executive (or Executive’s estate) shall be entitled to receive the sum of:  (i) the 
portion of Executive’s Annual Base Salary earned through the Date of Termination, but not yet 
paid to Executive within thirty (30) days of termination; (ii) any accrued vacation owed to 
Executive under the Company’s vacation policy within thirty (30) days of termination; (iii) any 
expenses owed to Executive pursuant to Section 2(g) and Section 2(h) in accordance with each 
such section; (iv) except in the case of a termination by the Company for Cause, the bonus 
earned for any completed fiscal year at the time it would otherwise have been paid if Executive 
continued to be employed (including as to any deferrals); (v) except in the case of a termination 
by the Company for Cause, by the Executive without Good Reason or by the Executive by notice 
under Section 1(b), a pro rata bonus for the fiscal year of termination based on actual results for 
such fiscal year and paid when it would otherwise have been paid if the Executive continued to 
be employed (including as to any deferrals); and (vi) any amount accrued and arising from 
Executive’s participation in, or benefits accrued under any employee benefit plans, programs or 
arrangements, which amounts shall be payable in accordance with the terms and conditions of 
such employee benefit plans, programs or arrangements (collectively, the “Company 
Arrangements”).  Except as otherwise expressly required by law (e.g., COBRA) or as 
specifically provided herein, all of Executive’s rights to salary, severance, benefits, bonuses and 
other amounts hereunder (if any) shall cease upon the termination of Executive’s employment 
hereunder.  In the event that Executive’s employment is terminated by the Company for any 
reason, Executive’s sole and exclusive remedy with regard to the nonequity compensation for 
services shall be to receive the severance payments and benefits described in this Section 3(c) or 
Section 4, as applicable.  The foregoing shall not limit any of Executive’s rights with regard to 
equity (which shall be controlled by the relevant plan and grants) or any rights to 
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indemnification, advancement of legal fees, and coverage under directors and officers liability 
insurance.  

(d) Deemed Resignation.  Upon termination of Executive’s employment for any 
reason, Executive shall be deemed to have resigned from all offices and directorships, if any, 
then held with the Company or any of its Affiliates. 

4. Severance Payments. 

(a) Termination for Cause, or Termination Upon Death, Disability, Resignation from 
the Company Without Good Reason, or Non-extension of Term by Executive.  If Executive’s 
employment shall terminate as a result of Executive’s death pursuant to Section 3(a)(i) or 
Disability pursuant to Section 3(a)(ii), pursuant to Section 3(a)(iii) for Cause, pursuant to Section 
3(a)(vi) for Executive’s resignation from the Company without Good Reason, or for no reason, 
or pursuant to Section 3(a)(viii) due to non-extension of the Term by Executive, Executive shall 
not be entitled to any severance payments or benefits, except as provided in Section 3(c).  

(b) Termination without Cause, Resignation from the Company With Good Reason 
or Termination upon Non-Extension of the Term by the Company.  If Executive’s employment 
shall terminate without Cause pursuant to Section 3(a)(iv), pursuant to Section 3(a)(v) due to 
Executive’s resignation for Good Reason, or pursuant to Section 3(a)(vii) due to non-extension 
of the Term by the Company, then, subject to Executive signing on or before the 50th day 
following Executive’s Separation from Service (as defined below), and not revoking, a release of 
claims in the form attached as Exhibit C to this Agreement (the “Release”), and Executive’s 
continued compliance with Sections 5 and 6 up to the date of any such payment, subject to 
Section 11(m) hereof, Executive shall receive, in addition to payments and benefits set forth in 
Section 3(c), an amount in cash equal to two times the Annual Base Salary of Executive as of the 
Date of Termination, payable in the form of salary continuation payments in regular installments 
over the twenty-four month period following the date of Executive’s Date of Termination (the 
“Severance Period”) in accordance with the Company’s normal payroll practices. 

(c) Survival.  Notwithstanding anything to the contrary in this Agreement, the 
provisions of Sections 5 through 9 and Section 11 will survive the termination of Executive’s 
employment and the expiration or termination of the Term.   

5. Competition.  Executive acknowledges that the Company will provide Executive with 
access to its Confidential Information (as defined below). In consideration for the rights provided 
to Executive as set forth in this Agreement and the Company’s provision of Confidential 
Information to Executive, the Company and Executive agree to the following provisions against 
unfair competition, which Executive acknowledges represent a fair balance of the Company’s 
rights to protect its business and Executive’s right to pursue employment: 

(a) Executive shall not, at any time during the Restriction Period, directly or 
indirectly engage in, have any equity interest in or manage or operate any person, firm, 
corporation, partnership or business (whether as director, officer, employee, agent, 
representative, partner, security holder, consultant or otherwise) that engages in any business 
which competes with any part of any material portion of the Business (as defined below) of the 
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Company.  Nothing herein shall prohibit Executive from being a passive owner of not more than 
2% of the outstanding equity interest in any entity that is publicly traded, so long as Executive 
has no active participation in the business of such entity.  The parties acknowledge that retail 
outlet companies shall not be deemed competitive with the Company unless their primary 
business is selling products competitive with those of the Company.  “Materiality” for purposes 
of this paragraph will be measured only at the time of Executive’s Date of Termination, provided 
that, if it is intended at such time for the Company to (i) acquire another entity, such target entity 
shall also be considered in the determination, or (ii) to enter into any other business, such other 
business shall also be considered in the determination so long as the Company has taken any 
substantial steps in furtherance of such business during the Term. 

(b) Executive shall not, at any time during the Restriction Period, except in the good 
faith performance of his duties with the Company, directly or indirectly, recruit or otherwise 
solicit or induce any employee, customer, other than a customer with regard to matters that are 
not competitive under Section 5(a), or supplier of the Company (i) to terminate its employment 
or arrangement with the Company, or (ii) to otherwise change its relationship with the Company. 
Executive shall not, at any time during the Restriction Period, directly or indirectly, either for 
Executive or for any other person or entity, (x) solicit any employee of the Company to terminate 
his or her employment with the Company, (y) employ any such individual during his or her 
employment with the Company and for a period of six months after such individual terminates 
his or her employment with the Company or (z) solicit any vendor or business affiliate of the 
Company to cease to do business with the Company.  The foregoing shall not be violated by 
general advertising not specifically targeted at the prohibited group or by providing upon request 
of an employee or a former employee a reference to any entity with which Executive is not 
affiliated so long as Executive is not initially identifying the individual to said entity.  

(c) In the event the terms of this Section 5 shall be determined by any court of 
competent jurisdiction to be unenforceable by reason of its extending for too great a period of 
time or over too great a geographical area or by reason of its being too extensive in any other 
respect, it will be interpreted to extend only over the maximum period of time for which it may 
be enforceable, over the maximum geographical area as to which it may be enforceable, or to the 
maximum extent in all other respects as to which it may be enforceable, all as determined by 
such court in such action. 

(d) As used in this Section 5, (i) the term “Company” shall include the Parent, the 
Company and the Company’s direct and indirect subsidiaries, (ii) the term “Business” shall mean 
the business of the Company and shall include, without limitation, the manufacturing, marketing 
and/or retailing of vitamins, minerals and health supplements throughout the world as such 
business may be expanded or altered by the Company during the Term, provided, however, that 
the term “Business” shall not include any business of the Company materially entered into after 
the Executive’s termination of employment so long as the Company has not taken any substantial 
steps in furtherance of such business during the Term; and (iii) the term “Restriction Period” 
shall mean the period beginning on the Start Date and ending on the date that is two (2) years 
following the Date of Termination. 

(e) Each of the Parties hereto agrees that at no time during Executive’s employment 
by the Company or at any time within two (2) years thereafter shall such Party (which, in the 
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case of the Company and Parent, shall mean their officers and the members of the Board and 
Board of Directors of the Company) make, or cause or assist any other person to make, with 
intent to damage, any public statement or other public communication which impugns or attacks, 
or is otherwise critical, in any material respect, of, the reputation, business or character of the 
other party (including, in the case of Parent, any of its directors or officers).  Notwithstanding the 
foregoing, nothing in this paragraph shall prevent the Company, Parent, Executive or any other 
person from (i) responding to incorrect, disparaging or derogatory public statements to the extent 
necessary to correct or refute such public statements, or (ii) making any truthful statement (A) to 
the extent necessary in connection with any litigation, arbitration or mediation involving this 
Agreement, including, but not limited to, the enforcement of this Agreement, (B) to the extent 
required by law or by any court, arbitrator, mediator or administrative or legislative body 
(including any committee thereof) with apparent jurisdiction or authority to order or require such 
person to disclose or make accessible such information, or (C) that is a normal comparative 
statement in the context of advertising, promotion or solicitation of customers, without reference 
to Executive’s prior relationship with the Company or Parent. 

(f) Executive represents that Executive’s employment by the Company does not and 
will not breach any agreement with any former employer, including any non-compete agreement 
or any agreement to keep in confidence or refrain from using information acquired by Executive 
prior to Executive’s employment by the Company.  During Executive’s employment by the 
Company, Executive agrees that Executive will not violate any non-solicitation agreements 
Executive entered into with any former employer or improperly make use of, or disclose, any 
information or trade secrets of any former employer or other third party, nor will Executive bring 
onto the premises of the Company or use any unpublished documents or any property belonging 
to any former employer or other third party, in violation of any lawful agreements with that 
former employer or third party.  The Company represents that it will not require or request 
Executive to breach any agreement with any former employer as to non-competition, non-
solicitation, confidentiality or restrictions of similar nature that it is made aware of by Executive; 
furthermore, the Company recognizes that the Executive may be subject to certain post 
employment cooperation obligations to his former employer and will permit Executive to 
reasonably fulfill such obligations. 

6.  Nondisclosure of Proprietary Information. 

(a) Except in connection with the good faith performance of Executive’s duties 
hereunder or pursuant to Sections 6(c) and (e), Executive shall, in perpetuity, maintain in 
confidence and shall not directly, indirectly or otherwise, use, disseminate, disclose or publish, or 
use for Executive’s benefit or the benefit of any person, firm, corporation or other entity any 
confidential or proprietary information or trade secrets of or relating to the Company (including, 
without limitation, business plans, business strategies and methods, acquisition targets, 
intellectual property in the form of patents, trademarks and copyrights and applications therefor, 
ideas, inventions, works, discoveries, improvements, information, documents, formulae, 
practices, processes, methods, developments, source code, modifications, technology, 
techniques, data, programs, other know-how or materials, owned, developed or possessed by the 
Company, whether in tangible or intangible form, information with respect to the Company’s 
operations, processes, products, inventions, business practices, finances, principals, vendors, 
suppliers, customers, potential customers, marketing methods, costs, prices, contractual 
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relationships, regulatory status, prospects and compensation paid to employees or other terms of 
employment) (collectively, the “Confidential Information”), or deliver to any person, firm, 
corporation or other entity any document, record, notebook, computer program or similar 
repository of or containing any such Confidential Information.  The Parties hereby stipulate and 
agree that, as between them, any item of Confidential Information is important, material and 
confidential and affects the successful conduct of the businesses of the Company (and any 
successor or assignee of the Company).  Notwithstanding the foregoing, Confidential 
Information shall not include any information that has been published in a form generally 
available to the public prior to the date Executive proposes to disclose or use such information, 
provided, that such publishing of the Confidential Information shall not have resulted from 
Executive directly or indirectly breaching Executive’s obligations under this Section 6(a) or any 
other similar provision by which Executive is bound.  For the purposes of the previous sentence, 
Confidential Information will not be deemed to have been published or otherwise disclosed 
merely because individual portions of the information have been separately published, but only if 
all material features comprising such information have been published in combination. 

(b) Upon termination of Executive’s employment with the Company for any reason, 
Executive will promptly deliver to the Company all correspondence, drawings, manuals, letters, 
notes, notebooks, reports, programs, plans, proposals, financial documents, or any other 
documents or property of the Company or concerning the Company’s customers, business plans, 
marketing strategies, products, property or processes.  Executive may retain and utilize his 
rolodex and similar address books (hard copy or electronic) containing only contact information. 

(c) Executive may respond to a lawful and valid subpoena or other legal process but 
(i) shall give the Company prompt notice thereof, (ii) upon request of the Company, shall make 
available to the Company and its counsel the documents and other information sought, as much 
in advance of the due date thereof as reasonably possible, and (iii) shall reasonably assist such 
counsel at the Company’s expense in resisting or otherwise responding to such process. 

(d) As used in this Section 6 and Section 7, the term “Company” shall include the 
Company and its direct and indirect subsidiaries and the Parent. 

(e) Nothing in this Agreement shall prohibit Executive from (i) disclosing 
information and documents when required by law, subpoena or court order (subject to the 
requirements of Section 6(c) above), (ii) disclosing information and documents to Executive’s 
attorney or tax adviser for the purpose of securing legal or tax advice or to governmental taxing 
authorities, (iii) disclosing Executive’s post-employment restrictions in this Agreement or 
elsewhere in confidence to any potential new employer, or (iv) retaining, at any time, 
Executive’s personal correspondence, Executive’s personal contacts and documents related to 
Executive’s own personal benefits, entitlements and obligations. 

(f) No equity plan or grant or other arrangement shall have any restrictive covenants 
or forfeiture provisions applicable to Executive that relate to the same type of limitations that are 
covered by Sections 5 and 6 hereof that are any broader than the related provisions in Sections 5 
and 6.  
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7. Inventions.   

All rights to discoveries, inventions, improvements and innovations (including all data 
and records pertaining thereto) related to the business of the Company, whether or not 
patentable, copyrightable, registrable as a trademark, or reduced to writing, that Executive may 
discover, invent or originate during the Term, either alone or with others and whether or not 
during working hours or by the use of the facilities of the Company (“Inventions”), shall be the 
exclusive property of the Company.  Executive shall promptly disclose all Inventions to the 
Company, shall execute at the request of the Company, and at its expense, any assignments or 
other documents the Company may deem reasonably necessary to protect or perfect its rights 
therein, and shall reasonably assist the Company, upon reasonable request and at the Company’s 
expense, in obtaining, defending and enforcing the Company’s rights therein. Executive hereby 
appoints the Company as Executive’s attorney-in-fact to execute on Executive’s behalf any 
assignments or other documents reasonably deemed necessary by the Company to protect or 
perfect its rights to any Inventions.   

8. Injunctive Relief. 

It is recognized and acknowledged by Executive that a breach of the covenants contained 
in Sections 5, 6 and 7 will cause irreparable damage to the Company and its goodwill, the exact 
amount of which will be difficult or impossible to ascertain, and that the remedies at law for any 
such breach will be inadequate.  Accordingly, Executive agrees that in the event of a breach of 
any of the covenants contained in Sections 5, 6 and 7, in addition to any other remedy which may 
be available at law or in equity, the Company will be entitled to specific performance and 
injunctive relief. 

9. Assignment and Successors. 

The Company may assign its rights and obligations under this Agreement to any 
successor to all or substantially all of the business or the assets of the Company (by merger or 
otherwise), and may assign or encumber this Agreement and its rights hereunder as security for 
indebtedness of the Company and its Affiliates, provided that the assignee delivers to Executive 
a written assumption of the obligations hereunder.  The Company’s rights and obligations may 
not otherwise be assigned hereunder.  This Agreement shall be binding upon and inure to the 
benefit of the Company, Parent, Executive and their respective successors, assigns, personnel 
and legal representatives, executors, administrators, heirs, distributees, devisees, and legatees, as 
applicable.  None of Executive’s rights or obligations may be assigned or transferred by 
Executive, other than Executive’s rights to payments hereunder, which may be transferred only 
by will or operation of law.  Notwithstanding the foregoing, Executive shall be entitled, to the 
extent permitted under applicable law and applicable Company Arrangements, to select and 
change a beneficiary or beneficiaries to receive compensation hereunder following Executive’s 
death by giving written notice thereof to the Company.   

10. Certain Definitions. 

(a) Affiliate.  “Affiliate” shall mean, with respect to any Person, any other Person 
directly or indirectly controlling, controlled by, or under common control with, such Person 
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where “control” shall have the meaning given such term under Rule 405 of the Securities Act of 
1933, as amended; provided, that, with respect to the Company, “Affiliate” shall not include any 
Principal Stockholder or any portfolio companies of the relevant Principal Stockholder.  

(b) Cause.  The Company shall have “Cause” to terminate Executive’s employment 
hereunder upon: 

(i) The Executive’s willful misconduct with regard to the Company that 
results in a significant adverse impact on the Company; provided that no act or failure to 
act on Executive’s part will be considered “willful” unless done, or omitted to be done, 
by Executive not in good faith or without reasonable belief that his action or omission 
was in the best interests of the Company; 

(ii) The Executive being indicted for, convicted of, or pleading nolo 
contendere to, a felony or intentional crime involving material dishonesty other than, in 
any case, vicarious liability or traffic violations; 

(iii) The Executive’s conduct involving the use of illegal drugs; 

(iv) The Executive’s failure to attempt in good faith (other than when absent 
because of physical or mental incapacity) to follow a lawful directive of the Board within 
ten (10) days after written notice of such failure; and/or 

(v) The Executive’s breach of any provision contained in Sections 5 through 
7, which continues beyond ten (10) days after written demand for substantial 
performance is delivered to Executive by the Company (to the extent that, in the 
reasonable judgment of the Board, such breach can be cured by Executive), so long as the 
breach (which shall be deemed to refer to all breaches in this paragraph) is (A) material 
and (B) results in a significant adverse impact on the Company. 

The Executive shall not be terminated for “Cause” unless reasonable notice is provided to 
Executive and Executive is given an opportunity, together with counsel, to be heard before the 
Board, and thereafter whether or not an event giving rise to “Cause” has occurred will be 
determined by the Board reasonably and in good faith; provided that any such determination by 
the Board shall be subject to de novo review by the arbitrator pursuant to Section 11(i) based on 
the facts thereof. 

(b) Common Stock.  “Common Stock” shall mean the common stock of Parent.  

(c) Date of Termination.  “Date of Termination” shall mean (i) if Executive’s 
employment is terminated by Executive’s death, the date of Executive’s death; (ii) if Executive’s 
employment is terminated pursuant to Section 3(a)(ii) – (vi) either the date indicated in the 
Notice of Termination or the date specified by the Company pursuant to Section 3(b), whichever 
is earlier; (iii) if Executive’s employment is terminated pursuant to Section 3(a)(vii) or Section 
3(a)(viii), the expiration of the then-applicable Term. 

(d) Disability.  “Disability” shall have occurred when the Executive has been unable 
to perform his material duties because of physical or mental incapacity for a period of at least 
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180 days in any 365 day period, as determined by a physician selected by the Company or its 
insurers and acceptable to Executive or Executive’s legal representative, with such agreement as 
to acceptability not to be unreasonably withheld or delayed.  Notwithstanding the foregoing, a 
Disability termination shall be deemed to occur earlier if, as a result of physical or mental 
incapacity, Executive experiences a “separation from service” within the meaning of Code 
Section 409A.    

(e) Good Reason.  Executive shall have “Good Reason” to resign his employment 
within ninety (90) days after the occurrence of any of the following without his prior written 
consent: 

(i) Failure of the Company to continue Executive in the position of CEO or as 
a member of the Board; provided that failure to elect or appoint Executive, or to continue 
Executive’s election or appointment, as a member of the Board shall not constitute “Good 
Reason” if prohibited by, or impracticable under, law or prevailing corporate practice; 

(ii) A material diminution in the nature or scope of Executive’s 
responsibilities, duties or authority; 

(iii) The Company’s or Parent’s material breach of this Agreement or other 
agreements with Executive which results in a significant adverse impact upon Executive, 
provided that, for clarity, the parties acknowledge that a breach of Section 1(c)(ii) hereof 
shall be deemed to have a significant adverse impact upon Executive; 

(iv) The relocation by the Company of Executive’s primary place of 
employment with the Company by more than 50 miles from Ronkonkoma, New York; 

(v) The failure of the Company to obtain the assumption in writing delivered 
to Executive of its obligation to perform this Agreement by any successor to all or 
substantially all of the assets of the Company; or 

(vi) The failure of the Company to timely pay to Executive any significant 
amounts due under the terms of this Agreement; 

in any case of the foregoing, that remains uncured after ten (10) business days after 
Executive has provided the Company written notice that Executive believes in good faith 
that such event giving rise to such claim of Good Reason has occurred. 

(f) Liquidity Event.  “Liquidity Event” shall mean either (a) the consummation of the 
sale, transfer, conveyance or other disposition in one or a series of transactions, of the equity 
securities of Parent or its successor held, directly or indirectly, by any of the Principal 
Stockholders in exchange for cash, or in the case of any transaction resulting in the exchange for 
consideration other than cash (“non-cash consideration”) the receipt of cash upon the disposition 
of such non-cash consideration, such that immediately following such transaction or disposition 
(or series of transactions or dispositions), the total number of all equity securities of Parent or its 
successor held, directly or indirectly, by the Principal Stockholders is, in the aggregate, less than 
25% of the total number of equity securities (as such securities may be adjusted for the 
occurrence of a corporate event) held, directly or indirectly, by the Principal Stockholders as 
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of the Effective Date (as such securities may be adjusted for the occurrence of a corporate event); 
or (b) the consummation of the sale, lease, transfer, conveyance or other disposition (other than 
by way of merger or consolidation (other than any transaction otherwise covered under the 
preceding sub-clause(a))), in one or a series of related transactions, of all or substantially all of 
the assets of the Company, or the Company and its subsidiaries taken as a whole, to any “person” 
(as such term is defined in Section 13(d)(3) of the Securities Exchange Act of 1934, as amended) 
other than to any Principal Stockholders or an Affiliate of any Principal Stockholders.   

(g) Person.  “Person” shall mean an individual, partnership, corporation, limited 
liability company, business trust, joint stock company, trust, unincorporated association, joint 
venture, governmental authority or other entity of whatever nature. 

(h) Principal Stockholders.  “Principal Stockholders” shall mean (i) Carlyle Partners 
V, L.P., a Delaware limited partnership, Carlyle Partners V-A, L.P., a Delaware limited 
partnership, CP V Coinvestment A, L.P., a Delaware limited partnership, CP V Coinvestment B, 
L.P., a Delaware limited partnership, and CEP III Participations, SARL SICAR, and (ii) any of 
their Affiliates to which (a) any of the Principal Stockholders transfers Common Stock or (b) 
Parent issues Common Stock. 

11. Miscellaneous Provisions. 

(a) Governing Law.  This Agreement shall be governed, construed, interpreted and 
enforced in accordance with its express terms, and otherwise in accordance with the substantive 
laws of the State of New York without reference to the principles of conflicts of law of the State 
of New York or any other jurisdiction, and where applicable, the laws of the United States. 

(b) Validity.  The invalidity or unenforceability of any provision or provisions of this 
Agreement shall not affect the validity or enforceability of any other provision of this 
Agreement, which shall remain in full force and effect.   

(c) Notices.  Any notice, request, claim, demand, document and other communication 
hereunder to any Party shall be effective upon receipt (or refusal of receipt) and shall be in 
writing and delivered personally or sent by facsimile or certified or registered mail, postage 
prepaid, as follows: 

(i) If to the Company: 

NBTY, Inc. 
 2100 Smithtown Avenue 
 Ronkonkoma, NY 11779 
 Attention:  General Counsel 
 Facsimile: (631) 567-7148 
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and copies to: 
 

 The Carlyle Group 
 520 Madison Avenue 
 New York, NY 10022 
 Attention: Sandra Horbach 
       Elliot Wagner 
 Facsimile: (212) 813-4901 
 
 and: 
 
 Latham & Watkins LLP 
 555 Eleventh Street, N.W. 
 10th Floor 
 Washington, DC  20004 
 Fax:  (202) 637-2201 
  Attn:  David T. Della Rocca 
 
(ii) If to Executive, at the last address that the Company has in its personnel 

records for Executive.   

or at any other address as any Party shall have specified by notice in writing to the other 
Parties hereto. 

(d) Counterparts.  This Agreement may be executed in several counterparts, each of 
which shall be deemed to be an original, but all of which together will constitute one and the 
same Agreement.  Signatures delivered by facsimile shall be deemed effective for all purposes. 

(e) Entire Agreement.  The terms of this Agreement are intended by the Parties to be 
the final expression of their agreement with respect to the employment of Executive by the 
Company and supersede all prior understandings and agreements, whether written or oral.  The 
Parties further intend that this Agreement shall constitute the complete and exclusive statement 
of their terms and that no extrinsic evidence whatsoever may be introduced in any judicial, 
administrative, or other legal proceeding to vary the terms of this Agreement.     

(f) Amendments; Waivers.  This Agreement may not be modified, amended, or 
terminated except by an instrument in writing, signed by Executive, a duly authorized officer of 
the Company and a duly authorized officer of Parent.  By an instrument in writing similarly 
executed, Executive, a duly authorized officer of the Company, or a duly authorized officer of 
Parent may waive compliance by the other Parties hereto with any specifically identified 
provision of this Agreement that each such other Party was or is obligated to comply with or 
perform; provided, however, that such waiver shall not operate as a waiver of, or estoppel with 
respect to, any other or subsequent failure.  No failure to exercise and no delay in exercising any 
right, remedy, or power hereunder preclude any other or further exercise of any other right, 
remedy, or power provided herein or by law or in equity.   
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(g) No Inconsistent Actions.  The Parties hereto shall not voluntarily undertake or fail 
to undertake any action or course of action inconsistent with the provisions or essential intent of 
this Agreement.  Furthermore, it is the intent of the Parties hereto to act in a fair and reasonable 
manner with respect to the interpretation and application of the provisions of this Agreement. 

(h) Construction.  This Agreement shall be deemed drafted equally by all the Parties. 
Its language shall be construed as a whole and according to its fair meaning.  Any presumption 
or principle that the language is to be construed against any Party shall not apply.  The headings 
in this Agreement are only for convenience and are not intended to affect construction or 
interpretation.  Any references to paragraphs, subparagraphs, sections or subsections are to those 
parts of this Agreement, unless the context clearly indicates to the contrary.  Also, unless the 
context clearly indicates to the contrary, (a) the plural includes the singular and the singular 
includes the plural; (b) “and” and “or” are each used both conjunctively and disjunctively; (c) 
“any,” “all,” “each,” or “every” means “any and all,” and “each and every”; (d) “includes” and 
“including” are each “without limitation”; (e) “herein,” “hereof,” “hereunder” and other similar 
compounds of the word “here” refer to the entire Agreement and not to any particular paragraph, 
subparagraph, section or subsection; and (f) all pronouns and any variations thereof shall be 
deemed to refer to the masculine, feminine, neuter, singular or plural as the identity of the 
entities or persons referred to may require. 

(i) Arbitration.  Any dispute or controversy arising under or in connection with this 
Agreement shall be settled exclusively by arbitration, conducted before an arbitrator in New 
York, New York, in accordance with the rules of the American Arbitration Association then in 
effect.  Judgment may be entered on the arbitration award in any court having jurisdiction; 
provided, however, that the Company or Executive shall be entitled to seek a restraining order or 
injunction in any court of competent jurisdiction to prevent any continuation of any violation of 
the provisions of Section 5, 6 or 7 of the Agreement, as applicable, and the Company, Parent and 
Executive hereby consent that such restraining order or injunction may be granted without 
requiring the Company to post a bond.  Only individuals who are (a) lawyers engaged full-time 
in the practice of law, as in-house counsel, as a judge or as a professor of law; and (b) on the 
AAA register of arbitrators shall be selected as an arbitrator.  Within twenty (20) days of the 
conclusion of the arbitration hearing, the arbitrator shall prepare written findings of fact and 
conclusions of law.  It is mutually agreed that the written decision of the arbitrator shall be valid, 
binding, final and non-appealable; provided however, that the Parties hereto agree that the 
arbitrator shall not be empowered to award punitive damages against any party to such 
arbitration.  In the event that an action is brought to enforce the provisions of this Agreement 
pursuant to this paragraph, (x) if the arbitrator determines that Executive is the prevailing party 
in such action, the Company shall be required to pay the arbitrator’s full fees and expenses (but 
not the Company’s or the Parent’s legal fees), (y) if the Company (or Parent) prevails in such 
action, Executive shall be required to pay the reasonable attorney’s fees and expenses of the 
Company and Parent in connection with such arbitration, as well as the arbitrator’s full fees and 
expenses and (z) if, in the opinion of the arbitrator deciding such action, there is no prevailing 
party, each party shall pay his or its own attorney’s fees and expenses and the arbitrator’s fees 
and expenses will be borne equally by the Parties thereto.   

(j) Enforcement.  If any provision of this Agreement is held to be illegal, invalid or 
unenforceable under present or future laws effective during the Term, such provision shall be 
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fully severable; this Agreement shall be construed and enforced as if such illegal, invalid or 
unenforceable provision had never comprised a portion of this Agreement; and the remaining 
provisions of this Agreement shall remain in full force and effect and shall not be affected by the 
illegal, invalid or unenforceable provision or by its severance from this Agreement. Furthermore, 
in lieu of such illegal, invalid or unenforceable provision there shall be added automatically as 
part of this Agreement a provision as similar in terms to such illegal, invalid or unenforceable 
provision as may be possible and be legal, valid and enforceable. 

(k) Attorneys Fees.  The Company shall pay for all reasonable and documented legal 
fees incurred by Executive in calendar year 2010 in connection with the negotiation of this 
Agreement and any other agreements related to Executive’s employment arrangement with the 
Company, up to a maximum of $50,000.   

(l) Withholding.  The Company shall be entitled to withhold from any amounts 
payable under this Agreement any federal, state, local or foreign withholding or other taxes or 
charges which the Company is required to withhold. The Company shall be entitled to rely on an 
opinion of counsel if any questions as to the amount or requirement of withholding shall arise. 

(m) Section 409A. 

(i) General.  The intent of the Parties is that the payments and benefits under 
this Agreement comply with or be exempt from Section 409A of the Internal Revenue 
Code of 1986, as amended, and the regulations and guidance promulgated thereunder 
(collectively, “Section 409A”) and, accordingly, to the maximum extent permitted, this 
Agreement shall be interpreted to be in compliance therewith.   

(ii) Separation from Service.  Notwithstanding anything in this Agreement to 
the contrary, any compensation or benefits payable under this Agreement that is 
designated under this Agreement as payable upon Executive’s termination of 
employment shall be payable only upon Executive’s “separation from service” with the 
Company within the meaning of Section 409A (a “Separation from Service”) and, except 
as provided below, any such compensation or benefits shall not be paid, or, in the case of 
installments, shall not commence payment, until the sixtieth (60th) day following 
Executive’s Separation from Service.  Any installment payments that would have been 
made to Executive during the sixty (60) day period immediately following Executive’s 
Separation from Service but for the preceding sentence shall be paid to Executive on the 
sixtieth (60th) day following Executive’s Separation from Service and the remaining 
payments shall be made as provided in this Agreement. 

(iii) Specified Employee.  Notwithstanding anything in this Agreement to the 
contrary, if Executive is deemed by the Company at the time of Executive’s Separation 
from Service to be a “specified employee” for purposes of Section 409A, to the extent 
delayed commencement of any portion of the benefits to which Executive is entitled 
under this Agreement is required in order to avoid a prohibited distribution under Section 
409A, such portion of Executive’s benefits shall not be provided to Executive prior to the 
earlier of (i) the expiration of the six-month period measured from the date of Executive’s 
Separation from Service with the Company or (ii) the date of Executive’s death.  Upon 
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the first business day following the expiration of the applicable Section 409A period, all 
payments deferred pursuant to the preceding sentence shall be paid in a lump sum to 
Executive (or to Executive’s estate or beneficiaries), and any remaining payments due to 
Executive under this Agreement shall be paid as otherwise provided herein.  Any tax 
gross up payment, within the meaning of Section 409A, provided for in this Agreement 
shall be made by the end of the Executive’s taxable year next following the Executive’s 
taxable year in which the Executive remits the related taxes, provided that, Executive 
provides the Company with a reimbursement request reasonably promptly following the 
date such tax is due. 

(iii) Expense Reimbursements.  To the extent that any reimbursements under 
this Agreement are subject to Section 409A, any such reimbursements payable to 
Executive shall be paid to Executive no later than December 31 of the year following the 
year in which the expense was incurred; provided, that Executive submits Executive’s 
reimbursement request reasonably promptly following the date the expense is incurred, 
the amount of expenses eligible for reimbursement, or in-kind benefits to be provided, 
during one taxable year shall not affect the amount eligible for reimbursement, or in-kind 
benefits to be provided, in any other taxable year; provided however, that the foregoing 
shall not be violated with regard to expenses reimbursed under any arrangement covered 
by Section 105(b) of the Code solely because such expenses are subject to a limit related 
to the period the arrangement is in effect.  Executive’s right to reimbursement, or in-kind 
benefits, under this Agreement will not be subject to liquidation or exchange for another 
benefit.     

(v) Installments.  Executive’s right to receive any installment payments under 
this Agreement, including without limitation any salary continuation payments that are 
payable on Company payroll dates, shall be treated as a right to receive a series of 
separate payments and, accordingly, each such installment payment shall at all times be 
considered a separate and distinct payment as permitted under Section 409A.  To the 
extent any deferred compensation is intended to comply with and be subject to Section 
409A (as opposed to any exception thereto), the Company may accelerate any such 
deferred compensation as long as such acceleration would not result in additional tax or 
interest pursuant to Section 409A and as long as such acceleration is permitted by Section 
409A.  The decision as to when to make any payment within any specified time period 
shall solely be that of the Company.   

(n) Indemnification.  Executive shall receive indemnification protection pursuant to 
the indemnification agreements attached hereto as Exhibits D and E. 

(o) No Mitigation; No Offset.  The Executive shall not be required to seek other 
employment or otherwise mitigate the amount of any payments to be made by the Company 
pursuant to this Agreement. The payments provided pursuant to this Agreement shall not be 
reduced by any compensation earned by the Executive as the result of employment by another 
employer after the Date of Termination or otherwise. The Company’s obligation to make the 
payments provided for in this Agreement and otherwise to perform its obligations hereunder 
shall not be affected by any set-off, counterclaim, recoupment, defense or other claim, right or 
action which the Company may have against the Executive or others.  
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(p) Joint and Several Liability.  The Company and the Parent shall be jointly and 
severally liable for all obligations of each hereunder. 

12. Section 280G 

(a) So long as the Company is described in Section 280G(b)(5)(A)(ii)(I) of the Code, 
if any payment or benefit (within the meaning of Section 280G(b)(2) of the Code), to the 
Executive or for the Executive’s benefit paid or payable or distributed or distributable pursuant 
to the terms of this Agreement or otherwise in connection with, or arising out of, the Executive’s 
employment with the Company or a change in ownership or effective control of the Company or 
of a substantial portion of its assets, would be subject to the excise tax imposed by Section 4999 
of the Code (the “Excise Tax”), then, to the extent, if any, Executive elects to waive the right to 
receive such payments or benefits unless shareholder approval is obtained in accordance with 
Section 280G(b)(5)(B) of the Code, the Company shall use its commercially reasonable best 
efforts to prepare and deliver to its stockholders the disclosure required by Section 
280G(b)(5)(B) of the Code with respect to the Payments and to obtain the approval of the 
Company’s stockholders in accordance with Section 280G(b)(5)(B) of the Code and the 
regulation codified at 26 C.F.R. §1.280G-1.   

(b) In the event that (i) the Executive is entitled to receive any payments or benefits, 
whether payable, distributed or distributable pursuant to the terms of this Agreement or 
otherwise, that constitute “excess parachute payments” within the meaning of Section 280G of 
the Code, and (ii) the net after tax amount of such payments, after the Executive has paid all 
taxes due thereon (including, without limitation, taxes due under Section 4999 of the Code) is 
less than the net after-tax amount of all such payments and benefits otherwise due to the 
Executive in the aggregate, if such aggregate payments and benefits were reduced to an amount 
equal to 2.99 times the Executive’s “base amount” (as defined in Section 280G(b)(3) of the 
Code), then the aggregate amount of such payments and benefits payable to Executive shall be 
reduced to an amount that will equal 2.99 times the Executive’s base amount.  To the extent such 
aggregate parachute payment amounts are required to be so reduced, the parachute payment 
amounts due to the Executive (but no non -parachute payment amounts) shall be reduced in the 
following order: (i) payments and benefits due under Section 4 of this Agreement shall be 
reduced (if necessary, to zero) with amounts that are payable last reduced first; (ii) payments and 
benefits due in respect of any equity fully valued (or only reduced by a present value factor) for 
purpose of the calculation to be made under Section 280G calculation of the Code for purposes 
of this Section 12 (the “280G Calculation”) in reverse order of when payable; and (iii) payments 
and benefits due in respect of any options or stock appreciation rights with regard to Common 
Stock or equity securities valued under the 280G Calculation based on time of vesting shall be 
reduced in an order that is most beneficial to the Executive.   

(c) The determinations to be made with respect to this Section 12 shall be made by a 
certified public accounting firm designated by the Company and reasonably acceptable to the 
Executive.  The Company shall be responsible for all charges of the Accountant. 

(d) In the event that the Internal Revenue Service or court ultimately makes a 
determination that the excess parachute payments or the base amount is an amount other than as 
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determined initially, an appropriate adjustment shall be made with regard to Section 12(a) or (b) 
above, as applicable to reflect the final determination and the resulting impact.   

(e) The provisions of Sections 12(b), (c) and (d) shall override provisions as to 
cutback below the 2.99 level in any equity plan or grant or any other arrangement. 

13. Employee Acknowledgement. 

Executive acknowledges that Executive has read and understands this Agreement, is fully 
aware of its legal effect, has not acted in reliance upon any representations or promises made by 
the Company other than those contained in writing herein, and has entered into this Agreement 
freely based on Executive’s own judgment. 

[Signature Page Follows] 
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[Signature Page to Jeffrey Nagel Employment Agreement] 
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IN WITNESS WHEREOF, the Parties have executed this Agreement on the date and 
year first above written.    

    COMPANY 

 

By:   ________________________ 
Name:   
Title:  
 

    PARENT 

 

By:   ________________________ 
Name:   
Title:  
 
   

EXECUTIVE 

 

By:   ________________________ 
Jeffrey Nagel  

 
 
 
 

  

 

 

 

 

 

 

 

 



EXHIBIT A 

Form of Stock Option Agreement 

 DC\1356489.10 21



EXHIBIT B  

Moving Expenses 

 

General.  Executive shall receive $130,000 to assist with the following items: 

• Home lease, utilities, cost of living expenses and school bus expenses in Florence, Italy 

• Immigration vendor fee 

• Household goods storage 

• Relocation airfare to New York 

The $130,000 payment shall be paid in a lump sum cash payment to Executive in December 
2010. 

 

Household Goods Shipment.  Executive shall receive reimbursement for up to $40,000 for the 
shipment of household goods from Florence, Italy to New York.  To the extent any portion of the 
$40,000 is taxable to Executive, the Company will provide Executive with a full gross-up for any 
ordinary income and employment taxes incurred by Executive with respect to such portion. 
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EXHIBIT C 

Form of Release 

 This Agreement and Release (“Agreement”) is made by and among Alphabet Holding 
Company, Inc., a Delaware corporation (“Parent”), Parent’s wholly-owned subsidiary, NBTY, 
Inc., a Delaware corporation (together with any successor thereto, the “Company”), and Jeffrey 
Nagel (the “Employee”) (collectively, referred to as the “Parties” or individually referred to as a 
“Party”).  Capitalized terms used but not defined in this Agreement shall have the meanings set 
forth in the Employment Agreement (as defined below). 

 WHEREAS, the Parties have previously entered into that certain Employment 
Agreement, dated as of _____________, 2010 (the “Employment Agreement”); and  

 WHEREAS, in connection with Employee’s termination of employment with the 
Company or a subsidiary or affiliate of the Company effective ________, 20__, the Parties wish 
to resolve any and all disputes, claims, complaints, grievances, charges, actions, petitions, and 
demands that Employee may have against the Company, Parent, and any of the Releasees as 
defined below, including, but not limited to, any and all claims arising out of or in any way 
related to Employee’s employment with or separation from the Company or its subsidiaries or 
affiliates. 

 NOW, THEREFORE, in consideration of the Severance Payments described in Section 4 
of the Employment Agreement, which, pursuant to the Employment Agreement, are conditioned 
on Employee’s execution and non-revocation of this Agreement, and in consideration of the 
mutual promises made herein, the Company and Employee hereby agree as follows: 

 1. Severance Payments; Salary and Benefits.  The Company agrees to provide 
Employee with the severance payments and benefits described in Section 4(b) of the 
Employment Agreement, payable at the times set forth in, and subject to the terms and 
conditions of, the Employment Agreement. In addition, to the extent not already paid, and 
subject to the terms and conditions of the Employment Agreement, the Company shall pay or 
provide to Employee all other payments or benefits described in Section 3(c) of the Employment 
Agreement, subject to and in accordance with the terms thereof. 

 2. Release of Claims.  Employee agrees that the foregoing consideration represents 
settlement in full of all outstanding obligations owed to Employee by the Company, Parent, any 
of their direct or indirect subsidiaries and affiliates (including, without limitation, TC Group, 
L.L.C. and its affiliated entities), and, in their capacities related to the foregoing, any of their 
current and former officers, directors, equity holders, managers, employees, agents, investors, 
attorneys, shareholders, administrators, affiliates, benefit plans, plan administrators, insurers, 
trustees, divisions, and subsidiaries and predecessor and successor corporations and assigns 
(collectively, the “Releasees”).  Employee, on his own behalf and on behalf of any of 
Employee’s affiliated companies or entities and any of their respective heirs, family members, 
executors, agents, and assigns, hereby and forever releases the Releasees from, and agrees not to 
sue concerning, or in any manner to institute, prosecute, or pursue, any claim, complaint, charge, 
duty, obligation, or cause of action relating to any matters of any kind, whether presently known 
or unknown, suspected or unsuspected, that Employee may possess against any of the Releasees 
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arising from any omissions, acts, facts, or damages that have occurred up until and including the 
Effective Date of this Agreement (as defined in Section 7 below), including, without limitation: 

  (a) any and all claims relating to or arising from Employee’s employment  or 
service relationship with the Company or any of its direct or indirect subsidiaries or affiliates and 
the termination of that relationship; 

  (b) any and all claims relating to, or arising from, Employee’s right to 
purchase, or actual purchase of any shares of stock or other equity interests of the Company or 
any of its affiliates, including, without limitation, any claims for fraud, misrepresentation, breach 
of fiduciary duty, breach of duty under applicable state corporate law, and securities fraud under 
any state or federal law; 

  (c) any and all claims for wrongful discharge of employment; termination in 
violation of public policy; discrimination; harassment; retaliation; breach of contract, both 
express and implied; breach of covenant of good faith and fair dealing, both express and implied; 
promissory estoppel; negligent or intentional infliction of emotional distress; fraud; negligent or 
intentional misrepresentation; negligent or intentional interference with contract or prospective 
economic advantage; unfair business practices; defamation; libel; slander; negligence; personal 
injury; assault; battery; invasion of privacy; false imprisonment; conversion; and disability 
benefits; 

  (d) any and all claims for violation of any federal, state, or municipal statute, 
including, but not limited to, Title VII of the Civil Rights Act of 1964; the Civil Rights Act of 
1991; the Rehabilitation Act of 1973; the Americans with Disabilities Act of 1990; the Equal Pay 
Act; the Fair Labor Standards Act; the Fair Credit Reporting Act; the Age Discrimination in 
Employment Act of 1967; the Older Workers Benefit Protection Act; the Employee Retirement 
Income Security Act of 1974; the Worker Adjustment and Retraining Notification Act; the 
Family and Medical Leave Act; the Sarbanes-Oxley Act of 2002; the New York City Human 
Rights Law; 

  (e) any and all claims for violation of the federal or any state constitution; 

  (f)  any and all claims arising out of any other laws and regulations relating to 
employment or employment discrimination; 

  (g) any claim for any loss, cost, damage, or expense arising out of any dispute 
over the non-withholding or other tax treatment of any of the proceeds received by Employee as 
a result of this Agreement; and 

  (h) any and all claims for attorneys’ fees and costs. 

Employee agrees that the release set forth in this section shall be and remain in effect in all 
respects as a complete general release as to the matters released.  This release does not release 
claims that cannot be released as a matter of law, including, but not limited to, Employee’s right 
to file a charge with or participate in a charge by the Equal Employment Opportunity 
Commission, or any other local, state, or federal administrative body or government agency that 
is authorized to enforce or administer laws related to employment, against the Company (with 
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the understanding that Employee’s release of claims herein bars Employee from recovering such 
monetary relief from the Company or any Releasee), claims for unemployment compensation or 
any state disability insurance benefits pursuant to the terms of applicable state law, claims to 
continued participation in certain of the Company’s group benefit plans pursuant to the terms and 
conditions of COBRA, claims to any benefit entitlements vested as the date of separation of 
Employee’s employment, rights with regard to any vested equity (including under any 
stockholders agreement governing such equity and any side letter relating thereto), and rights 
(including under Section 11(n) of the Employment Agreement) to indemnity, advancement of 
legal fees and coverage under the Company’s directors and officers insurance policies and rights 
under Section 12 of the Employment Agreement. 

 3. Acknowledgment of Waiver of Claims under ADEA.  Employee understands and 
acknowledges that he is waiving and releasing any rights he may have under the Age 
Discrimination in Employment Act of 1967 (“ADEA”), and that this waiver and release is 
knowing and voluntary.  Employee understands and agrees that this waiver and release does not 
apply to any rights or claims that may arise under the ADEA after the Effective Date of this 
Agreement.  Employee understands and acknowledges that the consideration given for this 
waiver and release is in addition to anything of value to which Employee was already entitled.  
Employee further understands and acknowledges that he has been advised by this writing that:  
(a) he should consult with an attorney prior to executing this Agreement; (b) he has at least 21 
days within which to consider this Agreement; (c) he has 7 days following his execution of this 
Agreement to revoke this Agreement; (d) this Agreement shall not be effective until after the 
revocation period has expired; and (e) nothing in this Agreement prevents or precludes 
Employee from challenging or seeking a determination in good faith of the validity of this 
waiver under the ADEA, nor does it impose any condition precedent, penalties, or costs for 
doing so, unless specifically authorized by federal law.  In the event Employee signs this 
Agreement and returns it to the Company in less than the 21-day period identified above, 
Employee hereby acknowledges that he has freely and voluntarily chosen to waive the time 
period allotted for considering this Agreement. 

 4. Severability.  In the event that any provision or any portion of any provision 
hereof or any surviving agreement made a part hereof becomes or is declared by a court of 
competent jurisdiction or arbitrator to be illegal, unenforceable, or void, this Agreement shall 
continue in full force and effect without said provision or portion of provision. 

 5. No Oral Modification.  This Agreement may only be amended in a writing signed 
by Employee, a duly authorized officer of the Company and a duly authorized officer of Parent. 

 6. Governing Law; Dispute Resolution.  This Agreement shall be subject to the 
provisions of Sections 11(a) and 11(i) of the Employment Agreement. 

 7. Effective Date.  If Employee has attained or is over the age of 40 as of the date of 
Employee’s termination of employment, then the Employee has seven days after he signs this 
Agreement to revoke it and this Agreement will become effective on the eighth day after 
Employee signed this Agreement, so long as it has been signed by the Parties and has not been 
revoked by the Employee before that date (the “Effective Date”).   
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 8. Voluntary Execution of Agreement.  Employee understands and agrees that he 
executed this Agreement voluntarily, without any duress or undue influence on the part or behalf 
of the Company, Parent or any third party, with the full intent of releasing all of his claims 
against the Company, Parent and any of the other Releasees.  Employee acknowledges that:  (a) 
he has read this Agreement; (b) he has not relied upon any representations or statements made by 
the Company or Parent that are not specifically set forth in this Agreement; (c) he has been 
represented in the preparation, negotiation, and execution of this Agreement by legal counsel of 
his own choice or has elected not to retain legal counsel; (d) he understands the terms and 
consequences of this Agreement and of the releases it contains; and (e) he is fully aware of the 
legal and binding effect of this Agreement.  

 IN WITNESS WHEREOF, the Parties have executed this Agreement on the respective 
dates set forth below.   

 

Dated:  ________________ 

 

COMPANY (or any successor thereto) 

By:  ______________________________ 

Name: ____________________________ 

Title: _____________________________   

 

Dated: ________________   

 

PARENT (or any successor thereto) 

By:  ______________________________ 

Name: ____________________________ 

Title: _____________________________   

 

Dated: ________________   

 

EXECUTIVE 

By:   ____________________________ 

Name:  Jeffrey Nagel 
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EXHIBIT D 

Form of Company Indemnification Agreement 
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EXHIBIT E 

Form of Parent Indemnification Agreement 
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EXHIBIT 10.19 

 
DIRECTOR INDEMNIFICATION AGREEMENT 

This Director Indemnification Agreement (“Agreement”) is made as of November 30, 2010 by 
and between NBTY, Inc., a Delaware corporation (the “Company”), and ____________ (“Indemnitee”). 

RECITALS: 

WHEREAS, directors, officers, and other persons in service to corporations or business 
enterprises are being increasingly subjected to expensive and time-consuming litigation relating to, 
among other things, matters that traditionally would have been brought only against the Company or 
business enterprise itself; 

WHEREAS, highly competent persons have become more reluctant to serve as directors or in 
other capacities unless they are provided with adequate protection through insurance and adequate 
indemnification against inordinate risks of claims and actions against them arising out of their service to 
and activities on behalf of the corporation; 

WHEREAS, the Board of Directors of the Company (the “Board”) has determined that the 
increased difficulty in attracting and retaining such persons is detrimental to the best interests of the 
Company and its stockholders and that the Company should act to assure such persons that there will be 
increased certainty of such protection in the future; 

WHEREAS, (i) the Amended and Restated Certificate of Incorporation of the Company (as may 
be amended from time to time, the “Certificate of Incorporation”) and the Second Amended and Restated 
Bylaws of the Company (as may be amended from time to time, the “Bylaws”) require indemnification of 
the officers and directors of the Company, (ii) Indemnitee may also be entitled to indemnification 
pursuant to the General Corporation Law of the State of Delaware (“DGCL”) and (iii) the Certificate of 
Incorporation, the Bylaws and the DGCL expressly provide that the indemnification provisions set forth 
therein are not exclusive and thereby contemplate that contracts may be entered into between the 
Company and members of the Board, officers and other persons with respect to indemnification; 

WHEREAS, this Agreement is a supplement to and in furtherance of the Certificate of 
Incorporation and Bylaws and any resolutions adopted pursuant thereto, and shall not be deemed a 
substitute therefore, nor to diminish or abrogate any rights of Indemnitee thereunder, and 

WHEREAS, (i) Indemnitee does not regard the protection available under the Certificate of 
Incorporation, Bylaws and insurance as adequate in the present circumstances, (ii) Indemnitee may not be 
willing to serve or continue to serve as a director without adequate protection, (iii) the Company desires 
Indemnitee to serve in such capacity, and (iv) Indemnitee is willing to serve, continue to serve and to take 
on additional service for or on behalf of the Company on the condition that he be so indemnified. 

AGREEMENT: 

NOW, THEREFORE, in consideration of the premises and the covenants contained herein, the 
Company and Indemnitee do hereby covenant and agree as follows: 

Section 1. Definitions.   (a) As used in this Agreement: 
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“Affiliate” of any specified Person shall mean any other Person controlling, controlled by or 
under common control with such specified Person. 

“Corporate Status” describes the Indemnitee’s past, present or future status as a director, officer, 
fiduciary, trustee, employee or agent of (i) the Company or (ii) any other corporation, limited 
liability company, partnership or joint venture, trust, employee benefit plan or other enterprise at 
which such person is or was serving at the request of the Company. 

“Enterprise” shall mean the Company and any other corporation, limited liability company, 
partnership, joint venture, trust, employee benefit plan or other enterprise of which Indemnitee is 
or was serving at the request of the Company as a director, officer, employee, agent, fiduciary or 
trustee. 

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended. 

“Expenses” shall mean all reasonable direct and indirect costs, expenses, fees and charges 
(including without limitation attorneys’ fees, retainers, court costs, transcript costs, fees and costs 
of experts, witness fees, travel expenses, duplicating costs, printing and binding costs, telephone 
charges, postage, delivery service fees, and all other disbursements or expenses) of the types 
customarily incurred in connection with prosecuting, defending, preparing to prosecute or defend, 
investigating, being or preparing to be a witness in, or otherwise participating in, a Proceeding.  
Expenses also shall include, without limitation, (i) expenses incurred in connection with any 
appeal resulting from, incurred by Indemnitee in connection with, arising out of respect of or 
relating to, any Proceeding, including without limitation, the premium, security for, and other 
costs relating to any cost bond, supersedes bond, or other appeal bond or its equivalent, (ii) for 
purposes of Section 11(d) only, expenses incurred by Indemnitee in connection with the 
interpretation, enforcement or defense of Indemnitee’s rights under this Agreement, by litigation 
or otherwise, (iii) any federal, state, local or foreign taxes imposed on Indemnitee as a result of 
the actual or deemed receipt of any payments under this Agreement, and (iv) any interest, 
assessments or other charges in respect of the foregoing. 

“Indemnity Obligations” shall mean all obligations of the Company to Indemnitee under this 
Agreement, including the Company’s obligations to provide indemnification to Indemnitee and 
advance Expenses to Indemnitee under this Agreement. 

“Independent Counsel” shall mean a law firm, or a member of a law firm, that is experienced in 
matters of corporation law and neither presently is, nor in the past five years has been, retained to 
represent:  (i) the Company or Indemnitee in any matter material to either such party (other than 
with respect to matters concerning the Indemnitee under this Agreement, or of other indemnitees 
under similar indemnification agreements), or (ii) any other party to the Proceeding giving rise to 
a claim for indemnification hereunder; provided, however, that the term “Independent Counsel” 
shall not include any person who, under the applicable standards of professional conduct then 
prevailing, would have a conflict of interest in representing either the Company or Indemnitee in 
an action to determine Indemnitee’s rights under this Agreement. 

“Liabilities” means (i) all claims, liabilities, damages, losses, judgments (including pre- and post-
judgment interest), orders, fines, penalties and other amounts payable in connection with, arising 
out of, or in respect of or relating to any Proceeding, including, without limitation, amounts paid 
in settlement in any Proceeding and all costs and expenses in complying with any judgment, order 
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or decree issued or entered in connection with any Proceeding or any settlement agreement, 
stipulation or consent decree entered into or issued in settlement of any Proceeding. 

“Person” shall mean any individual, corporation, partnership, limited partnership, limited liability 
company, trust, governmental agency or body or any other legal entity. 

“Proceeding” shall mean any actual, threatened, pending or completed action, claim, suit, 
arbitration, alternate dispute resolution mechanism, formal or informal hearing, inquiry or 
investigation, litigation, inquiry, administrative hearing or any other actual, threatened, pending 
or completed judicial, administrative or arbitration proceeding (including, without limitation, any 
such proceeding under the Securities Act of 1933, as amended, or the Exchange Act or any other 
federal law, state law, statute or regulation), whether brought by or in the name or right of the 
Company or otherwise, and whether of a civil, criminal, administrative or investigative nature, in 
each case, in which Indemnitee was, is or will be, or is threatened to be, involved as a party, 
witness or otherwise by reason of Indemnitee’s Corporate Status or by reason of any actual or 
alleged action taken by Indemnitee or of any inaction on Indemnitee’s part while acting by reason 
of Indemnitee’s Corporate Status, in each case whether or not serving in such capacity at the time 
any liability or expense is incurred for which indemnification, reimbursement, or advancement of 
expenses can be provided under this Agreement.   

“Sponsor Entities” means (i) Carlyle Partners V, L.P., a Delaware limited partnership, (ii) Carlyle 
Partners V-A, L.P., a Delaware limited partnership, (iii) CP V Coinvestment A, L.P., a Delaware 
limited partnership, (iv) CP V Coinvestment B, L.P., a Delaware limited partnership, (v) CEP III 
Participations, SARL SICAR, a Luxembourg SARL, and (vi) any other investment fund or 
related management company or general partner that is an Affiliate of the entities described in 
clauses (i)-(v) hereof, provided, however, that neither the Company nor any of its subsidiaries 
shall be considered Sponsor Entities hereunder. 

  (b) For the purpose hereof, references to “fines” shall include any excise tax assessed 
with respect to any employee benefit plan; references to “serving at the request of the Company” shall 
include any service as a director, officer, fiduciary, trustee, employee or agent of the Company which 
imposes duties on, or involves services by, such director, officer, fiduciary, trustee, employee or agent 
with respect to an employee benefit plan, its participants or beneficiaries; and a Person who acted in good 
faith and in a manner he reasonably believed to be in the best interests of the participants and 
beneficiaries of an employee benefit plan shall be deemed to have acted in manner “not opposed to the 
best interests of the Company” as referred to in this Agreement. 

Section 2. Indemnity in Third-Party Proceedings.  The Company shall indemnify and hold 
harmless Indemnitee, to the fullest extent permitted by applicable law, from and against all Liabilities and 
Expenses suffered or incurred by Indemnitee or on Indemnitee’s behalf in connection with any 
Proceeding (other than any Proceeding brought by or in the name or right of the Company to procure a 
judgment in its favor), or any claim, issue or matter therein, if Indemnitee acted in good faith and in a 
manner he reasonably believed to be in, or not opposed to, the best interests of the Company and, in the 
case of a criminal proceeding, had no reasonable cause to believe that Indemnitee’s conduct was 
unlawful.   

Section 3. Indemnity in Proceedings by or in the Right of the Company.   The Company 
shall indemnify and hold harmless Indemnitee, to the fullest extent permitted by applicable law, from and 
against all Liabilities and Expenses suffered or incurred by Indemnitee or on Indemnitee’s behalf in 
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connection with any Proceeding brought by or in the name or right of the Company to procure a judgment 
in its favor, or any claim, issue or matter therein, if Indemnitee acted in good faith and in a manner he 
reasonably believed to be in or not opposed to the best interests of the Company.  No indemnification for 
Liabilities and Expenses shall be made under this Section 3 in respect of any claim, issue or matter as to 
which Indemnitee shall have been finally adjudged by a court to be liable to the Company, unless and 
only to the extent that the Delaware Court of Chancery or any court in which the Proceeding was brought 
shall determine upon application that, despite the adjudication of liability but in view of all the 
circumstances of the case, Indemnitee is fairly and reasonably entitled to indemnification. 

Section 4. Indemnification for Expenses of a Party Who is Wholly or Partly Successful.  
Notwithstanding any other provisions of this Agreement, and without limiting the rights of Indemnitee 
under any other provision hereof, to the fullest extent permitted by applicable law, to the extent that (i) 
Indemnitee is a party to (or a participant in) any Proceeding, (ii) the Company is not permitted by 
applicable law to indemnify Indemnitee with respect to any claim brought in such proceeding if such 
claim is asserted successfully against Indemnitee and (iii) Indemnitee is not wholly successful in such 
Proceeding but is successful, on the merits or otherwise (including settlement thereof), as to one or more 
but less than all claims, issues or matters in such Proceeding, then the Company shall indemnify 
Indemnitee against all Liabilities and Expenses actually and reasonably incurred by Indemnitee or on 
Indemnitee’s behalf in connection with each successfully resolved claim, issue or matter.  For purposes of 
this Section and without limitation, the termination of any claim, issue or matter in such a Proceeding by 
settlement, entry of a plea of nolo contendere or by dismissal, with or without prejudice, shall be deemed 
to be a successful result as to such claim, issue or matter. 

Section 5. Indemnification For Expenses as a Witness.  Notwithstanding any other 
provision of this Agreement, to the fullest extent permitted by applicable law and to the extent that 
Indemnitee is, by reason of Indemnitee’s Corporate Status, a witness in any Proceeding to which 
Indemnitee is not a party, he shall be indemnified against all Liabilities and Expenses suffered or incurred 
by him or on his behalf in connection therewith. 

Section 6. Additional Indemnification.  Notwithstanding any limitation in Sections 2, 3, or 
4, the Company shall indemnify Indemnitee to the fullest extent permitted by applicable law if Indemnitee 
is a party to or threatened to be made a party to any Proceeding (including a Proceeding by or in the name 
or right of the Company to procure a judgment in its favor) against all Liabilities and Expenses suffered 
or incurred by Indemnitee in connection with such Proceeding:  

(a) to the fullest extent permitted by the provision of the DGCL that authorizes or 
contemplates additional indemnification by agreement, or the corresponding provision of any amendment 
to or replacement of the DGCL, and 

(b) to the fullest extent authorized or permitted by any amendments to or 
replacements of the DGCL adopted after the date of this Agreement that increase the extent to which a 
corporation may indemnify its officers and directors. 

Section 7. Advancement of Expenses.  In accordance with the pre-existing requirement of 
Article Tenth of the Certificate of Incorporation, and notwithstanding any provision of this Agreement to 
the contrary, the Company shall advance, to the extent not prohibited by law, the Expenses incurred by 
Indemnitee in connection with any Proceeding, and such advancement shall be made no later than ten 
(10) days after the receipt by the Company of a statement or statements requesting such advances from 
time to time, whether prior to or after final disposition of any Proceeding.  Advances shall be unsecured 
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and interest free.  Advances shall be made without regard to Indemnitee’s ability to repay the Expenses 
and without regard to Indemnitee’s ultimate entitlement to indemnification under the other provisions of 
this Agreement.  Advances shall include any and all Expenses incurred pursuing an action to enforce this 
right of advancement, including Expenses incurred preparing and forwarding statements to the Company 
to support the advances claimed.  The Indemnitee shall qualify for advances upon the execution and 
delivery to the Company of this Agreement, which shall constitute an undertaking providing that the 
Indemnitee undertakes to repay such advances if and to the extent that it is ultimately determined in a 
decision by a court of competent jurisdiction from which no appeal can be taken that Indemnitee is not 
entitled to be indemnified by the Company.   

Section 8. Procedure for Notification and Defense of Claim. 

(a) Indemnitee shall notify the Company in writing of any Proceeding with respect to 
which Indemnitee intends to seek indemnification or advancement of Expenses hereunder as soon as 
reasonably practicable following the receipt by Indemnitee of written notice thereof.  The written 
notification to the Company shall include a description of the nature of the Proceeding and the facts 
underlying the Proceeding.  To obtain indemnification and/or advancement of Expenses under this 
Agreement, Indemnitee shall submit to the Company a written request therefor, including therein or 
therewith such documentation and information as is reasonably available to Indemnitee and is reasonably 
necessary to determine whether and to what extent Indemnitee is entitled to indemnification following the 
final disposition of such action, suit or proceeding.  Any delay or failure by Indemnitee to notify the 
Company hereunder will not relieve the Company from any liability which it may have to Indemnitee 
hereunder or otherwise than under this Agreement, and any delay or failure in so notifying the Company 
shall not constitute a waiver by Indemnitee of any rights under this Agreement.  The Secretary of the 
Company shall, promptly upon receipt of such a request for indemnification or advancement of Expenses, 
advise the Board in writing that Indemnitee has made such a request. 

(b) In the event Indemnitee is entitled to indemnification and/or advancement of 
Expenses with respect to any Proceeding, Indemnitee may, at Indemnitee’s option, (i) retain counsel 
selected by Indemnitee and approved by the Company (which approval shall not be unreasonably 
withheld, conditioned or delayed) to represent Indemnitee with respect to such Proceeding, at the sole 
expense of the Company, or (ii) have the Company assume the defense of Indemnitee in such Proceeding, 
in which case the Company shall assume the defense of such Proceeding with counsel selected by the 
Company and approved by Indemnitee (which approval shall not be unreasonably withheld, conditioned 
or delayed) within ten (10) days of the Company’s receipt of written notice of Indemnitee’s election to 
cause the Company to do so.  If the Company is required to assume the defense of any such Proceeding, it 
shall engage legal counsel for such defense, and the Company shall be solely responsible for all fees and 
expenses of such legal counsel and otherwise of such defense.  Such legal counsel may represent both 
Indemnitee and the Company (and/or any other party or parties entitled to be indemnified by the 
Company with respect to such matter) unless, in the reasonable opinion of legal counsel to Indemnitee, 
there is an actual or potential conflict of interest between Indemnitee and the Company (or any other such 
party or parties) or there are legal defenses available to Indemnitee that are not available to the Company 
(or any such other party or parties).  Notwithstanding either party’s assumption of responsibility for 
defense of a Proceeding, each party shall have the right to engage separate counsel at its own expense.  
The party having responsibility for defense of a Proceeding shall provide the other party and its counsel 
with all copies of pleadings and material correspondence relating to the Proceeding.  Indemnitee and the 
Company shall reasonably cooperate in the defense of any Proceeding with respect to which 
indemnification is sought hereunder, regardless of whether the Company or Indemnitee assumes the 
defense thereof.  Indemnitee may not settle or compromise any Proceeding without the prior written 
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consent of the Company, which consent shall not be unreasonably withheld, conditioned or delayed.  The 
Company may not, without the prior written consent of Indemnitee, which consent shall not be 
unreasonably withheld, conditioned or delayed, effect any settlement of any Proceeding against 
Indemnitee or which potentially or actually imposes any cost, liability, exposure or burden on Indemnitee. 

Section 9. Procedure Upon Application for Indemnification.   

(a) Upon written request by Indemnitee for indemnification pursuant to Section 8(a), 
the Company shall advance all reasonable fees and expenses necessary to defend against a Claim pursuant 
to the undertaking set forth in Section 7 hereof.  If any determination by the Company is required by 
applicable law with respect to Indemnitee’s ultimate entitlement to indemnification, such determination 
shall be made (i) if Indemnitee shall request such determination be made by Independent Counsel, by 
Independent Counsel, and (ii) in all other circumstances, in any manner permitted by the DGCL, subject 
to Section 9(c).  Any decision that a determination is required by law, and any such determination, shall 
be made within forty-five (45) days after receipt of Indemnitee’s written request for indemnification 
pursuant to this Agreement.  Indemnitee shall cooperate with the person, persons or entity making such 
determination with respect to Indemnitee’s entitlement to indemnification, including providing to such 
person, persons or entity upon reasonable advance request any documentation or information which is not 
privileged or otherwise protected from disclosure and which is reasonably available to Indemnitee and 
reasonably necessary to such determination.  Any costs or Expenses (including attorneys’ fees and 
disbursements) incurred by Indemnitee in so cooperating with the person, persons or entity making such 
determination shall be borne by the Company (irrespective of the determination as to Indemnitee’s 
entitlement to indemnification) and the Company hereby indemnifies and agrees to hold Indemnitee 
harmless therefrom.  The Company will not deny any written request for indemnification hereunder by 
Indemnitee unless an adverse determination as to Indemnitee’s entitlement to such indemnification 
described in this Section 9(a) has been made.  The Company agrees to pay the reasonable fees and 
expenses of the Independent Counsel referred to above and to fully indemnify such counsel against any 
and all Expenses, claims, liabilities and damages arising out of or relating to this Agreement or its 
engagement pursuant hereto.  The Company shall be bound by and shall have no right to challenge a 
favorable determination of Indemnitee’s entitlements. 

(b) In the event any determination of entitlement to indemnification is to be made by 
Independent Counsel pursuant to Section 9(a) hereof, (i) the Independent Counsel shall be selected by the 
Company within ten (10) days of the Submission Date (the cost of each such counsel to be paid by the 
Company), (ii) the Company shall give written notice to Indemnitee advising it of the identity of the 
Independent Counsel so selected and (iii) Indemnitee may, within ten (10) days after such written notice 
of selection shall have been given, deliver to the Company Indemnitee’s written objection to such 
selection; provided, however, that such objection may be asserted only on the ground that the Independent 
Counsel so selected does not meet the requirements of “Independent Counsel” as defined in Section 1 of 
this Agreement, and the objection shall set forth with particularity the factual basis of such assertion.  
Absent a timely objection, the person so selected shall act as Independent Counsel.  If a written objection 
is so made by Indemnitee, the Independent Counsel so selected may not serve as Independent Counsel 
unless and until such objection is withdrawn or a court of competent jurisdiction has determined that such 
objection is without merit.  If no Independent Counsel shall have been selected and not objected to before 
the later of (i) thirty (30) days after the later of submission by Indemnitee of a written request for 
indemnification pursuant to Section  9(a) hereof (the “Submission Date”) and (ii) ten (10) days after the 
final disposition of the Proceeding, each of the Company and Indemnitee shall select a law firm or 
member of a law firm meeting the qualifications to serve as Independent Counsel, and such law firms or 
members of law firms shall select the Independent Counsel.  Upon the due commencement of any judicial 
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proceeding or arbitration pursuant to Section 11(a) of this Agreement, Independent Counsel shall be 
discharged and relieved of any further responsibility in such capacity (subject to the applicable standards 
of professional conduct then prevailing). 

(c) Notwithstanding anything in this Agreement to the contrary, no determination as 
to entitlement to indemnification under this Agreement shall be required to be made prior to the final 
disposition of the Proceeding; provided that, in absence of any such determination with respect to such 
Proceeding, the Company shall pay Liabilities and advance Expenses with respect to such Proceeding the 
Company had determined the Indemnitee to be entitled to indemnification and advancement of Expenses 
with respect to such Proceeding. 

Section 10. Presumptions and Effect of Certain Proceedings. 

(a) In making a determination with respect to entitlement to indemnification 
hereunder, the person or persons or entity making such determination shall, to the fullest extent not 
prohibited by law, presume that Indemnitee is entitled to indemnification under this Agreement if 
Indemnitee has submitted a request for indemnification in accordance with Section 8(a) of this 
Agreement, and the Company shall, to the fullest extent not prohibited by law, have the burden of proof 
to overcome that presumption in connection with the making by any person, persons or entity of any 
determination contrary to that presumption.  Neither the failure of the Company (including by its directors 
or independent legal counsel) to have made a determination prior to the commencement of any action 
pursuant to this Agreement that indemnification is proper in the circumstances because Indemnitee has 
met the applicable standard of conduct, nor an actual determination by the Company (including by its 
directors or independent legal counsel) that Indemnitee has not met such applicable standard of conduct, 
shall be a defense to the action or create a presumption that Indemnitee has not met the applicable 
standard of conduct. 

(b) If the person, persons or entity empowered or selected under Section 9 of this 
Agreement to determine whether Indemnitee is entitled to indemnification shall not have made a 
determination within thirty (30) days after receipt by the Company of the request therefore, the requisite 
determination of entitlement to indemnification shall, to the fullest extent not prohibited by law, be 
deemed to have been made and Indemnitee shall be entitled to such indemnification, absent a prohibition 
of such indemnification under applicable law; provided, however, that such 30-day period may be 
extended for a reasonable time, not to exceed an additional fifteen (15) days, if (i) the determination is to 
be made by Independent Counsel and Indemnitee objects to the Company’s selection of Independent 
Counsel and (ii) the Independent Counsel ultimately selected requires such additional time for the 
obtaining or evaluating of documentation and/or information relating thereto. 

(c) The termination of any Proceeding or of any claim, issue or matter therein, by 
judgment, order, settlement or conviction, or upon a plea of nolo contendere or its equivalent, shall not 
(except as otherwise expressly provided in this Agreement) adversely affect the right of Indemnitee to 
indemnification or create a presumption that Indemnitee did not act in good faith and in a manner which 
he reasonably believed to be in or not opposed to the best interests of the Company or, with respect to any 
criminal Proceeding, that Indemnitee had reasonable cause to believe that Indemnitee’s conduct was 
unlawful. 

(d) Effect of Settlement.  To the greatest extent permitted by law, settlement of any 
Proceeding without any finding of responsibility, wrongdoing or guilt on the part of the Indemnitee with 
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respect to claims asserted in such Proceeding shall constitute a conclusive determination that Indemnitee 
is entitled to indemnification hereunder with respect to such Proceeding. 

(e) Reliance as Safe Harbor.  For purposes of any determination of good faith, 
Indemnitee shall be deemed to have acted in good faith if Indemnitee’s action is based on the records or 
books of account of the Enterprise, including financial statements, or on information supplied to 
Indemnitee by the officers, employees, boards (or committees thereof) of the Enterprise in the course of 
their duties, or on the advice of legal counsel or other advisors (including financial advisors and 
accountants) for the Enterprise or on information or records given or reports made to the Enterprise by an 
independent certified public accountant or by an appraiser or other expert or adviser selected with 
reasonable care by the Enterprise.  The provisions of this Section 10(e) shall not be deemed to be 
exclusive or to limit in any way the other circumstances in which the Indemnitee may be deemed to have 
met the applicable standard of conduct set forth in this Agreement. 

(f) Actions of Others.  The knowledge and/or actions, or failure to act, of any 
director, officer, agent or employee of the Enterprise shall not be imputed to Indemnitee for purposes of 
determining the right to indemnification under this Agreement. 

Section 11. Remedies of Indemnitee.   

(a) In the event that (i) a determination is made pursuant to Section 9 of this 
Agreement that Indemnitee is not entitled to indemnification under this Agreement, (ii) advancement of 
Expenses is not timely made pursuant to Section 7 of this Agreement, (iii) no determination of entitlement 
to indemnification shall have been made pursuant to Section 9(a) of this Agreement within forty-five (45) 
days after receipt by the Company of the request for indemnification, (iv) payment of indemnification is 
not made pursuant to Section 4 or 5 or the second to last sentence of Section 9(a) of this Agreement 
within ten (10) days after receipt by the Company of a written request therefore, (v) payment of 
indemnification pursuant to Section 2, 3 or 6 of this Agreement is not made within ten (10) days after a 
determination has been made that Indemnitee is entitled to indemnification, or (vi) in the event that the 
Company or any other person takes or threatens to take any action to declare this Agreement void or 
unenforceable, or institutes any litigation or other action or Proceeding designed to deny, or to recover 
from, the Indemnitee the benefits provided or intended to be provided to the Indemnitee hereunder, 
Indemnitee shall be entitled to an adjudication by a court of competent jurisdiction of Indemnitee’s 
entitlement to such indemnification and/or advancement of Expenses.  Alternatively, Indemnitee, at 
Indemnitee’s option, may seek an award in arbitration to be conducted by a single arbitrator pursuant to 
the Commercial Arbitration Rules of the American Arbitration Association.  The Company shall not 
oppose Indemnitee’s right to seek any such adjudication or award in arbitration. 

(b) In the event that a determination shall have been made pursuant to Section 9(a) of 
this Agreement that Indemnitee is not entitled to indemnification, any judicial proceeding or arbitration 
commenced pursuant to this Section 11 shall be conducted in all respects as a de novo trial, or arbitration, 
on the merits and Indemnitee shall not be prejudiced by reason of that adverse determination.  In any 
judicial proceeding or arbitration commenced pursuant to this Section 11 the Company shall have the 
burden of proving Indemnitee is not entitled to indemnification or advancement of Expenses, as the case 
may be. 

(c) If a determination shall have been made pursuant to Section 9(a) of this 
Agreement that Indemnitee is entitled to indemnification, the Company shall be bound by such 
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determination in any judicial proceeding or arbitration commenced pursuant to this Section 11, absent a 
prohibition of such indemnification under applicable law. 

(d) The Company shall, to the fullest extent not prohibited by law, be precluded from 
asserting in any judicial proceeding or arbitration commenced pursuant to this Section 11 that the 
procedures and presumptions of this Agreement are not valid, binding and enforceable and shall stipulate 
in any such court or before any such arbitrator that the Company is bound by all the provisions of this 
Agreement.  It is the intent of the Company that the Indemnitee not be required to incur legal fees or other 
Expenses associated with the interpretation, enforcement or defense of Indemnitee’s rights under this 
Agreement by litigation or otherwise because the cost and expense thereof would substantially detract 
from the benefits intended to be extended to the Indemnitee hereunder.  The Company shall indemnify 
Indemnitee against any and all Expenses and, if requested by Indemnitee, shall (within ten (10) days after 
receipt by the Company of a written request therefore) advance, to the extent not prohibited by law, such 
Expenses to Indemnitee, which are incurred by Indemnitee in connection with any action brought by 
Indemnitee for indemnification or advance of Expenses from the Company under this Agreement, any 
other agreement, the Certificate of Incorporation or Bylaws of the Company as now or hereafter in effect, 
or under any directors’ and officers’ liability insurance policies maintained by the Company, regardless of 
whether Indemnitee ultimately is determined to be entitled to such indemnification, advancement of 
Expenses or insurance recovery, as the case may be. 

Section 12. Non-exclusivity; Survival of Rights; Insurance; Subrogation.   

(a) The rights of indemnification and to receive advancement of Expenses as 
provided by this Agreement shall not be deemed exclusive of any other rights to which Indemnitee may at 
any time be entitled under applicable law, the Certificate of Incorporation, the Bylaws, any agreement, a 
vote of stockholders or a resolution of directors, or otherwise.  No amendment, alteration or repeal of this 
Agreement or of any provision hereof shall limit or restrict any right of Indemnitee under this Agreement 
in respect of any action taken or omitted by such Indemnitee in Indemnitee’s Corporate Status prior to 
such amendment, alteration or repeal.  To the extent that a change in Delaware law, whether by statute or 
judicial decision, permits greater indemnification or advancement of Expenses than would be afforded 
currently under the Certificate of Incorporation, the Bylaws and/or this Agreement, it is the intent of the 
parties hereto that Indemnitee shall enjoy by this Agreement the greater benefits so afforded by such 
change.  No right or remedy herein conferred is intended to be exclusive of any other right or remedy, and 
every other right and remedy shall be cumulative and in addition to every other right and remedy given 
hereunder or now or hereafter existing at law or in equity or otherwise.  The assertion or employment of 
any right or remedy hereunder, or otherwise, shall not prevent the concurrent assertion or employment of 
any other right or remedy. 

(b) The Company hereby acknowledges that Indemnitee may have certain rights to 
indemnification, advancement of Expenses and/or insurance provided by one or more Persons with whom 
or which Indemnitee may be associated (including, without limitation, any Sponsor Entity).  The 
Company hereby acknowledges and agrees that (i) the Company shall be the indemnitor of first resort 
with respect to any Proceeding, Expense, Liability or matter that is the subject of the Indemnity 
Obligations, (ii) the Company shall be primarily liable for all Indemnification Obligations and any 
indemnification afforded to Indemnitee in respect of any Proceeding, Expense, Liability or matter that is 
the subject of Indemnity Obligations, whether created by law, organizational or constituent documents, 
contract (including this Agreement) or otherwise, (iii) any obligation of any other Persons with whom or 
which Indemnitee may be associated (including, without limitation, any Sponsor Entity) to indemnify 
Indemnitee and/or advance Expenses to Indemnitee in respect of any proceeding shall be secondary to the 
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obligations of the Company hereunder, (iv) the Company shall be required to indemnify Indemnitee and 
advance Expenses to Indemnitee hereunder to the fullest extent provided herein without regard to any 
rights Indemnitee may have against any other Person with whom or which Indemnitee may be associated 
(including, any Sponsor Entity) or insurer of any such Person and (v) the Company irrevocably waives, 
relinquishes and releases (1) any other Person with whom or which Indemnitee may be associated 
(including, without limitation, any Sponsor Entity) from any claim of contribution, subrogation, 
reimbursement, exoneration or indemnification, or any other recovery of any kind in respect of amounts 
paid by the Company hereunder; and (2) any right to participate in any claim or remedy of Indemnitee 
against any Sponsor Entity (or former Sponsor Entity), whether or not such claim, remedy or right arises 
in equity or under contract, statute or common law, including, without limitation, the right to take or 
receive from any Sponsor Entity (or former Sponsor Entity), directly or indirectly, in cash or other 
property or by set-off or in any other manner, payment or security on account of such claim, remedy or 
right.  In the event any other Person with whom or which Indemnitee may be associated (including, 
without limitation, any Sponsor Entity) or their insurers advances or extinguishes any liability or loss 
which is the subject of any Indemnity Obligation owed by the Company or payable under any insurance 
policy provided under this Agreement, the payor shall have a right of subrogation against the Company or 
its insurer or insurers for all amounts so paid which would otherwise be payable by the Company or its 
insurer or insurers under this Agreement.  In no event will payment of an Indemnity Obligation of the 
Company under this Agreement by any other Person with whom or which Indemnitee may be associated 
(including, without limitation, any Sponsor Entity) or their insurers affect the obligations of the Company 
hereunder or shift primary liability for any Indemnity Obligation to any other Person with whom or which 
Indemnitee may be associated (including, without limitation, any Sponsor Entity).  Any indemnification 
and/or insurance or advancement of Expenses provided by any other Person with whom or which 
Indemnitee may be associated (including, without limitation, any Sponsor Entity) with respect to any 
liability arising as a result of Indemnitee’s Corporate Status or capacity as an officer or director of any 
Person is specifically in excess over any Indemnity Obligation of the Company or any valid and 
collectible insurance (including but not limited to any malpractice insurance or professional errors and 
omissions insurance) provided by the Company under this Agreement, and any obligation to provide 
indemnification and/or insurance or advance Expenses of any other Person with whom or which 
Indemnitee may be associated (including, without limitation, any Sponsor Entity) shall be reduced by any 
amount that Indemnitee collects from the Company as an indemnification payment or advancement of 
Expenses pursuant to this Agreement. 

(c) To the extent that the Company maintains an insurance policy or policies 
providing liability insurance for directors, officers, employees, or agents of the Company or of any other 
corporation, partnership, joint venture, trust, employee benefit plan or other enterprise which such person 
serves at the request of the Company, Indemnitee shall be covered by such policy or policies in 
accordance with its or their terms to the maximum extent of the coverage available for any such director, 
officer, employee or agent under such policy or policies.  If, at the time of the receipt of a notice of a 
claim pursuant to the terms hereof, the Company has director and officer liability insurance in effect, the 
Company shall give prompt notice of the commencement of such proceeding to the insurers in accordance 
with the procedures set forth in the respective policies.  The Company shall thereafter take all necessary 
or desirable action to cause such insurers to pay, on behalf of the Indemnitee, all amounts payable as a 
result of such proceeding in accordance with the terms of such policies. 

(d) In the event of any payment under this Agreement, the Company shall not be 
subrogated to and hereby waives any rights to be subrogated to any rights of recovery of Indemnitee, 
including rights of indemnification provided to Indemnitee from any other person or entity with whom 
Indemnitee may be associated (including, without limitation, any Sponsor Entity) as well as any rights to 
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contribution that might otherwise exist; provided, however, that the Company shall be subrogated to the 
extent of any such payment of all rights of recovery of Indemnitee under insurance policies of the 
Company or any of its subsidiaries. 

(e) The indemnification and contribution provided for in this Agreement will remain 
in full force and effect regardless of any investigation made by or on behalf of Indemnitee. 

Section 13. Duration of Agreement; Not Employment Contract.  This Agreement shall 
continue until and terminate upon the latest of: (i) ten (10) years after the date that Indemnitee shall have 
ceased to serve as a director of the Company or any other Enterprise and (ii) one (1) year after the final 
termination of any Proceeding then pending in respect of which Indemnitee is granted rights of indemnifi-
cation or advancement of Expenses hereunder and of any proceeding commenced by Indemnitee pursuant 
to Section 11 of this Agreement relating thereto.  This Agreement shall be binding upon the Company and 
its successors and assigns and shall inure to the benefit of Indemnitee and Indemnitee’s heirs, executors 
and administrators.  This Agreement shall not be deemed an employment contract between the Company 
(or any of its subsidiaries or the Enterprise) and Indemnitee.  Indemnitee specifically acknowledges that 
Indemnitee's employment with the Company (or any of its subsidiaries or any Enterprise), if any, is at 
will, and the Indemnitee may be discharged at any time for any reason, with or without cause, except as 
may be otherwise provided in any written employment contract between Indemnitee and the Company (or 
any of its subsidiaries or any Enterprise), other applicable formal severance policies duly adopted by the 
Board, or, with respect to service as a director of the Company, by the Certificate of Incorporation, and 
Bylaws, and the DGCL. 

Section 14. Severability.  If any provision or provisions of this Agreement shall be held to be 
invalid, illegal or unenforceable for any reason whatsoever: (a) the validity, legality and enforceability of 
the remaining provisions of this Agreement (including without limitation, each portion of any Section of 
this Agreement containing any such provision held to be invalid, illegal or unenforceable, that is not itself 
invalid, illegal or unenforceable) shall not in any way be affected or impaired thereby and shall remain 
enforceable to the fullest extent permitted by law; (b) such provision or provisions shall be deemed 
reformed to the extent necessary to conform to applicable law and to give the maximum effect to the 
intent of the parties hereto; and (c) to the fullest extent possible, the provisions of this Agreement 
(including, without limitation, each portion of any Section of this Agreement containing any such 
provision held to be invalid, illegal or unenforceable, that is not itself invalid, illegal or unenforceable) 
shall be construed so as to give effect to the intent manifested thereby. 

Section 15. Enforcement. 

(a) The Company expressly confirms and agrees that it has entered into this 
Agreement and assumed the obligations imposed on it hereby in order to induce Indemnitee to serve as a 
director or officer of the Company, and the Company acknowledges that Indemnitee is relying upon this 
Agreement in serving as a director or officer of the Company. 

(b) This Agreement constitutes the entire agreement between the parties hereto with 
respect to the subject matter hereof and supersedes all prior agreements and understandings, oral, written 
and implied, between the parties hereto with respect to the subject matter hereof; provided, however, that 
this Agreement is a supplement to and in furtherance of the Certificate of Incorporation, the Bylaws and 
applicable law, and shall not be deemed a substitute therefore, nor to diminish or abrogate any rights of 
Indemnitee thereunder. 
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Section 16. Modification and Waiver.  No supplement, modification or amendment of this 
Agreement shall be binding unless executed in writing by all of the parties hereto.  Except as otherwise 
expressly provided herein, the rights of a party hereunder (including the right to enforce the obligations 
hereunder of the other parties) may be waived only with the written consent of such party, and no waiver 
of any of the provisions of this Agreement shall be deemed or shall constitute a waiver of any other 
provisions of this Agreement nor shall any waiver constitute a continuing waiver. 

Section 17. Notices.   All notices, requests, demands and other communications under this 
Agreement shall be in writing and shall be deemed to have been duly given if (a) delivered by hand and 
receipted for by the party to whom said notice or other communication shall have been directed, (b) 
mailed by certified or registered mail with postage prepaid, on the third business day after the date on 
which it is so mailed, (c) mailed by reputable overnight courier and receipted for by the party to whom 
said notice or other communication shall have been directed or (d) sent by facsimile transmission, with 
receipt of oral confirmation that such transmission has been received: 

(a) If to Indemnitee, at the address indicated on the signature page of this 
Agreement, or such other address as Indemnitee shall provide to the Company. 

(b) If to the Company to 

2100 Smithtown Avenue 
Ronkonkoma, NY 11779 
Attention:  Irene B. Fisher 
Fax Number: 631-218-7341  
 

or to any other address as may have been furnished to Indemnitee by the Company. 

Section 18. Contribution.  To the fullest extent permissible under applicable law, if the 
indemnification provided for in this Agreement is unavailable to Indemnitee for any reason whatsoever, 
the Company, in lieu of indemnifying Indemnitee, shall contribute to the amount incurred by Indemnitee, 
whether for judgments, fines, penalties, excise taxes, amounts paid or to be paid in settlement and/or for 
Expenses, in connection with any claim relating to an indemnifiable event under this Agreement, in such 
proportion as is deemed fair and reasonable in light of all of the circumstances of such Proceeding in 
order to reflect (i) the relative benefits received by the Company and Indemnitee as a result of the event(s) 
and/or transaction(s) giving cause to such Proceeding; and/or (ii) the relative fault of the Company (and 
its directors, officers, employees and agents) and Indemnitee in connection with such event(s) and/or 
transaction(s). 

Section 19. Applicable Law and Consent to Jurisdiction.  This Agreement and the legal 
relations among the parties shall be governed by, and construed and enforced in accordance with, the laws 
of the State of Delaware, without regard to its conflict of laws rules. The Company and Indemnitee 
hereby irrevocably and unconditionally (i) agree that any action or proceeding arising out of or in 
connection with this Agreement shall be brought only in the Chancery Court of the State of Delaware (the 
“Delaware Chancery Court”), and not in any other state or federal court in the United States of America 
or any court in any other country, (ii) consent to submit to the exclusive jurisdiction of the Delaware 
Chancery Court for purposes of any action or proceeding arising out of or in connection with this 
Agreement, (iii) waive any objection to the laying of venue of any such action or proceeding in the 
Delaware Chancery Court, and (iv) waive, and agree not to plead or to make, any claim that any such 
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action or proceeding brought in the Delaware Chancery Court has been brought in an improper or 
inconvenient forum. 

Section 20. Counterparts.  This Agreement may be executed in one or more counterparts, 
each of which shall for all purposes be deemed to be an original but all of which together shall constitute 
one and the same Agreement.  Only one such counterpart signed by the party against whom enforceability 
is sought needs to be produced to evidence the existence of this Agreement. 

Section 21. Third-Party Beneficiaries.  The Sponsor Entities are intended third-party 
beneficiaries of this Agreement. 

Section 22. Miscellaneous.    Use of the masculine pronoun shall be deemed to include usage 
of the feminine pronoun where appropriate.  The headings of the paragraphs of this Agreement are 
inserted for convenience only and shall not be deemed to constitute part of this Agreement or to affect the 
construction thereof. 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be signed as of the day and 
year first above written. 

NBTY, INC.      INDEMNITEE 
 
 
By:            
Name:       Name:   
Office:       Address:    
            
            

 
 
 



EXHIBIT 10.20 

EQUITY INCENTIVE PLAN 
 OF  

ALPHABET HOLDING COMPANY, INC. 

Alphabet Holding Company, Inc. hereby adopts this Equity Incentive Plan of Alphabet 
Holding Company, Inc. (the “Plan”).  The purposes of this Plan are as follows:   

(1) To further the growth, development and financial success of the Company and its 
Subsidiaries (as defined herein), by providing additional incentives to employees, consultants 
and directors of the Company and its Subsidiaries who have been or will be given responsibility 
for the management or administration of the Company’s (or one of its Subsidiaries’) business 
affairs, by assisting them to become owners of Common Stock (as defined herein), thereby 
benefiting directly from the growth, development and financial success of the Company and its 
Subsidiaries. 

(2) To enable the Company (and its Subsidiaries) to obtain and retain the services of 
the type of professional, technical and managerial employees, consultants and directors 
considered essential to the long-range success of the Company (and its Subsidiaries) by 
providing and offering them an opportunity to become owners of Common Stock pursuant to the 
exercise of Options (as defined herein) (including in the case of employees, Options that are 
intended to qualify as “incentive stock options” under Section 422 of the Code), the grant of 
restricted stock or restricted stock units or an offer to purchase shares of Common Stock. 

ARTICLE I. 
DEFINITIONS 

Whenever the following terms are used in this Plan, they shall have the meaning 
specified below unless the context clearly indicates to the contrary.  The singular pronoun shall 
include the plural where the context so indicates. 

Section 1.1 280G Regulations.  “280G Regulations” means the regulation codified at 
26 C.F.R. § 1.280G-1. 

Section 1.2 “Administrator” shall mean the Board or any of its Committees as shall be 
administering the Plan in accordance with Article VII hereof. 

Section 1.3 “Affiliate” shall mean, with respect to any Person, any other Person 
directly or indirectly controlling, controlled by or under common control with, such Person 
where “control” shall have the meaning given to such term under Rule 405 of the Securities Act.  
For the purposes of this Plan, Affiliates of the Company shall include all Principal Stockholders.     

Section 1.4 “Applicable Laws” shall mean the requirements relating to the 
administration of stock option, restricted stock, and restricted stock unit plans under U.S. state 
corporate laws, U.S. federal and state securities laws, the Code, any stock exchange or quotation 
system on which the Common Stock is listed or quoted and the applicable laws of any other 
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country or jurisdiction where Options, Restricted Stock or Restricted Stock Units are granted 
under the Plan. 

Section 1.5  “Award” shall mean an Option, a Stock Purchase Right, a Restricted Stock 
award or a Restricted Stock Unit award granted to a Participant pursuant to the Plan. 

Section 1.6  “Award Agreement” shall mean any written agreement, contract, or other 
instrument or document evidencing an Award, including through electronic medium. 

Section 1.7 “Board” shall mean the Board of Directors of the Company. 

Section 1.8 “Cause” shall mean,  

(a) the Board’s determination that the Service Provider failed to substantially 
perform his or her duties (other than any such failure resulting from the Service Provider’s 
Disability) which is not remedied within ten days after receipt of written notice from the 
Company specifying such failure; 

(b) the Board’s determination that the Service Provider failed to carry out, or 
comply with any lawful and reasonable directive of the Board or the Service Provider’s 
immediate supervisor, which is not remedied within ten days after receipt of written notice from 
the Company specifying such failure; 

(c) the Service Provider’s conviction, plea of no contest, plea of nolo contendere, 
or imposition of unadjudicated probation for any felony, indictable offence or crime involving 
moral turpitude;  

(d) the Service Provider’s unlawful use (including being under the influence) or 
possession of illegal drugs on the Company’s (or any of its Affiliate’s) premises or while 
performing the Service Provider’s duties and responsibilities; or 

(e) the Service Provider’s commission of an act of fraud, embezzlement, 
misappropriation, misconduct, or material breach of fiduciary duty against the Company or any 
of its Affiliates. 

Notwithstanding the foregoing, if the Service Provider is party to a written employment or 
consulting agreement with the Company (or its Subsidiary) which defines cause, then “Cause” 
shall be as such term is defined in the applicable written employment or consulting agreement. 

Section 1.9 “Code” shall mean the Internal Revenue Code of 1986, as amended. 

Section 1.10 “Committee” shall mean a committee of Directors or other individuals 
satisfying Applicable Laws, who are appointed by the Board in accordance with Article VII 
hereof. 

Section 1.11 “Common Stock” shall mean the Class B common stock, par value $0.01 
per share, of the Company and such other class of stock into which such common stock is 
hereafter converted or exchanged, and solely with respect to Awards granted or issued on or 
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prior to December 31, 2010, “Common Stock” shall mean the Class A common stock, par value 
$0.01 per share, of the Company and such other class of stock into which such common stock is 
hereafter converted or exchanged. 

Section 1.12 “Company” shall mean Alphabet Holding Company, Inc., a Delaware 
corporation, and any successor.   

Section 1.13 “Consultant” shall mean any Person who is engaged by the Company or 
any of its Subsidiaries to render consulting or advisory services to such entity.   

Section 1.14 “Corporate Event” shall mean, as determined by the Administrator in its 
sole discretion, any transaction or event described in Section 8.1(a) or any unusual or 
nonrecurring transaction or event affecting the Company, any Subsidiary of the Company, or the 
financial statements of the Company or any of its Subsidiaries, or changes in applicable laws, 
regulations, or accounting principles (including, without limitation, a recapitalization of the 
Company). 

Section 1.15  “Director” shall mean a member of the Board or a member of the Board 
of Directors of any Subsidiary of the Company. 

Section 1.16 “Disability” shall mean “disability,” as such term is defined in Section 
22(e)(3) of the Code. 

Section 1.17 “Eligible Representative” for a Participant shall mean such Participant’s 
personal representative or such other person as is empowered under the deceased Participant’s 
will, trust(s), LLC(s) or the then applicable laws of descent and distribution to represent the 
Participant or his or her beneficiaries hereunder. 

Section 1.18  “Employee” shall mean any employee (as defined in accordance with the 
regulations and revenue rulings then applicable under Section 3401(c) of the Code) of the 
Company or one of its Subsidiaries, whether such employee is so employed at the time this Plan 
is adopted or becomes so employed subsequent to the adoption of this Plan.  A Service Provider 
shall not cease to be an Employee in the case of (a) any leave of absence approved by the 
Company or (b) transfers between locations of the Company or between the Company, any of its 
Subsidiaries, or any successor.  For purposes of Incentive Stock Options, no such leave may 
exceed ninety days, unless reemployment upon expiration of such leave is guaranteed by statute 
or contract.  If reemployment upon expiration of a leave of absence approved by the Company is 
not so guaranteed, on the 181st day of such leave any Incentive Stock Option held by the 
Optionee shall cease to be treated as an Incentive Stock Option and shall be treated for tax 
purposes as a Non-Qualified Stock Option. 

Section 1.19  “Equity Restructuring” shall mean, as determined by the Administrator in 
its sole discretion, a non-reciprocal transaction between the Company and its stockholders, such 
as a stock dividend, stock split, spin-off or recapitalization through a large, nonrecurring cash 
dividend, that affects the shares of Common Stock (or other securities of the Company) or the 
share price of Common Stock (or other securities of the Company) and causes a change in the 
per share value of the Common Stock underlying outstanding Awards. 
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Section 1.20  “Exchange Act” shall mean, the Securities Exchange Act of 1934, as 
amended. 

Section 1.21 “Fair Market Value” of a share of Common Stock as of a given date shall 
be:    

(a) If the Common Stock is listed on any established stock exchange or a national 
market system, its Fair Market Value shall be the closing sales price for a share of such stock (or 
the closing bid, if no sales were reported) as quoted on such exchange or system on the date of 
determination, as reported in The Wall Street Journal or such other source as the Administrator 
deems reliable; 

(b) If the Common Stock is regularly quoted by a recognized securities dealer but 
selling prices are not reported, its Fair Market Value shall be the mean between the high bid and 
low asked prices for a share of the Common Stock on the day of determination; or 

(c) In the absence of an established market for the Common Stock, the Fair 
Market Value thereof shall be determined in good faith by the Administrator.    

Section 1.22 “Incentive Stock Option” shall mean an Option which qualifies under 
Section 422 of the Code and is designated as an Incentive Stock Option by the Administrator. 

Section 1.23 “Independent Director” shall mean a member of the Board or a member of 
the Board of Directors of any Subsidiary of the Company who is not an Employee of the 
Company or any of its Subsidiaries. 

Section 1.24 “Non-Qualified Stock Option” shall mean an Option which is not an 
“incentive stock option” under Section 422 of the Code and shall include an Option which is 
designated as a Non-Qualified Stock Option by the Administrator. 

Section 1.25 “Officer” shall mean an officer of the Company, as defined in Rule 16a-
l(f) under the Exchange Act, as such Rule may be amended in the future. 

Section 1.26 “Option” shall mean an option granted under the Plan to purchase 
Common Stock.  The term “Option” includes both an Incentive Stock Option and a Non-
Qualified Stock Option. 

Section 1.27 “Option Price” shall have the meaning set forth in Section 4.3. 

Section 1.28 “Optionee” shall mean a Service Provider to whom an Option is granted 
under the Plan. 

Section 1.29 “Participant” shall mean any Service Provider who has been granted an 
Award pursuant to the Plan. 

Section 1.30  “Person” shall mean an individual, partnership, corporation, limited 
liability company, business trust, joint stock company, trust, unincorporated association, joint 
venture, governmental authority or any other entity of whatever nature. 
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Section 1.31 “Plan” shall have the meaning set forth in the Recitals hereto. 

Section 1.32 “Principal Stockholders” shall mean (i) Carlyle Partners V, L.P., a 
Delaware limited partnership, Carlyle Partners V-A, L.P., a Delaware limited partnership, CP V 
Coinvestment A, L.P., a Delaware limited partnership, CP V Coinvestment B, L.P., a Delaware 
limited partnership, and CEP III Participations, SARL SICAR, and (ii) any of their Affiliates to 
which (a) any of the Principal Stockholders identified in clause (i) or any other Person transfers 
common stock of the Company or (b) the Company issues its common stock.   

Section 1.33  “Restricted Stock” shall mean an Award granted pursuant to Section 6.1. 

Section 1.34 “Restricted Stock Unit” shall mean an Award granted pursuant to Section 
6.2. 

Section 1.35 “Secretary” shall mean the Secretary of the Company. 

Section 1.36 “Securities Act” shall mean the Securities Act of 1933, as amended. 

Section 1.37 “Service Provider” shall mean an Employee, Consultant or Director. 

Section 1.38 “Share” shall mean a share of Common Stock. 

Section 1.39 “Stock Purchase Right” shall mean an Award granted pursuant to Section 
3.4. 

Section 1.40 “Stockholders Agreement” shall mean that certain agreement by and 
between each Participant, the Principal Stockholders, the Company and other parties thereto, 
which contains certain restrictions and limitations applicable to Options, the Shares acquired 
upon Option exercise, grant of Restricted Stock, settlement of a Restricted Stock Unit or the 
purchase of Common Stock pursuant to a Stock Purchase Right, as may be amended from time 
to time.  If the Participant is not a party to a Stockholders Agreement at the time of grant of 
Restricted Stock, purchase of Common Stock pursuant to a Stock Purchase Right, settlement of a 
Restricted Stock Unit or exercise of the Option (or any portion thereof), the grant of Restricted 
Stock, purchase of Common Stock pursuant to a Stock Purchase Right, settlement of a Restricted 
Stock Unit or, as applicable, the exercise of the Option shall be subject to the condition that the 
Participant enter into the Stockholders Agreement with the Company in the form provided to the 
Participant by the Company. 

Section 1.41 “Subsidiary” of any entity shall mean any corporation in an unbroken 
chain of corporations beginning with such entity if each of the corporations other than the last 
corporation in the unbroken chain then owns stock possessing 50% or more of the total 
combined voting power of all classes of stock in one of the other corporations in such chain. 

ARTICLE II. 
SHARES SUBJECT TO PLAN 

Section 2.1 Shares Subject to Plan 
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(a) Subject to Section 8.1, the aggregate number of Shares which may be issued 
under this Plan is as follows: 50,268 shares of the Class A common stock, par value $0.01 per 
share, of the Company, shall be available for issuance, and 148,404 shares of the Class B 
common stock, par value $0.01 per share, of the Company, shall be available for issuance.  The 
Shares may be authorized but unissued, or reacquired Common Stock. 

(b) To the extent that an Award terminates, is forfeited, is repurchased, expires, or 
lapses for any reason, any Shares subject to the Award shall again be available for the grant of an 
Award pursuant to the Plan; provided, however, vested Shares that are repurchased after being 
issued from the Plan shall not be available for future issuance under the Plan.  Additionally, any 
Shares tendered or withheld to satisfy the grant or exercise price or tax withholding obligation 
pursuant to any Award shall again be available for the grant of an Award pursuant to the Plan.  In 
addition, notwithstanding anything to the contrary herein, beginning on and following December 
31, 2010, no additional Award may be granted in respect of the Company’s Class A common 
stock, par value $0.01 per share.  To the extent permitted by Applicable Law, Shares issued in 
assumption of, or in substitution for, any outstanding awards of any entity acquired in any form 
of combination by the Company or any of its Subsidiaries shall not be counted against Shares 
available for grant pursuant to this Plan.   

ARTICLE III. 
GRANTING OF OPTIONS AND SALE OF COMMON STOCK 

Section 3.1 Eligibility.  Non-Qualified Stock Options may be granted to Service 
Providers.  Subject to Section 3.2, Incentive Stock Options may only be granted to Employees.   

Section 3.2 Qualification of Incentive Stock Options.  No Employee may be granted 
an Incentive Stock Option under the Plan if such Employee, at the time the Incentive Stock 
Option is granted, owns stock possessing more than 10% of the total combined voting power of 
all classes of stock of the Company or any then existing Subsidiary of the Company or “parent 
corporation” (within the meaning of Section 424(e) of the Code) unless such Incentive Stock 
Option conforms to the applicable provisions of Section 422 of the Code.   

Section 3.3 Granting of Options to Service Providers  

(a) The Administrator may from time to time: 

(i) Select from among the Service Providers (including those to whom 
Options have been previously granted under the Plan) such of them as in its opinion should be 
granted Options; 

(ii) Determine the number of Shares to be subject to such Options 
granted to such Service Provider, and determine whether such Options are to be Incentive Stock 
Options or Non-Qualified Stock Options; and 

(iii) Determine the terms and conditions of such Options, consistent 
with the Plan. 
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(b) Upon the selection of a Service Provider to be granted an Option pursuant to 
subsection (a), the Administrator shall instruct the Secretary or another authorized Officer to 
issue such Option and may impose such conditions on the grant of such Option as it deems 
appropriate.  Without limiting the generality of the preceding sentence, the Administrator may, 
subject to applicable securities laws, require as a condition to the grant of an Option to a Service 
Provider that the Service Provider surrender for cancellation all or a portion of the unexercised 
Options which have previously been granted to him or her.  An Option the grant of which is 
conditioned upon such surrender may have an Option exercise price lower (or higher) than the 
Option exercise price of the surrendered Option, may cover the same (or a lesser or greater) 
number of Shares as the surrendered Option, may contain such other terms as the Administrator 
deems appropriate and shall be exercisable in accordance with its terms, without regard to the 
number of Shares, price, period of exercisability or any other term or condition of the 
surrendered Option.  Subject to Section 8.3 of the Plan, any Incentive Stock Option granted 
under the Plan may be modified by the Administrator, without the consent of the Optionee, even 
if such modification would result in the disqualification of such Option as an “incentive stock 
option” under Section 422 of the Code.  

Section 3.4 Sale of Common Stock to Service Providers 

The Administrator, acting in its sole discretion, may from time to time designate one or 
more Service Providers to whom an offer to sell Shares shall be made and the terms and 
conditions thereof, provided, however, that the price per Share shall not be less than the Fair 
Market Value thereof on the date any such offer is accepted.  Each Share sold to a Service 
Provider under this Section 3.4 shall be evidenced by a written stock purchase agreement in a 
form approved by an authorized Officer of the Company, which shall contain terms consistent 
with the terms hereof.  Any Common Stock sold under this Section 3.4 shall be subject to the 
same limitations, restrictions and administration hereunder as would apply to any Common 
Stock issued pursuant to the exercise of an Option under this Plan including, but not limited to, 
conditions and restrictions set forth in Section 5.5 hereunder.  Shares acquired pursuant to this 
Section 3.4 shall also be subject to the terms and conditions of a Stockholders Agreement. 

ARTICLE IV. 
TERMS OF OPTIONS 

Section 4.1  Award Agreement.  Each Option shall be evidenced by a written Award 
Agreement (“Award Agreement”), which shall be executed by the Optionee and an authorized 
Officer and which shall contain such terms and conditions as the Administrator shall determine, 
consistent with the Plan. Award Agreements evidencing Incentive Stock Options shall contain 
such terms and conditions as may be necessary to qualify such Options as “incentive stock 
options” under Section 422 of the Code.   

Section 4.2 Exercisability and Vesting of Options 

(a) Each Option shall become exercisable according to the terms of the applicable 
Award Agreement; provided, however, that by a resolution adopted after an Option is granted the 
Administrator may, on such terms and conditions as it may determine to be appropriate, 
accelerate the time at which such Option or any portion thereof may be exercised. 
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(b) Except as otherwise provided in the applicable Award Agreement or as 
determined by the Administrator, no portion of an Option which is unexercisable on the date that 
an Optionee incurs a termination of service as a Service Provider shall thereafter become 
exercisable. 

(c) The aggregate Fair Market Value (determined as of the time the Option is 
granted) of all Shares with respect to which Incentive Stock Options are first exercisable by a 
Service Provider in any calendar year may not exceed $100,000 or such other limitation as 
imposed by Section 422(d) of the Code, or any successor provision.  To the extent that Incentive 
Stock Options are first exercisable by a Participant in excess of such limitation, the excess shall 
be considered Non-Qualified Stock Options.   

Section 4.3 Option Price.   The per Share purchase price of the Shares subject to each 
Option (the “Option Price”) shall be set by the Administrator and shall be not less than 100% of 
the Fair Market Value of such Shares on the date such Option is granted.  With respect to 
Incentive Stock Options, in the case of an individual then owning (within the meaning of Section 
424(d) of the Code) more than 10% of the total combined voting power of all classes of stock of 
the Company, the Option Price shall not be less than 110% of the Fair Market Value of such 
Shares on the date such Incentive Stock Option is granted. 

Section 4.4 Expiration of Options 

No Option may be exercised to any extent by anyone after the first to occur of the 
following events: 

(a) The expiration of ten years from the date the Option was granted; or 

(b) With respect to an Incentive Stock Option in the case of an Optionee owning 
(within the meaning of Section 424(d) of the Code), at the time the Incentive Stock Option was 
granted, more than 10% of the total combined voting power of all classes of stock of the 
Company or any Subsidiary, the expiration of five years from the date the Incentive Stock 
Option was granted. 

ARTICLE V. 
EXERCISE OF OPTIONS 

Section 5.1 Person Eligible to Exercise.  During the lifetime of the Optionee, only he 
or she may exercise an Option (or any portion thereof granted to him or her); provided, however, 
that the Optionee’s Eligible Representative may exercise his or her Option during the period of 
the Optionee’s Disability.  After the death of the Optionee, any exercisable portion of an Option 
may, prior to the time when such portion becomes unexercisable under the Plan or the applicable 
Award Agreement, be exercised by his or her Eligible Representative. 

Section 5.2 Partial Exercise.  At any time and from time to time prior to the time when 
the Option becomes unexercisable under the Plan or the applicable Award Agreement, the 
exercisable portion of an Option may be exercised in whole or in part; provided, however, that 
the Company shall not be required to issue fractional Shares and the Administrator may, by the 
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terms of the Option, require any partial exercise to exceed a specified minimum number of 
Shares. 

Section 5.3 Manner of Exercise.  An exercisable Option, or any exercisable portion 
thereof, may be exercised solely by delivery to the Secretary of all of the following prior to the 
time when such Option or such portion becomes unexercisable under the Plan or the applicable 
Award Agreement: 

(a) Subject to any conditions that may be imposed by the Administrator, notice in 
writing signed by the Optionee or his or her Eligible Representative, stating that such Option or 
portion is exercised, and specifically stating the number of Shares with respect to which the 
Option is being exercised; 

(b) A copy of the Stockholders Agreement signed by the Optionee or Eligible 
Representative, as applicable; 

(c) Full payment (in cash (through wire transfer only) or by personal, certified, or 
bank cashier check) of the aggregate Option Price of the Shares with respect to which such 
Option (or portion thereof) is thereby exercised; or 

(i) With the consent of the Administrator or except as otherwise set 
forth under the applicable Award Agreement, (A) Shares owned by the Optionee duly endorsed 
for transfer to the Company; or (B) Shares issuable to the Optionee upon exercise of the Option, 
with a Fair Market Value on the date of Option exercise equal to the aggregate Option Price of 
the Shares with respect to which such Option (or portion thereof) is thereby exercised; or 

(ii) With the consent of the Administrator, any form of payment 
permitted by Applicable Laws and any combination of the foregoing methods of payment;  

(d) The payment to the Company (in cash or by personal, certified or bank cashier 
check or by any other means of payment approved by the Administrator) of all minimum 
amounts necessary to satisfy any and all federal, state and local tax withholding requirements 
arising in connection with the exercise of the Option; 

(e) Such representations and documents as the Administrator deems necessary or 
advisable to effect compliance with all applicable provisions of the Securities Act and any other 
federal or state securities laws or regulations.  The Administrator may, in its sole discretion, also 
take whatever additional actions it deems appropriate to effect such compliance including, 
without limitation, placing legends on share certificates and issuing stop-transfer orders to 
transfer agents and registrars; and 

(f) In the event that the Option or portion thereof shall be exercised as permitted 
under Section 5.1 by any person or persons other than the Optionee, appropriate proof of the 
right of such person or persons to exercise the Option or portion thereof. 

Section 5.4 Optionee Representations. The Administrator, in its sole discretion, may 
require an Optionee to make certain representations or acknowledgements, on or prior to the 
purchase of any Shares pursuant to any Option granted under this Plan, in respect thereof 
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including, without limitation, that the Optionee is acquiring the Shares for an investment purpose 
and not for resale, and, if the Optionee is an Affiliate, additional acknowledgements regarding 
when and to what extent any transfers of such Shares may occur.  

Section 5.5 Conditions to Issuance of Stock Certificates.  The Shares issuable and 
deliverable upon the exercise of an Option, or any portion thereof, may be either previously 
authorized but unissued Shares or issued Shares which have then been reacquired by the 
Company, subject to Section 2.1(b).  A certificate of Shares will be delivered to the Optionee at 
the Company’s principal place of business as soon as practicable after the Option is properly 
exercised or the Company may, in the Administrator’s discretion, retain physical possession of 
the certificate until such time as the Administrator deems appropriate.  Notwithstanding the 
above, the Company shall not be required to issue or deliver any certificate or certificates for 
Shares purchased upon the exercise of any Option or portion thereof prior to fulfillment of all of 
the following conditions: 

(a) The admission of such Shares to listing on any and all stock exchanges on 
which such class of stock is then listed; 

(b) The completion of any registration or other qualification of such Shares under 
any state or federal law or under the rulings or regulations of the Securities and Exchange 
Commission or any other governmental regulatory body, which the Administrator shall, in its 
sole discretion, deem necessary or advisable; 

(c) The obtaining of any approval or other clearance from any state or federal 
governmental agency which the Administrator shall, in its sole discretion, determine to be 
necessary or advisable; and 

(d) The payment to the Company (or its Subsidiary, as applicable) of all amounts 
which it is required to withhold under applicable law in connection with the exercise of the 
Option. 

 The Administrator shall not have any liability to any Optionee for any delay in the 
delivery of Shares to be issued upon an Optionee’s exercise of an Option. 
 

Section 5.6 Rights as Stockholders. The holder of an Option shall not be, nor have any 
of the rights or privileges of, a stockholder of the Company in respect of any Shares purchasable 
upon the exercise of any part of an Option unless and until such holder has signed a Stockholders 
Agreement provided by the Administrator and certificates representing such Shares have been 
issued by the Company to such holder or an appropriate book entry has been made. 

Section 5.7 Transfer Restrictions.  Shares acquired upon exercise of an Option shall be 
subject to the terms and conditions of a Stockholders Agreement.  In addition, the Administrator, 
in its sole discretion, may impose further restrictions on the transferability of the shares 
purchasable upon the exercise of an Option as it deems appropriate.  Any such restriction shall 
be set forth in the respective Award Agreement and may be referred to on the certificates 
evidencing such shares.  The Administrator may require the Employee to give the Company 
prompt notice of any disposition of Shares acquired by exercise of an Incentive Stock Option, 
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within two years from the date of granting such Option or one year after the transfer of such 
Shares to such Employee.  The Administrator may direct that the certificates evidencing Shares 
acquired by exercise of an Incentive Stock Option refer to such requirement. 

ARTICLE VI. 
RESTRICTED STOCK AWARDS AND RESTRICTED STOCK UNIT AWARDS 

Section 6.1 Restricted Stock. 

(a) Grant of Restricted Stock.  The Administrator is authorized to make Awards 
of Restricted Stock to any Service Provider selected by the Administrator in such amounts and 
subject to such terms and conditions as determined by the Administrator.  All Awards of 
Restricted Stock shall be evidenced by an Award Agreement. 

(b) Issuance and Restrictions.  Restricted Stock shall be subject to such 
restrictions on transferability and other restrictions as the Administrator may impose (including, 
without limitation, limitations on the right to vote Restricted Stock or the right to receive 
dividends on the Restricted Stock).  These restrictions may lapse separately or in combination at 
such times, pursuant to such circumstances, in such installments, or otherwise, as the 
Administrator determines at the time of the grant of the Award or thereafter.   

(c) Forfeiture.  Except as otherwise determined by the Administrator at the time 
of the grant of the Award or thereafter, upon the holder of Restricted Stock incurring a 
termination of service as a Service Provider during the applicable restriction period, Restricted 
Stock that is at that time subject to restrictions shall be forfeited; provided, however, that, the 
Administrator may (i) provide in any Restricted Stock Award Agreement that restrictions or 
forfeiture conditions relating to Restricted Stock will be waived in whole or in part in the event 
of terminations of service resulting from specified causes and (ii) in other cases waive in whole 
or in part restrictions or forfeiture conditions relating to Restricted Stock.   

(d) Certificates for Restricted Stock.  Restricted Stock granted pursuant to the 
Plan may be evidenced in such manner as the Administrator shall determine.  If certificates 
representing shares of Restricted Stock are registered in the name of the Participant, certificates 
must bear an appropriate legend referring to the terms, conditions, and restrictions applicable to 
such Restricted Stock, and the Company may, at its discretion, retain physical possession of the 
certificate until such time as all applicable restrictions lapse. 

Section 6.2  Restricted Stock Units.  The Administrator is authorized to make Awards 
of Restricted Stock Units to any Service Provider selected by the Administrator in such amounts 
and subject to such terms and conditions as determined by the Administrator.  At the time of 
grant, the Administrator shall specify the date or dates on which the Restricted Stock Units shall 
become fully vested and nonforfeitable, and may specify such conditions to vesting as it deems 
appropriate.  At the time of grant, the Administrator shall specify the maturity date applicable to 
each grant of Restricted Stock Units which shall be no earlier than the vesting date or dates of the 
Award and may be determined at the election of the grantee.  On the maturity date, the Company 
shall, subject to the terms of this Plan,  transfer to the Participant one Share for each Restricted 
Stock Unit scheduled to be paid out on such date and not previously forfeited.  The 
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Administrator shall specify the purchase price, if any, to be paid by the grantee to the Company 
for such Shares.  

ARTICLE VII. 
ADMINISTRATION 

Section 7.1 Administrator. The Plan shall be administered by the Board or an 
Administrator appointed by the Board, which Administrator shall be constituted to comply with 
Applicable Laws. 

Section 7.2 Powers of the Administrator.  Subject to the provisions of the Plan and, in 
the case of a Committee, the specific duties delegated by the Board to such Administrator, and 
subject to the approval of any relevant authorities, the Administrator shall have the authority in 
its discretion: 

(a) to determine the Fair Market Value; 

(b) to determine the type or types of Awards to be granted to each Service 
Provider; 

(c) to select the Service Providers to whom Awards may from time to time be 
granted hereunder; 

(d) to determine all matters and questions related to the termination of service of a 
Service Provider with respect to any Award granted to him or her hereunder, including, but not 
by way of limitation, all questions of whether a particular Service Provider has taken a leave of 
absence, all questions of whether a leave of absence taken by a particular Service Provider 
constitutes a termination of service, and all questions of whether a termination of service of a 
particular Service Provider resulted from discharge for Cause.  For the purpose of clarification, 
the Board shall be the Administrator of any Award granted to Independent Directors hereunder, 
and the Board will therefore determine all matters and questions related to the termination of an 
Independent Director as a Service Provider with respect to any Award granted to him or her 
hereunder;  

(e) to determine the number of Awards to be granted and the number of Shares to 
which an Award will relate; 

(f) to approve forms of agreement for use under the Plan, which need not be 
identical for each Service Provider;  

(g) to determine the terms and conditions of any Awards granted hereunder 
(including, but not limited to, the exercise price, the time or times when Awards may be 
exercised (which may be based on performance criteria), any vesting acceleration or waiver of 
forfeiture restrictions and any restriction or limitation regarding any Awards or the Common 
Stock relating thereto) based in each case on such factors as the Administrator, in its sole 
discretion, shall determine; 

 
 DC\1340625.6 

12



(h) to prescribe, amend and rescind rules and regulations relating to the Plan, 
including rules and regulations relating to sub-plans established for the purpose of satisfying 
applicable foreign laws; 

(i) to determine whether, to what extent, and pursuant to what circumstances an 
Award may be settled in, or the exercise or purchase price of an Award may be paid in, cash, 
Common Stock, other Awards, or other property, or an Award may be canceled, forfeited or 
surrendered; 

(j) to construe and interpret the terms of the Plan and Awards granted pursuant to 
the Plan; and 

(k) to make all other decisions and determinations that may be required pursuant 
to the Plan or as the Administrator deems necessary or advisable to administer the Plan. 

Section 7.3 Effect of Administrator’s Decision.  All decisions, determinations and 
interpretations of the Administrator shall be final and binding on all Service Providers. 

Section 7.4 Compensation, Professional Assistance, Good Faith Actions.  The 
Administrator may receive such compensation for its services hereunder as may be determined 
by the Board.  All expenses and liabilities incurred by the Administrator in connection with the 
administration of the Plan shall be borne by the Company.  The Administrator may employ 
attorneys, consultants, accountants, appraisers, brokers or other persons.  The Administrator, the 
Company and its Officers and Directors shall be entitled to rely upon the advice, opinions or 
valuations of any such persons.  All actions taken and all interpretations and determinations 
made by the Administrator, in good faith shall be final and binding upon all Participants, the 
Company and all other interested persons.  The Administrator shall not be personally liable for 
any action, determination or interpretation made with respect to the Plan or the Awards, and the 
Administrator shall be fully protected by the Company in respect to any such action, 
determination or interpretation. 

ARTICLE VIII. 
OTHER PROVISIONS 

Section 8.1 Changes in Common Stock; Disposition of Assets and Corporate Events 

(a) In the event that the Administrator determines that any recapitalization, 
reclassification, stock split, reverse stock split, reorganization, merger, consolidation, acquisition, 
disposition, extraordinary dividend, split-up, spin-off, combination, repurchase, liquidation, 
dissolution, or sale, transfer, exchange or any disposition of all or substantially all of the capital 
stock or assets of the Company (including, but not limited to, a Liquidity Event or Change in 
Control (as such terms may be defined in any Award Agreement)), exchange of Common Stock 
or other securities of the Company, issuance of warrants or other rights to purchase Common 
Stock or other securities of the Company, the acquisition or disposition of any material assets or 
business or other similar corporate transaction or event, which, in the Administrator’s sole 
discretion, affects the Common Stock such that an adjustment to the Awards or Plan is 
determined by the Administrator to be appropriate in order to prevent dilution or enlargement of 
the benefits or potential benefits intended to be made available under the Plan or with respect to 
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an Award, then the Administrator may, in such manner as it may deem equitable, adjust any or 
all of: 

(i) The number and kind of Shares (or other securities or property) 
with respect to which an Award may be granted under the Plan (including, but not limited to, 
adjustments of the limitations in Section 2.1 on the maximum number and kind of shares which 
may be issued); 

(ii) The number and kind of Shares (or other securities or property) 
subject to outstanding Awards; 

(iii) The grant or exercise price per Share for any outstanding Awards 
under the Plan; and 

(iv) The terms and conditions of any outstanding Awards (including, 
without limitation, any applicable financial or other performance “targets” specified in each 
Award Agreement). 

(b) Upon the occurrence of a Corporate Event, the Administrator, in its sole 
discretion, is hereby authorized to take any one or more of the following actions whenever the 
Administrator determines that such action is appropriate in order to (x) prevent dilution or 
enlargement of the benefits or potential benefits intended to be made available under the Plan or 
with respect to any Award under this Plan, (y) facilitate such Corporate Event or (z) give effect 
to such changes in laws, regulations or accounting principles: 

(i) In its sole discretion, and on such terms and conditions as it deems 
appropriate, the Administrator may provide, either by the terms of the applicable Award 
Agreement or by action taken prior to the occurrence of such Corporate Event, and either 
automatically or upon the Participant’s request, for either (A) the cancellation of any outstanding 
Award for an amount of cash, securities, or other property equal to the amount that could have 
been attained upon the exercise of the portion of such Award that was vested and exercisable 
(and such additional portion of the Award as the Administrator may determine) immediately 
prior to the occurrence of such Corporate Event or (B) the replacement of such vested (and other) 
portion of such Award with other rights or property selected by the Administrator in its sole 
discretion; 

(ii) In its sole discretion, the Administrator may provide, either by the 
terms of the applicable Award Agreement or by action taken prior to the occurrence of such 
Corporate Event, that the Award (or any portion thereof) will terminate upon the occurrence of 
such Corporate Event and cannot vest, be exercised or become payable after such Corporate 
Event; 

(iii) In its sole discretion, and on such terms and conditions as it deems 
appropriate, the Administrator may provide, either by the terms of the applicable Award 
Agreement or by action taken prior to the occurrence of such Corporate Event, that for a 
specified period of time prior to such Corporate Event, such Award shall be exercisable as to all 
Shares covered thereby or a specified portion of such Shares, notwithstanding anything to the 
contrary in (A) Section 4.2 or (B) the provisions of the applicable Award Agreement; 
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(iv) In its sole discretion, and on such terms and conditions as it deems 
appropriate, the Administrator may provide, either by the terms of the applicable Award 
Agreement or by action taken prior to the occurrence of such Corporate Event, that upon such 
Corporate Event, such Award (or any portion thereof) be assumed by the successor or survivor 
corporation, or a parent or subsidiary thereof, or shall be substituted for by similar options, rights 
or Awards covering the stock of the successor or survivor corporation, or a parent or subsidiary 
thereof, with appropriate adjustments as to the number and kind of shares and prices; and 

(v) In its sole discretion, and on such terms and conditions as it deems 
appropriate, the Administrator may make adjustments in the number and type of Shares (or other 
securities or property) subject to the Plan and outstanding Awards (or any portion thereof) and/or 
in the terms and conditions of (including the exercise price), and the criteria included in, 
outstanding Awards and Awards which may be granted in the future. 

 For the avoidance of doubt, in taking any of the actions permitted under this 
subsection (b), the Administrator shall not be obliged to treat all Awards, all Awards held by a 
Participant, or all Awards of the same type, similarly. 

(c) In connection with the occurrence of any Equity Restructuring, and 
notwithstanding anything to the contrary in Sections 8.1(a) and 8.1(b), the Administrator will 
equitably adjust each outstanding Award, which adjustments may include adjustments to the 
number and type of securities subject to each outstanding Award and/or the exercise price or 
grant price thereof, if applicable, the grant of new Awards to Participants, and/or the making of a 
cash payment to Participants, as the Administrator deems appropriate to reflect such Equity 
Restructuring.  The adjustments provided under this Section 8.1(c) shall be nondiscretionary and 
shall be final and binding on the affected Participant and the Company; provided that whether an 
adjustment is equitable shall be determined in the discretion of the Administrator.  

(d) The Administrator may, in its sole discretion, include such further provisions 
and limitations in any Award Agreement or Stockholders Agreement as it may deem equitable 
and in the best interests of the Company and its Subsidiaries. 

(e) To the extent required by the terms of an Award Agreement, the Company 
shall notify the Participant prior to the date of a Corporate Event.  

Section 8.2 Awards Not Transferable.  Unless otherwise agreed to in writing by the 
Administrator, no Award or interest or right therein or part thereof shall be liable for the debts, 
contracts or engagements of the Participant or his or her successors in interest or shall be subject 
to disposition by transfer, alienation, anticipation, pledge, encumbrance, assignment or any other 
means whether such disposition be voluntary or involuntary or by operation of law, by judgment, 
levy, attachment, garnishment or any other legal or equitable proceedings (including 
bankruptcy), and any attempted disposition thereof shall be null and void and of no effect; 
provided, however, that nothing in this Section 8.2 shall prevent transfers by will or by the 
applicable laws of descent and distribution. 

Section 8.3 Amendment, Suspension or Termination of the Plan or Award Agreements 
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(a) The Plan may be wholly or partially amended or otherwise modified, 
suspended or terminated at any time or from time to time by the Administrator.  However, 
without stockholder approval or ratification within 12 months before or after such action, no 
action of the Administrator may, except as provided in Section 8.1, increase any limit imposed in 
Section 2.1 on the maximum number of Shares which may be issued on exercise of Options 
under the Plan or extend the limit imposed in this Section 8.3 on the period during which Awards 
may be granted. 

(b) Except as provided by Section 8.1, neither the amendment, suspension nor 
termination of the Plan shall, without the consent of the holder of the Award, adversely alter or 
impair any rights or obligations under any Award theretofore granted.  Except as provided by 
Section 8.1, notwithstanding the foregoing, the Administrator at any time, and from time to time, 
may amend the terms of any one or more existing Award Agreements, provided however, that 
the rights of a Participant under an Award Agreement shall not be adversely impaired without 
the Participant’s written consent.  The Company shall provide a Participant with notice of any 
amendment made to such Participant’s existing Award Agreement in accordance with the terms 
of this Section 8.3(b).   

(c) No Award may be granted during any period of suspension nor after 
termination of the Plan, and in no event may any Award be granted under this Plan after the 
expiration of ten years from the date the Plan is adopted by the Board. 

Section 8.4 Stockholder Approval. 

(a) Except as otherwise provided in subsection (b) below, in the event that it shall 
be determined that any right to receive an Award, payment or other benefit under this Plan 
(including, without limitation, the acceleration of the vesting and/or exercisability of an Award 
and taking into account the effect of this Section) to or for the benefit of the Participant (the 
“Payments”), would not be deductible, in whole or part when aggregated with any other right, 
payment or benefit to or for the Participant under all other agreements or benefit plans of the 
Company, by the Company or the Person making such payment or distribution or providing such 
right or benefit as a result of Section 280G of the Code, then, to the extent necessary to make the 
Payments deductible to the maximum extent possible (but only to such extent and after taking 
into account any reduction in the Payments relating to Section 280G of the Code under any other 
plan, arrangement or agreement), the Award held by the Participant or any other right, payment 
or benefit under this Plan shall not become exercisable, vested or paid.  For purposes of 
determining whether any of the Payments would not be deductible as a result of Section 280G of 
the Code and the amount of such disallowed deduction, all Payments will be treated as 
“parachute payments” within the meaning of Section 280G of the Code, and all “parachute 
payments” in excess of the “base amount” (as defined under Section 280G(b)(3) of the Code) 
shall be treated as nondeductible, unless and except to the extent that in the opinion of a 
nationally recognized accounting firm selected by the Company (the “Accountants”), such 
Payments (in whole or in part) either do not constitute “parachute payments,” including by 
reason of Section 280G(b)(4) of the Code, or are otherwise not subject to disallowance as a 
deduction.  All determinations required to be made under this subsection (a), including whether 
and which of the Payments are required to be reduced, the amount of such reduction and the 
assumptions to be utilized in arriving at such determination, shall be made by the Accountants, 
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provided that such determinations shall be based upon “substantial authority” within the meaning 
of Section 6662 of the Code. 

(b) Notwithstanding any other provision of this Plan, the provisions of subsection 
(a) above shall not apply to reduce the Payments if the Payments that would otherwise be 
nondeductible under Section 280G of the Code are disclosed to and approved by the Company’s 
stockholders in accordance with Section 280G(b)(5)(B) of the Code and the 280G Regulations. 

(c) The Company shall use its commercially reasonable best efforts to prepare 
and deliver to its stockholders the disclosure required by Section 280G(b)(5)(B) of the Code with 
respect to the Payments and to obtain the approval of the Company’s stockholders pursuant to 
subsection (b) above. 

Section 8.5 Effect of Plan Upon Other Award and Compensation Plans.  The adoption 
of this Plan shall not affect any other compensation or incentive plans in effect for the Company 
or any of its Subsidiaries.  Nothing in this Plan shall be construed to limit the right of the 
Company or any of its Subsidiaries (a) to establish any other forms of incentives or 
compensation for Service Providers or (b) to grant or assume options or restricted stock 
otherwise than under this Plan in connection with any proper corporate purpose, including, but 
not by way of limitation, the grant or assumption of options or restricted stock in connection with 
the acquisition by purchase, lease, merger, consolidation or otherwise, of the business, stock or 
assets of any corporation, firm or association. 

Section 8.6 At-Will Employment.  Nothing in the Plan, the Stockholders Agreement 
or any Award Agreement hereunder shall confer upon the Participant any right to continue as a 
Service Provider for the Company or any of its Subsidiaries or shall interfere with or restrict in 
any way the rights of the Company and any of its Subsidiaries, which are hereby expressly 
reserved, to discharge any Participant at any time for any reason whatsoever, with or without 
Cause, except to the extent expressly provided otherwise in a written employment agreement 
between the Participant and the Company or any of its Subsidiaries.   

Section 8.7 Stockholder Approval.  Unless determined otherwise by the 
Administrator, this Plan will be submitted for the approval of the Company’s stockholders within 
twelve months of the date of the Board’s initial adoption of this Plan.   

Section 8.8 Titles.  Titles are provided herein for convenience only and are not to 
serve as a basis for interpretation or construction of the Plan. 

Section 8.9 Conformity to Securities Laws.  The Plan is intended to conform to the 
extent necessary with all provisions of the Securities Act and the Exchange Act and any and all 
regulations and rules promulgated under any of the foregoing, to the extent the Company, any of 
its Subsidiaries or any Participant is subject to the provisions thereof.  Notwithstanding anything 
herein to the contrary, the Plan shall be administered, and Awards shall be granted and may be 
exercised, only in such a manner as to conform to such laws, rules and regulations.  To the extent 
permitted by applicable law, the Plan and Awards granted hereunder shall be deemed amended 
to the extent necessary to conform to such laws, rules and regulations. 
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Section 8.10 Governing Law.  To the extent not preempted by federal law, the Plan 
shall be construed in accordance with and governed by the laws of the State of Delaware. 

Section 8.11 Severability.  In the event any portion of the Plan or any action taken 
pursuant thereto shall be held illegal or invalid for any reason, the illegality or invalidity shall not 
affect the remaining parts of the Plan, and the Plan shall be construed and enforced as if the 
illegal or invalid provisions had not been included, and the illegal or invalid action shall be null 
and void. 

Section 8.12 Governing Documents.  In the event of any contradiction between the Plan 
and any Award Agreement or any other written agreement between a Participant and the 
Company or any Subsidiary of the Company that has been approved by the Administrator, the 
terms of the Plan shall govern, unless it is expressly specified in such Award Agreement or other 
written document that a specific provision of the Plan shall not apply. 

Section 8.13 Section 409A.  To the extent that the Administrator determines that any 
Award granted under the Plan is subject to Section 409A of the Code, the Award Agreement 
evidencing such Award shall incorporate the terms and conditions required by Section 409A of 
the Code.  To the extent applicable, the Plan and Award Agreements shall be interpreted in 
accordance with Section 409A of the Code and Department of Treasury regulations and other 
interpretive guidance issued thereunder, including without limitation any such regulations or 
other guidance that may be issued after the adoption of the Plan.  Notwithstanding any provision 
of the Plan to the contrary, in the event that following the adoption of the Plan, the Administrator 
determines that any Award may be subject to Section 409A of the Code and related Department 
of Treasury guidance (including such Department of Treasury guidance as may be issued after 
the adoption of the Plan), the Administrator may adopt such amendments to the Plan and the 
applicable Award Agreement or adopt other policies and procedures (including amendments, 
policies and procedures with retroactive effect), or take any other actions, that the Administrator 
determines are necessary or appropriate to (a) exempt the Award from Section 409A of the Code 
and/or preserve the intended tax treatment of the benefits provided with respect to the Award, or 
(b) comply with the requirements of Section 409A of the Code and related Department of 
Treasury guidance. 

*   *   *   *   *   *   * 

 



EXHIBIT 10.21 

 
EQUITY INCENTIVE PLAN OF 

ALPHABET HOLDING COMPANY, INC. 
STOCK OPTION AGREEMENT  

GRANT NOTICE 

Unless otherwise defined herein, the terms defined in the Equity Incentive Plan of Alphabet Holding 
Company, Inc. (the “Plan”) shall have the same defined meanings in this Stock Option Agreement, which 
includes the terms in this Grant Notice (the “Grant Notice”) and Appendix A attached hereto 
(collectively, the “Agreement”).   
  
You have been granted an Option to purchase Class A Common Stock (referred to in this Agreement as 
“Common Stock” or “Share”) of the Company, subject to the terms and conditions of the Plan and this 
Agreement, as follows: 
 
Name of Optionee: Jeffrey Nagel 
 
Total Number of Shares  
Subject to the Option: 49,468 
 
Exercise Price per Share: $500.00 
 
Total Exercise Price on Grant Date:  $24,734,000 
 
Grant Date: December 6, 2010 
 
Type of Option: Nonqualified Stock Option 
 
Final Expiration Date: December 6, 2020 
 
Vesting Schedule: This Option will vest and become exercisable in accordance with the vesting 

schedule set forth in Appendix A, depending on the classification of the Option 
as follows: 

 Time Options: 24,734 Shares Subject to the Option 

 Performance Options: 24,734 Shares Subject to the Option 
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Your signature below indicates your agreement and understanding that this Option is subject to all of the 
terms and conditions contained in the Agreement (including this Grant Notice, Appendix A to the 
Agreement, and the Plan).  ACCORDINGLY, PLEASE BE SURE TO READ ALL OF 
APPENDIX A, WHICH CONTAINS THE SPECIFIC TERMS AND CONDITIONS OF THIS 
OPTION. 

ALPHABET HOLDING COMPANY, INC.   OPTIONEE 
 
 
By                                               _________________________ 
Name:                                               Jeffrey Nagel 
Title:  
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APPENDIX A TO STOCK OPTION AGREEMENT 
 

ARTICLE I. 
GRANT OF OPTION 

Section 1.1 Grant of Option.  The Company hereby grants to the Optionee an Option to purchase any 
part or all of an aggregate of the Shares set forth in the Grant Notice pursuant to which this Appendix is 
attached, upon the terms and conditions set forth in the Plan and this Agreement (including the Grant 
Notice and this Appendix).  The Optionee hereby agrees that except as required by law, he or she will not 
disclose to any Person other than the Optionee’s spouse and/or tax or financial advisor (if any) the grant 
of the Option or any of the terms or provisions hereof without the prior approval of the Administrator. 

Section 1.2 Option Subject to Plan.  The Option granted hereunder is subject to the terms and 
provisions of the Plan, including without limitation, Article V and Article VIII thereof.  Except as 
provided in Section 3.2, in the event of a conflict between the terms and conditions of the Plan and this 
Agreement, the terms and conditions of the Plan shall prevail, provided that, except as provided by 
Section 8.1 of the Plan, neither the amendment, modification, suspension nor termination of this 
Agreement (including the Grant Notice) shall, without the consent of the Optionee, impair any rights or 
obligations under the Option. 

Section 1.3 Exercise Price.  The Exercise Price of the Shares covered by the Option shall be the 
Exercise Price per Share as set forth in the Grant Notice (without commission or other charge). 

ARTICLE II. 
VESTING SCHEDULE; EXERCISABILITY 

Section 2.1 Vesting and Exercisability of Time Options. 

(a) Vesting.  Except as provided below, the Time Options shall become vested, so long as the 
Optionee remains continuously in service as a Service Provider, from the date hereof through each 
relevant date set forth below, as follows: 

(i) 20% of the Time Options shall become vested on the first anniversary of the Start 
Date;  

(ii) 20% of the Time Options shall become vested on the second anniversary of the 
Start Date; 

(iii) 20% of the Time Options shall become vested on the third anniversary of the 
Start Date; 

(iv) 20% of the Time Options shall become vested on the fourth anniversary of the 
Start Date; and 

(v) 20% of the Time Options shall become vested on the fifth anniversary of the 
Start Date. 

(b) Termination Vesting; Liquidity Event Vesting.   
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(i) In the event Optionee becomes entitled to receive severance payments pursuant 
to Section 4(b) of the Employment Agreement and Optionee executes and does not revoke the 
Release (as defined in the Employment Agreement), a pro-rata portion of unvested Time Options, 
if any, which are then outstanding  shall become immediately vested, which pro-rata amount shall 
be determined by multiplying 4,946.80 by a fraction, the numerator of which is the number of 
days Optionee was a Service Provider during the period beginning on the day following the 
immediately preceding vesting date under Section 2.1(a) (or if no vesting date under Section 
2.1(a) has occurred at such time, the Start Date) and ending on the Date of Termination (as 
defined in the Employment Agreement) and the denominator of which is 365.   

(ii) If, following the date of a Change in Control, the Optionee becomes entitled to 
receive severance payments pursuant to Section 4(b) of the Employment Agreement and 
Optionee executes and does not revoke the Release (as defined in the Employment Agreement), 
any and all unvested Time Options shall become fully vested. 

(iii) Any and all unvested Time Options shall become fully vested at the effective 
time of the first Liquidity Event.   

(c) Discretionary Vesting.  The Administrator, in its sole discretion, may accelerate the 
vesting of any outstanding unvested portion of the Time Options that does not otherwise vest pursuant to 
this Section 2.1. 

Section 2.2 Vesting and Exercisability of Performance Options. 

(a) Performance Based Vesting.  If, as of the effective date of the first Liquidity Event, the 
Administrator determines that the Internal Rate of Return is between 20% and 25%, then, so long as the 
Optionee remains continuously in service as a Service Provider through the date of such Liquidity Event, 
the portion of the Performance Options which shall be entitled to vest, at the effective time of such 
Liquidity Event, shall be as follows:  

(i) 20% of the Performance Options shall vest upon the achievement of an Internal 
Rate of Return that is equal to and not greater or less than 21.0%; 

(ii) 40% of the Performance Options shall vest upon the achievement of an Internal 
Rate of Return that is equal to and not greater or less than 22.0%; 

(iii) 60% of the Performance Options shall vest upon the achievement of an Internal 
Rate of Return that is equal to and not greater or less than 23.0%; 

(iv) 80% of the Performance Options shall vest upon the achievement of an Internal 
Rate of Return that is equal to and not greater or less than 24.0%;  

(v) 100% of the Performance Options shall vest upon the achievement of an Internal 
Rate of Return that is equal to and not greater or less than 25.0%; and 

(vi) with respect to any portion of the Performance Options that does not vest 
pursuant to any of clauses (a)(i) through (a)(v) above, the Administrator shall use linear 
interpolation on a pro rata basis consistent with the vesting provisions contained in clauses (a)(i) 
through (a)(v) above to determine the portion of the Performance Options that shall vest and 
become exercisable, at the effective time of such Liquidity Event. 
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 For the avoidance of doubt, and notwithstanding anything herein to the contrary, no portion of the 
Performance Options shall vest if the Internal Rate of Return as of the effective time of such Liquidity 
Event is below 20%, and 100% of the Performance Options shall vest, at the effective time of such 
Liquidity Event, if the Internal Rate of Return as of such date is 25% or greater.   

(b) Termination Vesting.  In the event (i) Optionee’s Date of Termination occurs on or 
following the date of the first Change in Control and prior to the date of the first Liquidity Event, 
(ii) Optionee becomes entitled to receive severance payments pursuant to Section 4(b) of the Employment 
Agreement, and (iii) Optionee executes and does not revoke the Release, the Performance Options shall 
remain outstanding and eligible to become vested pursuant to Section 2.2(a) until the earlier of (i) the 
Final Expiration Date, (ii) the effective time of the first Liquidity Event, and (iii) the second anniversary 
of the Date of Termination.  Any portion of the Performance Options that remains outstanding hereunder 
and does not become vested prior to the effective time of the first Liquidity Event shall be immediately 
forfeited on the earlier of (i) the Final Expiration Date, (ii) the effective time of the first Liquidity Event, 
and (iii) the second anniversary of the Date of Termination.  Notwithstanding Section 2.5, the portion of 
the Performance Option that becomes vested at the effective time of the first Liquidity Event, if any, shall 
be exercisable until the later of (x) the date ninety (90) days following the date of the first Liquidity 
Event, and (y) in the event an underwriter’s lock-up exists for more than sixty (60) days during such 
ninety (90) day period with respect to the Shares, thirty (30) days following the date the Shares are no 
longer subject to such lock-up; provided, that such vested portion of the Performance Option will 
terminate at the effective time of the Liquidity Event if (A) such vested portion of the Performance 
Option is terminated in accordance with Section 8.1(b)(i)(A) of the Plan or (B) Optionee receives fifteen 
(15) days advance written notice that such vested portion of the Performance Option will be terminated in 
connection with the Liquidity Event and that any vested portion may be exercised at the effective time of 
the Liquidity Event. 

(c) Discretionary Vesting.  The Administrator, acting reasonably in its sole discretion, may 
accelerate the vesting of any outstanding unvested portion of the Performance Options that does not 
otherwise vest pursuant to this Section 2.2.   

Section 2.3 No Vesting of Options.  Notwithstanding anything to the contrary in this Agreement and 
except as provided in Section 2.2(b), any portion of the Option that has not become vested pursuant to 
Section 2.1 or 2.2 on or prior to the date of the Optionee’s termination of service as a Service Provider 
shall be forfeited and shall not thereafter become vested or exercisable.   

Section 2.4 Exercisability of the Option.   The Optionee shall not have the right to exercise the 
Option until the date the applicable portion of the Option becomes vested pursuant to Section 2.1 or 2.2.  
The date that the applicable portion of the Option becomes exercisable is referred to herein as the 
“Exercise Commencement Date.”  Subject to Section 8.1 of the Plan, following the Exercise 
Commencement Date, the applicable portion of the Option shall remain exercisable until it becomes 
unexercisable under Section 2.5.  Once the Option becomes unexercisable, it shall be forfeited 
immediately. 

Section 2.5 Expiration of Option. 

(a) Subject to the terms of the Plan, the Option may not be exercised to any extent by anyone 
after the first to occur of the following events: 

(i) The Final Expiration Date;  
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(ii) Except for such longer period of time as the Administrator may otherwise 
approve, in the event of Optionee’s termination of service as a Service Provider for any reason 
other than Cause, death or Disability, one-hundred eighty (180) days following the date of the 
Optionee’s termination of service as a Service Provider;  

(iii) Except as the Administrator may otherwise approve, the date that the Company 
terminates the Optionee’s service as a Service Provider for Cause; or 

(iv) Except for such longer period of time as the Administrator may otherwise 
approve, twelve (12) months following the Optionee’s termination of service as a Service 
Provider by reason of the Optionee’s death or Disability. 

(b) Notwithstanding Section 2.5(a)(ii), in the event (i) Optionee’s Date of Termination 
occurs prior to the date of the first Liquidity Event, (ii) Optionee becomes entitled to receive severance 
payments pursuant to Section 4(b) of the Employment Agreement, and (iii) Optionee executes and does 
not revoke the Release, Optionee may elect (the “Election”) by providing written notice to the Company, 
within the one-hundred eighty (180) day period following Optionee’s Date of Termination, to extend the 
exercise period of the portion of the Option which is outstanding and vested (the “Vested Portion”) from 
the date such Election is made until the earlier of (i) the later of (x) the date ninety (90) days following the 
date of the first Liquidity Event, and (y) in the event an underwriter’s lock-up exists for more than sixty 
(60) days during such ninety (90) day period with respect to the Shares, thirty (30) days following the 
date the Shares are no longer subject to such lock-up; provided, that the Vested Portion will terminate at 
the effective time of the Liquidity Event if (A) the Vested Portion is terminated in accordance with 
Section 8.1(b)(i)(A) of the Plan or (B) Optionee receives fifteen (15) days advance written notice that the 
Vested Portion will be terminated in connection with the Liquidity Event and that the Vested Portion may 
be exercised at the effective time of the Liquidity Event, (ii) the Final Expiration Date and (iii) the date 
that is thirty (30) days following the date the Optionee is legally free to sell the Shares underlying the 
Vested Portion through an established public securities market and is not prohibited from selling such 
Shares due to a an underwriter’s lock-up of such Shares, assuming for this clause (iii) that the Vested 
Portion has been exercised.  In the event Optionee makes the Election, the Vested Portion subject to the 
Election shall only be exercisable for that number of Shares (rounded up to the nearest whole Share) 
determined by dividing (A) the Date of Termination Fair Market Value, by (B) the Fair Market Value per 
Share on the date the Optionee exercises the Vested Portion; provided, that, in no event shall the number 
of Shares exceed the original number of Shares subject to the Vested Portion.  Notwithstanding anything 
herein to the contrary, if the Optionee makes the Election, and provided that the Optionee subsequently 
decides to exercise all or any portion of the Vested Portion, such exercise must occur on a single date 
following the date the Election is made and prior to the expiration of the extended exercise period as 
provided in this paragraph.  Any portion of the Vested Portion not exercised on such exercise date and 
any portion of the Vested Portion not exercised at the expiration of the extended exercise period (as 
provided in this paragraph) shall be forfeited immediately.  

(c) For the purposes of the Plan and this Agreement, the date of the Optionee’s termination 
of service as a Service Provider shall be the last day that the Optionee provided service as a Service 
Provider. 

Section 2.6 Partial Exercise.  Any exercisable portion of the Option or the entire Option, if then 
wholly exercisable, may be exercised in whole or in part at any time prior to the time when the Option or 
portion thereof becomes unexercisable. 
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Section 2.7 Exercise of Option.  The exercise of the Option shall be governed by the terms of this 
Agreement and the terms of the Plan, including, without limitation, the provisions of Article V of the 
Plan. 

Section 2.8 Manner of Exercise; Tax Withholding. 

(a) Unless determined otherwise by the Administrator, as a condition to the exercise of the 
Option, the Optionee shall concurrently with the exercise of the Option, execute the Stockholders 
Agreement, unless the Optionee has already executed the Stockholders Agreement.  This Section 2.8(a) 
shall not apply if the Shares underlying the Option are registered on Form S-8 or otherwise. 

(b) To the extent permitted by law or the applicable listing rules, if any, the Optionee may 
pay for the Shares with respect to which such Option or portion of such Option is exercised through 
(i) payment in cash; (ii) the delivery of Shares which are owned by the Optionee, duly endorsed for 
transfer to the Company with a Fair Market Value on the date of delivery equal to the aggregate Exercise 
Price of the exercised portion of the Option; (iii) through the surrender of Shares then issuable upon 
exercise of the Option having a Fair Market Value on the date of the exercise of the Option equal to the 
aggregate Exercise Price of the exercised portion of the Option; or (iv) following the date the Shares are 
listed on a national securities exchange, the delivery of a notice that the Optionee has placed a market sell 
order with a broker with respect to Shares then-issuable upon exercise of the Option, and that the broker 
has been directed to pay a sufficient portion of the net proceeds of the sale to the Company in satisfaction 
of the aggregate Exercise Price; provided, that payment of such proceeds is then made to the Company 
upon settlement of such sale. 

(c) The Optionee shall make appropriate arrangements for the payment to the Company (or 
its Subsidiary, as applicable) of all amounts which the Company (or its Subsidiary, as applicable) is 
required to withhold under applicable law in connection with the exercise of the Option.  With the consent 
of the Administrator and subject to any applicable legal conditions or restrictions, the Company shall, 
upon the Optionee’s request, withhold from the Shares otherwise issuable to the Optionee upon the 
exercise of the Option (or any portion thereof) a number of whole Shares having a Fair Market Value, 
determined as of the date of exercise, not in excess of the minimum of tax required to be withheld by law 
(or such lower amount as may be necessary to avoid adverse accounting).  Any adverse consequences to 
the Optionee arising in connection with the Share withholding procedure set forth in the preceding 
sentence shall be the sole responsibility of the Optionee.     

ARTICLE III. 
OTHER PROVISIONS 

Section 3.1 Optionee Representation; Not a Contract of Service.  The Optionee hereby represents that 
the Optionee’s execution of this Agreement and participation in the Plan is voluntary and that the 
Optionee has in no way been induced to enter into this Agreement in exchange for or as a requirement of 
the expectation of service with the Company or any of its Subsidiaries.  Nothing in this Agreement or in 
the Plan shall confer upon the Optionee any right to continue as a Service Provider, or shall interfere with 
or restrict in any way the rights of the Company or its Subsidiaries, which are hereby expressly reserved, 
to discharge the Optionee at any time for any reason whatsoever, with or without Cause, except pursuant 
to an employment or consulting agreement executed by and between the Company and the Optionee and 
approved by the Board.     

Section 3.2 Shares Subject to Plan and Stockholders Agreement; Restrictions on the Transfer of 
Options and Common Stock.  Except as otherwise set forth in this Section 3.2, the Optionee 
acknowledges that this Option and any Shares acquired upon exercise of the Option are subject to the 
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terms of the Plan and the Stockholders Agreement including, without limitation, the restrictions set forth 
in Sections 5.6 and 5.7 of the Plan.  Notwithstanding anything in the Plan or this Agreement to the 
contrary, (i) in the event a Corporate Event occurs prior to the date of a Liquidity Event and the 
Administrator takes any action with respect to the unvested portion of the Option pursuant to Section 
8.1(b)(i)(A) or Section 8.1(b)(ii) of the Plan, the unvested portion of such Option that is scheduled to 
terminate pursuant to either of such sections will automatically vest at the effective time of such 
Corporate Event and the Optionee shall be provided with no less than fifteen (15) days advance notice 
that the applicable portion of the Option may be exercised at the effective time of such Corporate Event, 
(ii) where the Plan states that the Administrator may act in its “sole discretion,” the Administrator agrees 
that it shall act in good faith to the extent any such action will adversely affect the Option and the 
Administrator shall use its commercially reasonable efforts to ensure that its actions do not result in 
adverse tax consequences to the Optionee under Section 409A of the Code; (iii) Section 8.4 of the Plan 
shall not apply to Optionee; and (iv) all disputes regarding this Option shall be subject to the arbitration 
provisions set forth in Section 11(i) of the Employment Agreement and shall be subject to a de novo 
standard of review, unless the dispute relates to a matter that requires Administrator discretion (e.g., 
equitable adjustment of outstanding Options pursuant to Section 8.1 of the Plan, determination of Fair 
Market Value, etc.), in which case the decision shall be subject to an arbitrary and capricious standard of 
review. 

Section 3.3 Construction.  This Agreement shall be administered, interpreted and enforced under the 
laws of the State of Delaware. 

Section 3.4 Conformity to Securities Laws.  The Optionee acknowledges that the Plan is intended to 
conform to the extent necessary with all provisions of the Securities Act and the Exchange Act and any 
and all regulations and rules promulgated thereunder by the Securities and Exchange Commission, 
including without limitation Rule 16b-3.  Notwithstanding anything herein to the contrary, the Plan, the 
Stockholders Agreement and this Agreement shall be administered, and the Option is granted and may be 
exercised, only in such a manner as to conform to such laws, rules and regulations.  To the extent 
permitted by applicable law, the Plan and this Agreement shall be deemed amended to the extent 
necessary to conform to such laws, rules and regulations. 

Section 3.5 Amendment, Suspension and Termination.  The Option may be wholly or partially 
amended or otherwise modified, suspended or terminated at any time or from time to time by the 
Administrator or the Board, provided that, except as provided by Section 8.1 of the Plan, neither the 
amendment, modification, suspension nor termination of this Agreement (including the Grant Notice) 
shall, without the consent of the Optionee, impair any rights or obligations under the Option. 

Section 3.6 Data Privacy Consent.  As a condition of the Option grant, the Optionee explicitly and 
unambiguously consents to the collection, use and transfer, in electronic or other form, of personal data as 
described in this paragraph by and among, as applicable, the Company and its Subsidiaries and Affiliates 
for the exclusive purpose of implementing, administering and managing the Optionee’s participation in 
the Plan.  The Optionee understands that the Company and its Subsidiaries and Affiliates hold certain 
personal information about the Optionee, including the Optionee’s name, home address and telephone 
number, date of birth, social insurance number or other identification number, salary, nationality, job title, 
any shares of stock or directorships held in the Company, details of all restricted stock or any other 
entitlement to Shares awarded, canceled, exercised, vested, unvested or outstanding in the Optionee’s 
favor, for the purpose of implementing, managing and administering the Plan (the “Data”).  The Optionee 
further understands that the Company and its Subsidiaries and Affiliates may transfer the Data amongst 
themselves as necessary for the purpose of implementation, administration and management of the 
Optionee’s participation in the Plan, and that the Company and its Subsidiaries and Affiliates may each 
further transfer the Data to any third parties assisting the Company in the implementation, administration 
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and management of the Plan.  The Optionee understands that these recipients may be located in the 
Optionee’s country, or elsewhere, and that the recipient’s country may have different data privacy laws 
and protections than the Optionee’s country.  The Optionee understands that he or she may request a list 
with the names and addresses of any potential recipients of the Data by contacting his or her local human 
resources representative.  The Optionee authorizes such recipients to receive, possess, use, retain and 
transfer the Data, in electronic or other form, for the purposes of implementing, administering and 
managing the Optionee’s participation in the Plan, including any requisite transfer of such Data as may be 
required to a broker or other third party with whom the Optionee may elect to deposit any Shares.  The 
Optionee understands that the Data will be held only as long as is necessary to implement, administer, and 
manage the Optionee’s participation in the Plan.  The Optionee understands that he or she may, at any 
time, view the Data, request additional information about the storage and processing of the Data, require 
any necessary amendments to the Data, or refuse or withdraw the consents herein in writing, in any case 
without cost, by contacting his or her local human resources representative.  The Optionee understands 
that refusal or withdrawal of consent may affect the Optionee’s ability to participate in the Plan.  For 
more information on the consequences of refusal to consent or withdrawal of consent, the Optionee 
understands that he or she may contact his or her local human resources representative. 

 

ARTICLE IV. 
DEFINITIONS 

Whenever the following terms are used in this Agreement (including the Grant Notice), they shall 
have the meaning specified below unless the context clearly indicates to the contrary.  Capitalized terms 
used in this Agreement and not defined below shall have the meaning given such terms in the Plan.  The 
singular pronoun shall include the plural, where the context so indicates. 

Section 4.1 Change in Control.  “Change in Control” shall mean (a) any transaction (including, 
without limitation, any merger, consolidation or sale of assets or equity interests, or any acquisition of 
stock in the open market or otherwise) the result of which is that any “person” (as defined within the 
meaning of Rules 13d-3 and 13d-5 of the Exchange Act) or “group” (as defined within the meaning of 
Rules 13d-3 and 13d-5 of the Exchange Act), other than any of the Principal Stockholders or an Affiliate 
of any Principal Stockholders, obtains (i) direct or indirect beneficial ownership of more than fifty (50) 
percent of the voting power of the Successor Company’s securities outstanding immediately after such 
transaction, or (ii) all or substantially all of the assets of the Company, or the Company and its 
Subsidiaries taken as a whole, or (B) the consummation of a merger which results in the Principal 
Stockholders, including any Affiliates of any Principal Stockholders, no longer holding, directly or 
indirectly, beneficial ownership of more than fifty (50) percent of the voting power of the Successor 
Company’s securities.  For this purpose, “Successor Company” shall mean the Company, its successor or 
the entity that, as a result of a transaction, controls, directly or indirectly, the Company (or its successor) 
immediately after the transaction.  Notwithstanding the foregoing, in no event shall a Change in Control 
occur as a result of a public offering of shares of common stock of the Company or a Successor 
Company. 

Section 4.2 Company.  “Company” shall mean Alphabet Holding Company, Inc., a Delaware 
corporation.  

Section 4.3 Effective Date.  “Effective Date” shall mean October 1, 2010, the date of the 
consummation of the transactions contemplated in that certain Agreement and Plan of Merger among the 
Company, NBTY, Inc., and Alphabet Merger Sub, Inc., dated as of July 15, 2010. 
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Section 4.4 Date of Termination Fair Market Value.  “Date of Termination Fair Market Value” shall 
mean the product determined by multiplying (i) the number of Shares subject to the Vested Portion that is 
subject to the Election, by (ii) the Fair Market Value per Share on the Date of Termination.  Fair Market 
Value for this purpose shall be determined in accordance with the terms of the Stockholders Agreement, 
as amended by any side letter agreement between the Company and the Optionee. 

Section 4.5 Employment Agreement.  “Employment Agreement” shall mean the Employment 
Agreement dated as of November 8, 2010, by and among the Company, NBTY, Inc. and the Optionee, as 
such Employment Agreement may be amended from time to time. 

Section 4.6 Exercise Price.  “Exercise Price” shall mean the per Share price set forth in the Grant 
Notice.  

Section 4.7 Final Expiration Date.  “Final Expiration Date” shall mean the final expiration date set 
forth in the Grant Notice. 

Section 4.8 Grant Date.  “Grant Date” shall be the grant date set forth in the Grant Notice. 

Section 4.9 Grant Notice.  “Grant Notice” shall mean the Grant Notice referred to in Section 1.1 of 
this Agreement, which Grant Notice is for all purposes a part of the Agreement. 

Section 4.10 Internal Rate of Return.  “Internal Rate of Return” shall mean the internal rate of return 
realized by the Principal Stockholders on the Invested Capital as a result of the Investment Proceeds 
realized or deemed realized by the Principal Stockholders, calculated without reduction for any taxes 
imposed on such Investment Proceeds and after giving effect to any vested Awards. The Internal Rate of 
Return shall be determined in respect of any Liquidity Event as if the Principal Stockholders liquidated 
their entire remaining Investment in such Liquidity Event for a price equal to the fair market value of the 
remaining Investment on the date of the Liquidity Event, as reasonably determined by the Administrator.  
In determining the Internal Rate of Return as of any date, all Investment Proceeds theretofore received, 
directly or indirectly, by the Principal Stockholders in respect of their Investment shall be taken into 
account, and no other amounts theretofore received by the Principal Stockholders shall be taken into 
account.   

Section 4.11 Invested Capital.  “Invested Capital” shall mean the purchase price paid by the Principal 
Stockholders for the Investment, including any fees and expenses paid by any Principal Stockholder. 

Section 4.12 Investment.  “Investment” shall mean the Shares acquired by the Principal Stockholders 
in connection with their investment in the Company on the Effective Date. 

Section 4.13 Investment Proceeds.  “Investment Proceeds” shall mean all cash or cash equivalents 
received by the Principal Stockholders in respect of the Investment, net of any unreimbursed fees and 
expenses paid or payable to any Principal Stockholder or third party, including the aggregate value of any 
cash received in connection with the disposition of any property previously exchanged for or in 
consideration of any portion of the Investment.  In connection with a Liquidity Event, the Fair Market 
Value of any equity securities of the Company and any property previously received in consideration for 
the Investment, in each case, held by the Principal Stockholders at the time of the Liquidity Event that are 
not disposed of in the Liquidity Event shall be treated as Investment Proceeds. 

Section 4.14 Liquidity Event.  “Liquidity Event” shall mean either (a) the consummation of the sale, 
transfer, conveyance or other disposition in one or a series of transactions, of the equity securities of the 
Company or its successor held, directly or indirectly, by any of the Principal Stockholders in exchange for 
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cash, or in the case of any transaction resulting in the exchange for consideration other than cash (“non-
cash consideration”) the receipt of cash upon the disposition of such non-cash consideration, such that 
immediately following such transaction or disposition (or series of transactions or dispositions), the total 
number of all equity securities of the Company or its successor held, directly or indirectly, by the 
Principal Stockholders is, in the aggregate, less than 25% of the total number of equity securities (as such 
securities may be adjusted for the occurrence of a corporate event) held, directly or indirectly, by the 
Principal Stockholders as of the Effective Date (as such securities may be adjusted for the occurrence of a 
corporate event); or (b) the consummation of the sale, lease, transfer, conveyance or other disposition 
(other than by way of merger or consolidation and other than by way of any transaction otherwise covered 
under the preceding sub-clause(a)), in one or a series of related transactions, of all or substantially all of 
the assets of the Company, or the Company and its Subsidiaries taken as a whole, to any “person” (as 
defined within the meaning of Rules 13d-3 and 13d-5 of the Exchange Act ) other than to any Principal 
Stockholders or an Affiliate of any Principal Stockholders. 

Section 4.15 Option.  “Option” shall mean the option to purchase Common Stock granted under this 
Agreement. 

Section 4.16 Optionee.  “Optionee” shall be the Person designated as such in the Grant Notice. 

Section 4.17 Performance Options.  “Performance Option(s)” shall mean the portion of the Option 
designated as Performance Options in the Grant Notice.   

Section 4.18 Plan.  “Plan” shall mean the Equity Incentive Plan of Alphabet Holding Company, Inc. 

Section 4.19 Start Date. “Start Date” shall have the meaning given to such term in the Employment 
Agreement. 

Section 4.20 Time Options.  “Time Options” shall mean the portion of the Option designated as Time 
Options in the Grant Notice. 

***  
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EQUITY INCENTIVE PLAN   

 OF ALPHABET HOLDING COMPANY, INC. 
STOCK PURCHASE AGREEMENT 

THIS STOCK PURCHASE AGREEMENT (the “Agreement”) is entered into as of this 
17th day of December, 2010 (the “Effective Date”) by and between Alphabet Holding Company, 
Inc. (the “Company”) and Jeffrey Nagel (the “Purchaser”).   

AGREEMENT 

In consideration of the mutual covenants and agreements set forth herein and for good 
and valuable consideration, the receipt and adequacy of which is hereby acknowledged, the 
parties hereby agree as follows: 

ARTICLE 1 
DEFINITIONS 

1.1 Definitions.  As used in this Agreement, and unless the context requires a 
different meaning, the following terms have the meanings specified below.  All capitalized terms 
used in this Agreement without definition shall have the meanings ascribed in the Plan. 

(a) “Company” shall have the meaning set forth above. 

(b) “Contractual Obligation” means as to any Person, any provision of any 
security issued by such Person or any provision of any agreement, lease of real or personal 
property, undertaking, contract, indenture, mortgage, deed of trust or other instrument to which 
such Person is a party or by which it or any of its property is bound. 

(c) “Governmental Authority” means the government of any nation, state, 
city, locality or other political subdivision of any thereof, any entity exercising executive, 
legislative, judicial, regulatory or administrative functions of or pertaining to government, and 
any corporation or other entity exercising public functions owned or controlled, through stock or 
capital ownership or otherwise, by any of the foregoing. 

(d) “Plan” means the Equity Incentive Plan of Alphabet Holding Company, 
Inc., as may be amended from time to time. 

(e) “Requirements of Law” means, as to any Person, the provisions of the 
Certificate of Incorporation and By-laws or other organizational or governing documents of such 
Person, and any law, treaty, rule, regulation, right, privilege, qualification, license or franchise, 
order, judgment, or determination, in each case, of an arbitrator or a court or other Governmental 
Authority, in each case, applicable to or binding upon such Person or any of its property (or to 
which such Person or any of its property is subject) or applicable to any or all of the transactions 
contemplated by, or referred to in, this Agreement. 

 



ARTICLE 2 
PURCHASE AND SALE OF COMMON STOCK 

2.1 Purchase and Sale of Shares.  Upon the terms and subject to the conditions set 
forth herein, contemporaneously with the execution and delivery of this Agreement, the 
Company is selling to the Purchaser from the Plan and the Purchaser is purchasing from the 
Company 800 Shares and the Purchaser is paying to the Company, by check, $400,000 for the 
Shares described above.  

2.2 Manner of Purchase of Shares.  Shares purchased pursuant to this Agreement 
shall only be issued following the occurrence of all of the following: 

(a) Execution by the Purchaser of this Agreement; 

(b) Execution by the Purchaser of the Stockholders Agreement; and 

(c) Full payment (in cash or by personal, certified, or bank cashier check) by 
the Purchaser for the Shares being acquired by the Purchaser.   

2.3 Conditions to Issuance of Stock Certificates.  The Administrator may, in good 
faith in the reasonable exercise of its discretion, take whatever additional actions it deems 
appropriate to effect compliance by the Company and the Purchaser of the Securities Act, the 
Exchange Act and any other federal or state securities laws or regulations, including, without 
limitation, placing legends on share certificates.  A certificate of shares will be delivered to the 
Purchaser at the Company’s principal place of business following the receipt by the Company of 
the executed documents referenced in Section 2.2 above, unless an earlier date is agreed upon.  
Notwithstanding the above, the Company shall not be required to issue or deliver any certificate 
or certificates for Shares purchased prior to fulfillment of all of the following conditions or if the 
Company chooses to issue the shares in another form (e.g., book entry): 

(a) The admission of such Shares to listing on any and all stock exchanges on 
which such class of stock is then listed; 

(b) The completion of any registration or other qualification of such Shares, or 
the determination of exemption from registration or qualification, under any state or federal law 
or under the rulings or regulations of the Securities and Exchange Commission or any other 
governmental regulatory body, which the Administrator shall, in good faith, in the reasonable 
exercise of discretion, deem necessary or advisable; and 

(c) The obtaining of any approval or other clearance from any state or federal 
governmental agency which the Administrator shall, in good faith, in the reasonable exercise of 
its discretion, determine to be necessary or advisable. 

ARTICLE 3 
REPRESENTATIONS AND WARRANTIES OF THE PURCHASER 

The Purchaser hereby represents and warrants as of the date hereof as follows: 

2 
 



3.1 Authorization.  The Purchaser has the necessary authority and capacity to enter 
into and perform his obligations under this Agreement. 

3.2 Noncontravention.  The execution, delivery and performance of this Agreement 
by the Purchaser and the consummation of the transactions contemplated hereby, do not and will 
not (a) violate any Requirements of Law applicable to the Purchaser, or (b) result in a material 
breach or default under any of the Contractual Obligations of the Purchaser, or under any order, 
writ, judgment, injunction, decree, determination or award of any Governmental Authority, in 
each case applicable to the Purchaser or the Purchaser’s properties. 

3.3 Binding Effect.  This Agreement has been duly executed and delivered by the 
Purchaser, and this Agreement constitutes the legal, valid and binding obligations of the 
Purchaser, enforceable against the Purchaser in accordance with its terms, except as such 
enforceability may be limited by applicable bankruptcy, insolvency, or similar laws affecting the 
enforcement of creditors’ rights generally or by equitable principles relating to enforceability. 

3.4 Governmental Authorization; Third Party Consent.  No approval, consent, 
compliance, exemption, authorization, or other action by, or notice to, or filing with, any 
Governmental Authority or any other Person in respect of any Requirements of Law, and no 
lapse of a waiting period under any Requirements of Law, is necessary or required in connection 
with the execution, delivery or performance by the Purchaser (including, without limitation, the 
acquisition of the Shares) or enforcement against the Purchaser of this Agreement or the 
transactions contemplated hereby. 

3.5 Broker’s, Finder’s or Similar Fees.  There are no brokerage commissions, 
finder’s fees or similar fees or commissions payable in connection with the transactions 
contemplated hereby based on any agreement, arrangement or understanding with the Purchaser 
or any action taken by the Purchaser.  The Company shall not be liable for any costs or expenses 
incurred by or on behalf of the Purchaser in connection with this Agreement or the transactions 
contemplated hereby.  

3.6 Securities Law Representations. 

(a) The Purchaser is receiving the Shares for investment for his own account 
and not with a view to, or for resale in connection with, the distribution or other disposition 
thereof, other than as contemplated hereby. 

(b) The Purchaser has been given the opportunity to obtain any information or 
documents which he deems necessary to evaluate the merits and risks related to his investment in 
the Shares and to verify the information received, and the Purchaser’s knowledge and experience 
in financial and business matters are such that he is capable of evaluating the merits and risks of 
his receipt of the Shares. 

(c) The Purchaser’s financial condition is such that he can afford to bear the 
economic risk of holding the Shares for an indefinite period of time and has adequate means for 
providing for Purchaser’s current needs and contingencies and to suffer a complete loss of his 
investment in the Shares. 
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(d) The Purchaser hereby consents to the placement of a restrictive legend as 
contemplated by the Stockholders Agreement. 

ARTICLE 4 
MISCELLANEOUS 

4.1 Stockholders Agreement.  Any Shares acquired pursuant to this Agreement shall 
also be subject to the terms and conditions of a Stockholders Agreement.   

4.2 Amendment and Waiver.  Any amendment, supplement or modification of or to 
any provision of this Agreement, any waiver of any provision of this Agreement, and any 
consent to any departure by any party from the terms of any provision of this Agreement, shall 
be effective (i) only if it is made or given in writing and signed by the Company and the 
Purchaser and (ii) only in the specific instance and for the specific purpose for which made or 
given. 

4.3 Counterparts.  This Agreement may be executed in any number of counterparts 
and by the parties hereto in separate counterparts, each of which when so executed shall be 
deemed to be an original and all of which taken together shall constitute one and the same 
agreement. 

4.4 Headings.  The headings in this Agreement are for convenience of reference only 
and shall not limit or otherwise affect the meaning hereof. 

4.5 Governing Law.  This Agreement shall be governed by and construed in 
accordance with the laws of the State of Delaware, without regard to the principles of conflicts of 
law thereof. 

4.6 Severability.  If any one or more of the provisions contained herein, or the 
application thereof in any circumstance, is held invalid, illegal or unenforceable in any respect 
for any reason, the validity, legality and enforceability of any such provision in every other 
respect and of the remaining provisions hereof shall not be in any way impaired. 

4.7 Entire Agreement.  This Agreement, together with the Stockholders Agreement 
and the Plan, is intended by the parties hereto as a final expression of their agreement and is 
intended to be a complete and exclusive statement of the agreement and understanding of the 
parties hereto in respect of the subject matter contained herein.  There are no restrictions, 
promises, warranties or undertakings, other than those set forth herein or therein.  This 
Agreement supersedes all prior agreements and understandings between the parties with respect 
to such subject matter. 

4.8 Further Assurances.  Each of the parties shall execute such documents and 
perform such further acts (including, without limitation, obtaining any consents, exemptions, 
authorizations, or other actions by, or giving any notices to, or making any filings with, any 
Governmental Authority or any other Person) as may be reasonably required or desirable to carry 
out or to perform the provisions of this Agreement. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties hereto have executed and delivered this 
Agreement or caused this Agreement to be executed and delivered by their authorized 
representatives as of the date first above written. 

ALPHABET HOLDING COMPANY, INC. 

By:       
 Name:  Sandra J. Horbach 
 Title:    Authorized Person 
 

 

PURCHASER 
 
 

By:       
Name:  Jeffrey Nagel 

 

 

 

 



Exhibit 21.1

Subsidiaries of
NBTY, Inc. (Delaware)

Holland & Barrett Retail Limited (United Kingdom)
NBTY Acquisition, LLC (Delaware) d/b/a

Leiner Health Products
NBTY Europe Limited (United Kingdom)
Puritan’s Pride, Inc. (New York)
Rexall Sundown, Inc. (Florida)
Solgar, Inc. (Delaware) d/b/a Solgar Vitamin and Herb
United States Nutrition, Inc. (Delaware), d/b/a US Nutrition
Vitamin World, Inc. (Delaware)
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	Exhibit 3.1
	   1.  Dividends.  The holders of the Common Stock shall be entitled to the payment of dividends when and as declared by the board of directors of the Corporation (the “Board”) out of funds legally available therefor and to receive other distributions from the Corporation, including distributions of contributed capital, when and as declared by the Board.  Any dividends declared by the Board to the holders of the then outstanding Common Stock shall be paid to the holders thereof pro rata in accordance with the number of shares of Common Stock held by each such holder as of the record date of such dividend.
	   2.  Liquidation, Dissolution or Winding Up.  In the event of any liquidation, dissolution or winding up of the Corporation, whether voluntary or involuntary, the funds and assets of the Corporation that may be legally distributed to the Corporation’s stockholders shall be distributed among the holders of the then outstanding Common Stock pro rata, in accordance with the number of shares of Common Stock held by each such holder.
	   3.  Voting.  Each holder of Common Stock shall have full voting rights and powers equal to the voting rights and powers of each other holder of Common Stock and shall be entitled to one (1) vote for each share of Common Stock held by such holder.  Each holder of Common Stock shall be entitled to notice of any stockholders’ meeting in accordance with the bylaws of the Corporation (as in effect at the time in question) and applicable law on all matters put to a vote of the stockholders of the Corporation.

	Exhibit 3.2
	ARTICLE I. OFFICES
	Section 1. Registered Office.  The registered office of NBTY, Inc. (the “Corporation”) shall be in the City of Wilmington, County of New Castle, State of Delaware.
	Section 2. Other Offices.  The Corporation may also have offices at such other places both within and without the State of Delaware as the Board of Directors may from time to time determine or the business of the Corporation may require.

	ARTICLE II. MEETINGS OF STOCKHOLDERS
	Section 1. Place of Meetings.  Meetings of stockholders shall be held at any place within or outside the State of Delaware designated by the Board of Directors.  The Board of Directors may, in its sole discretion, determine that a meeting of stockholders shall not be held at any place, but may instead be held solely by means of remote communication authorized by and in accordance with Section 211(a)(2) of the Delaware General Corporation Law (the “DGCL”). In the absence of any such designation, stockholders’ meetings shall be held at the principal executive office of the Corporation.
	Section 2. Annual Meetings of Stockholders.  The annual meeting of stockholders shall be held each year on a date and at a time designated by the Board of Directors.  At each annual meeting directors shall be elected and any other proper business may be transacted.
	Section 3. Quorum; Adjourned Meetings and Notice Thereof.  A majority of the stock issued and outstanding and entitled to vote at any meeting of stockholders, the holders of which are present in person or represented by proxy, shall constitute a quorum for the transaction of business except as otherwise provided by law, by the Certificate of Incorporation, or by these Bylaws.  A quorum, once established, shall not be broken by the withdrawal of enough votes to leave less than a quorum and the votes present may continue to transact business until adjournment.  If, however, such quorum shall not be present or represented at any meeting of the stockholders, a majority of the voting stock represented in person or by proxy may adjourn the meeting from time to time, without notice other than announcement at the meeting, until a quorum shall be present or represented.  At such adjourned meeting at which a quorum shall be present or represented, any business may be transacted which might have been transacted at the meeting as originally notified.  If the adjournment is for more than thirty days, or if after the adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote thereat.
	Section 4. Voting.  When a quorum is present at any meeting, the vote of the holders of a majority of the stock having voting power present in person or represented by proxy shall decide any question brought before such meeting, unless the question is one upon which by express provision of the DGCL, or the Certificate of Incorporation, or these Second Amended and Restated Bylaws (the “Bylaws”), a different vote is required in which case such express provision shall govern and control the decision of such question. Except as may be otherwise provided in the Certificate of Incorporation, directors shall be elected by a plurality of the votes of the stock present in person or represented by proxy at the meeting entitled to vote on the election of directors
	Section 5. Proxies.  At each meeting of the stockholders, each stockholder having the right to vote may vote in person or may authorize another person or persons to act for him/her by proxy appointed by an instrument in writing subscribed by such stockholder and bearing a date not more than three years prior to said meeting, unless said instrument provides for a longer period.  All proxies must be filed with the Secretary of the Corporation at the beginning of each meeting in order to be counted in any vote at the meeting.  Each stockholder shall have one vote for each share of stock having voting power, registered in his/her name on the books of the Corporation on the record date set by the Board of Directors as provided in Article V, Section 6 hereof.  All elections shall be had and all questions decided by a plurality vote.
	Section 6. Special Meetings.  Special meetings of the stockholders, for any purpose, or purposes, unless otherwise prescribed by statute or by the Certificate of Incorporation, may be called by the President and shall be called by the President or the Secretary at the request in writing of a majority of the Board of Directors, or at the request in writing of stockholders owning a majority in amount of the entire capital stock of the Corporation, issued and outstanding, and entitled to vote.  Such request shall state the purpose or purposes of the proposed meeting.  Business transacted at any special meeting of stockholders shall be limited to the purposes stated in the notice.
	Section 7. Notice of Stockholder's Meetings.  Whenever stockholders are required or permitted to take any action at a meeting, a written notice of the meeting shall be given which notice shall state the date and hour, the place (if any) and the means of remote communications (if any)  of the meeting, and, in the case of a special meeting, the purpose or purposes for which the meeting is called.  Except as otherwise provided by law, the written notice of any meeting shall be given to each stockholder entitled to vote at such meeting not less than ten nor more than sixty days before the date of the meeting via mail, facsimile or electronic mail.  If mailed, notice is given when deposited in the United States mail, postage prepaid, directed to the stockholder at his/her address as it appears on the records of the Corporation.
	Section 8. Maintenance and Inspection of Stockholder List.  The officer who has charge of the stock ledger of the Corporation shall prepare and make, at least ten days before every meeting of stockholders, a complete list of the stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the address of each stockholder and the number of shares registered in the name of each stockholder.  Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting, during ordinary business hours, for a period of at least ten days prior to the meeting, (i) at the Corporation’s discretion, on a reasonably accessible electronic network, provided that the information required to gain access to such list is provided with the notice of the meeting or (ii) during ordinary business hours at the Corporation’s principal place of business.  In the event that the Corporation determines to make the list available on an electronic network, the Corporation may take reasonable steps to ensure that such information is available only to stockholders of the Corporation. If the meeting is to be held at a place, then the list shall be produced and kept at the time and place of the meeting during the whole time thereof and may be examined by any stockholder who is present.  If the meeting is to be held solely by means of remote communication, then the list shall also be available for examination of any stockholder during the whole time of the meeting on a reasonably accessible electronic network and the information required to access such list shall be provided with the notice of the meeting.
	Section 9. Stockholder Action by Written Consent Without a Meeting.  Unless otherwise provided in the Certificate of Incorporation, any action required to be taken at any annual or special meeting of stockholders of the Corporation, or any action which may be taken at any annual or special meeting of such stockholders, may be taken without a meeting, without prior notice and without a vote, if a consent in writing, setting forth the action so taken, shall be (i) signed by the holders of outstanding stock having not less than the minimum number of votes that would be necessary (in accordance with the Certificate of Incorporation) to authorize or take such action at a meeting at which all shares entitled to vote thereon were present and voted and  (ii) delivered to the Corporation by delivery to its registered office in the State of Delaware, its principal place of business or an officer or agent of the Corporation having custody of the book in which proceedings of meetings of stockholders are recorded.  Prompt notice of the taking of the corporate action without a meeting by less than unanimous written consent shall be given to those stockholders who have not consented to such action in writing and who, if the action had been taken at a meeting, would have been entitled to notice of such meeting.

	ARTICLE III. DIRECTORS
	Section 1. The Number of Directors.  The number of directors which shall constitute the whole Board shall be not less than one (1) and not more than nine (9).  The exact number of directors shall be determined by resolution of the Board.  The directors need not be stockholders.  The directors shall be elected at the annual meeting of the stockholders, except as provided in Section 2 of this Article, and each director elected shall hold office until his/her successor is elected and qualified; provided, however, that unless otherwise restricted by the Certificate of Incorporation or by law, any director or the entire Board of Directors may be removed, either with or without cause, from the Board of Directors at any meeting of stockholders by a majority of the stock represented and entitled to vote thereat.
	Section 2. Vacancies.  Vacancies on the Board of Directors by reason of death, resignation, retirement, disqualification, removal from office, or otherwise, and newly created directorships resulting from any increase in the authorized number of directors may be filled by a majority of the directors then in office, although less than a quorum, or by a sole remaining director.  The directors so chosen shall hold office until the next annual election of directors and until their successors are duly elected and shall qualify, unless sooner replaced by a vote of the stockholders.  If there are no directors in office, then an election of directors may be held in the manner provided by the DGCL.  If, at the time of filling any vacancy or any newly created directorship, the directors then in office shall constitute less than a majority of the whole Board (as constituted immediately prior to any such increase), the Court of Chancery may, upon application of any stockholder or stockholders holding at least ten percent of the total number of the shares at the time outstanding having the right to vote for such directors, summarily order an election to be held to fill any such vacancies or newly created directorships, or to replace the directors chosen by the directors then in office.
	Section 3. Powers.  The property and business of the Corporation shall be managed by or under the direction of its Board of Directors.  In addition to the powers and authorities by these Bylaws expressly conferred upon them, the Board may exercise all such powers of the Corporation and do all such lawful acts and things as are not by the DGCL or by the Certificate of Incorporation or by these Bylaws directed or required to be exercised or done by the stockholders.
	Section 4. Place of Directors' Meetings.  The directors may hold their meetings and have one or more offices, and keep the books of the Corporation outside of the State of Delaware.
	Section 5. Regular Meetings.  Regular meetings of the Board of Directors may be held without notice at such time and place as shall from time to time be determined by the Board.
	Section 6. Special Meetings.  Special meetings of the Board of Directors may be called by the Chairman of the Board or the President or any two members of the Board of Directors on twenty-four hours’ notice to each director, either personally or by mail, electronic mail or facsimile.  
	Section 7. Quorum.  At all meetings of the Board of Directors a majority of the authorized number of directors shall be necessary and sufficient to constitute a quorum for the transaction of business, and the vote of a majority of the directors present at any meeting at which there is a quorum, shall be the act of the Board of Directors, except as may be otherwise specifically provided by the DGCL, by the Certificate of Incorporation or by these Bylaws.  If a quorum shall not be present at any meeting of the Board of Directors, the directors present thereat may adjourn the meeting from time to time, without notice other than announcement at the meeting, until a quorum shall be present.  If only one director is authorized, such sole director shall constitute a quorum.  At any meeting, a director shall have the right to be accompanied by counsel provided that such counsel shall agree to any confidentiality restrictions reasonably imposed by the Corporation.
	Section 8. Action Without Meeting.  Unless otherwise restricted by the Certificate of Incorporation or these Bylaws, any action required or permitted to be taken at any meeting of the Board of Directors or of any committee thereof may be taken without a meeting, if all members of the Board or committee, as the case may be, consent thereto in writing, or by electronic transmission and the writing or writings or electronic transmission or transmissions are filed with the minutes of proceedings of the Board or committee. Such filing shall be in paper form if the minutes are maintained in paper form and shall be in electronic form if the minutes are maintained in electronic form.
	Section 9. Telephonic Meetings.  Unless otherwise restricted by the Certificate of Incorporation or these Bylaws, members of the Board of Directors, or any committee designated by the Board of Directors, may participate in a meeting of the Board of Directors, or any committee, by means of conference telephone or similar communications equipment by means of which all persons participating in the meeting can hear each other, and such participation in a meeting shall constitute presence in person at such meeting. 
	Section 10. Committees of Directors.  The Board of Directors may, by resolution passed by a majority of the whole Board, designate one or more committees, each such committee to consist of one or more of the directors of the Corporation.  The Board may designate one or more directors as alternate members of any committee, who may replace any absent or disqualified member at any meeting of the committee.  In the absence or disqualification of a member of a committee, the member or members thereof present at any meeting and not disqualified from voting, whether or not he/she or they constitute a quorum, may unanimously appoint another member of the Board of Directors to act at the meeting in the place of any such absent or disqualified member.  Any such committee, to the extent provided in the resolution of the Board of Directors, shall have and may exercise all the powers and authority of the Board of Directors in the management of the business and affairs of the Corporation, and may authorize the seal of the Corporation to be affixed to all papers which may require it; but no such committee shall have the power or authority to (x) approve, adopt or recommend to the stockholders of the Corporation any action or matter (other than the election or removal of directors) expressly required by the DGCL or the Certificate of Incorporation to be submitted to the stockholders of the Corporation for approval or (y) adopt, amend or repeal any portion of these Bylaws.
	Section 11. Minutes of Committee Meetings.  Each committee shall keep regular minutes of its meetings and report the same to the Board of Directors when required.
	Section 12. Compensation of Directors.  Unless otherwise restricted by the Certificate of Incorporation or these Bylaws, the Board of Directors shall have the authority to fix the compensation of directors.  The directors may be paid their expenses, if any, of attendance at each meeting of the Board of Directors and may be paid a fixed sum for attendance at each meeting of the Board of Directors or a stated salary as director.  No such payment shall preclude any director from serving the Corporation in any other capacity and receiving compensation therefor.  Members of special or standing committees may be allowed like compensation for attending committee meetings.
	Section 13. Indemnification.  In accordance with the Certificate of Incorporation, the Corporation shall indemnify and upon request advance expenses before the final disposition of any action to every person who is or was a party or is or was threatened to be made a party to any action, suit, or proceeding, whether civil, criminal, administrative or investigative, by reason of the fact that he/she is or was a director or officer or employee of the Corporation or, while a director or officer or employee of the Corporation, is or was serving at the request of the Corporation as a director, officer, employee, agent or trustee of another corporation, partnership, joint venture, trust, employee benefit plan or other enterprise, against expenses (including counsel fees), judgments, fines and amounts paid in settlement actually and reasonably incurred by him/her in connection with such action, suit or proceeding, to the full extent permitted by applicable law.  As a condition precedent to such advancement, such person shall provide the Corporation with a written undertaking to repay the amounts advanced if it is ultimately determined that such person is not entitled to indemnification under Article SEVENTH of the Amended and Restated Certificate of Incorporation of the Corporation.

	ARTICLE IV. OFFICERS
	Section 1. Officers.  The officers of this Corporation shall be chosen by the Board of Directors and shall include a President and a Secretary.  The Corporation may also have, at the discretion of the Board of Directors, such other officers as are desired, including a Chairman of the Board, a Chief Executive Officer, one or more Vice Presidents, a Treasurer, one or more Assistant Secretaries and Assistant Treasurers, and such other officers as may be appointed in accordance with the provisions of Section 3 hereof.  In the event there are two or more Vice Presidents, then one or more may be designated as Executive Vice President, Senior Vice President, or other similar or dissimilar title.  At the time of the election of officers, the directors may by resolution determine the order of their rank.  Any number of offices may be held by the same person unless the Certificate of Incorporation or these Bylaws otherwise provide.
	Section 2. Election of Officers.  The Board of Directors, at its first meeting after each annual meeting of stockholders, shall choose the officers of the Corporation.
	Section 3. Subordinate Officers.  The Board of Directors may appoint such other officers and agents as it shall deem necessary who shall hold their offices for such terms and shall exercise such powers and perform such duties as shall be determined from time to time by the Board.
	Section 4. Compensation of Officers.  The salaries of all officers and agents of the Corporation shall be fixed by the Board of Directors.
	Section 5. Term of Office; Removal and Vacancies.  The officers of the Corporation shall hold office until their successors are chosen and qualify in their stead.  Any officer elected or appointed by the Board of Directors may be removed at any time by the affirmative vote of a majority of the Board of Directors.  If the office of any officer or officers becomes vacant for any reason, the vacancy shall be filled by the Board of Directors.
	Section 6. Chairman of the Board.  The Chairman of the Board, if such an officer be elected, shall, if present, preside at all meetings of the Board of Directors and exercise and perform such other powers and duties as may be from time to time assigned to him/her by the Board of Directors or prescribed by these Bylaws.  If there is no Chief Executive Officer, the Chairman of the Board shall in addition be the Chief Executive Officer of the Corporation and shall have the powers and duties prescribed in Section 7 of this Article IV.
	Section 8.          President.  The President shall act, along with the Chief Executive Officer, in a general executive capacity and shall assist the Chairman of the Board and the Chief Executive Officer in the administration and operation of the Corporation’s business and general supervision of its policies and affairs.  

	ARTICLE V. CERTIFICATES OF STOCK
	Section 1. Certificates.  Every holder of stock of the Corporation shall be entitled to have a certificate signed by, or in the name of the Corporation by, the Chairman or Vice Chairman of the Board of Directors, or the Chief Executive Officer, President or a Vice President, and by the Secretary or an Assistant Secretary, or the Treasurer or an Assistant Treasurer of the Corporation, certifying the number of shares represented by the certificate owned by such stockholder in the Corporation.
	Section 2. Signatures on Certificates.  Any or all of the signatures on the certificate may be a facsimile.  In case any officer, transfer agent, or registrar who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent, or registrar before such certificate is issued, it may be issued by the Corporation with the same effect as if he were such officer, transfer agent, or registrar at the date of issue.
	Section 3. Statement of Stock Rights, Preferences, Privileges.  If the Corporation shall be authorized to issue more than one class of stock or more than one series of any class, the powers, designations, preferences and relative, participating, optional or other special rights of each class of stock or series thereof and the qualification, limitations or restrictions of such preferences and/or rights shall be set forth in full or summarized on the face or back of the certificate which the Corporation shall issue to represent such class or series of stock, provided that, except as otherwise provided in Section 202 of the DGCL, in lieu of the foregoing requirements, there may be set forth on the face or back of the certificate which the Corporation shall issue to represent such class or series of stock, a statement that the Corporation will furnish without charge to each stockholder who so requests the powers, designations, preferences and relative, participating, optional or other special rights of each class of stock or series thereof and the qualifications, limitations and restrictions thereof.
	Section 4. Lost Certificates.  The Board of Directors may direct a new certificate or certificates to be issued in place of any certificate or certificates theretofore issued by the Corporation alleged to have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the person claiming the certificate of stock to be lost, stolen or destroyed.  When authorizing such issue of a new certificate or certificates, the Board of Directors may, in its discretion and as a condition precedent to the issuance thereof, require the owner of such lost, stolen or destroyed certificate or certificates, or his/her legal representative, to advertise the same in such manner as it shall require and/or to give the Corporation a bond in such sum as it may direct as indemnity against any claim that may be made against the Corporation with respect to the certificate alleged to have been lost, stolen or destroyed.
	Section 5. Transfers of Stock.  Upon surrender to the Corporation, or the transfer agent of the Corporation, of a certificate for shares duly endorsed or accompanied by proper evidence of succession, assignation or authority to transfer, the Corporation shall issue a new certificate to the person entitled thereto, cancel the old certificate and record the transaction upon its book.
	Section 6. Fixing Record Date.  In order that the Corporation may determine the stockholders entitled to notice of or to vote at any meeting of the stockholders, or any adjournment thereof, or to express consent to corporate action in writing without a meeting, or entitled to receive payment of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any other lawful action, the Board of Directors may fix a record date which shall not be more than sixty nor less than ten days before the date of such meeting, nor more than sixty days prior to any other action.  A determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of Directors may fix a new record date for the adjourned meeting.
	Section 7. Registered Stockholders.  The Corporation shall be entitled to treat the holder of record of any share or shares of stock as the holder in fact thereof and accordingly shall not be bound to recognize any equitable or other claim or interest in such share on the part of any other person, whether or not it shall have express or other notice thereof, save as expressly provided by the laws of the State of Delaware.

	ARTICLE VI. GENERAL PROVISIONS
	Section 1. Dividends.  Dividends upon the capital stock of the Corporation, subject to the provisions of the Certificate of Incorporation, if any, may be declared by the Board of Directors at any regular or special meeting, pursuant to law.  Dividends may be paid in cash, in property, or in shares of the capital stock, subject to the provisions of the Certificate of Incorporation.
	Section 2. Payment of Dividends.  Before payment of any dividend there may be set aside out of any funds of the Corporation available for dividends such sum or sums as the directors from time to time, in their absolute discretion, think proper as a reserve fund to meet contingencies, or for equalizing dividends, or for repairing or maintaining any property of the Corporation, or for such other purpose as the directors shall think conducive to the interests of the Corporation, and the directors may abolish any such reserve.
	Section 3. Checks.  All checks or demands for money and notes of the Corporation shall be signed by such officer or officers as the Board of Directors may from time to time designate.
	Section 4. Fiscal Year.  The fiscal year of the Corporation shall end on December 31st of each year.
	Section 5. Corporate Seal.  The corporate seal shall have inscribed thereon the name of the Corporation, the year of its organization and the words “Corporate Seal, Delaware”.  Said seal may be used by causing it or a facsimile thereof to be impressed or affixed or reproduced or otherwise.
	Section 6. Manner of Giving Notice.  Whenever, under the provisions of the DGCL or of the Certificate of Incorporation or of these Bylaws, notice is required to be given to any director or stockholder, it shall not be construed to mean personal notice, but such notice may be given in writing, by mail addressed to such director or stockholder, at his/her address as it appears on the records of the Corporation, with postage thereon prepaid if by mail, and such notice shall be deemed to be given at the time when the same shall be deposited in the United States mail.  Notice to directors or subject to the terms of the DGCL, stockholders, may also be given by telegram, facsimile or electronic mail.
	Section 7. Waiver of Notice.  Whenever any notice is required to be given under the provisions of the DGCL or of the Certificate of Incorporation or of these Bylaws, a waiver thereof in writing, signed by the person or persons entitled to said notice, or a waiver by electronic transmission by the person entitled to said notice, whether before or after the time stated therein, shall be deemed equivalent to said notice. 
	Section 8. Annual Statement.  The Board of Directors shall present at each annual meeting, and at any special meeting of the stockholders when called for by vote of the stockholders, a full and clear statement of the business and condition of the Corporation.

	ARTICLE VII. AMENDMENTS
	Section 1. Amendment by Directors or Stockholders.  These Bylaws may be altered, amended or repealed or new Bylaws may be adopted by the stockholders or by the Board of Directors at any regular meeting of the stockholders or of the Board of Directors or at any special meeting of the stockholders or of the Board of Directors if notice of such alteration, amendment, repeal or adoption of new Bylaws be contained in the notice of such special meeting.  If the power to adopt, amend or repeal Bylaws is conferred upon the Board of Directors by the Certificate of Incorporation, it shall not divest or limit the power of the stockholders to adopt, amend or repeal Bylaws. 


	Exhibit 4.1
	ARTICLE I Definitions and Incorporation by Reference
	SECTION 1.1. Definitions.
	SECTION 1.2. Other Definitions
	SECTION 1.3. Rules of Construction.
	(a) a term has the meaning assigned to it;
	(b) an accounting term not otherwise defined has the meaning assigned to it in accordance with GAAP;
	(c) “or” is not exclusive;
	(d) “including” means including without limitation;
	(e) words in the singular include the plural and words in the plural include the singular;
	(f) unsecured Indebtedness shall not be deemed to be subordinate or junior to secured Indebtedness merely by virtue of its nature as unsecured Indebtedness;
	(g) references to sections of, or rules under, the Securities Act or Exchange Act shall be deemed to include substitute, replacement or successor sections or rules adopted by the SEC from time to time;
	(h) unless the context otherwise requires, any reference to an “Article,” “Section” or “clause” refers to an Article, Section or clause, as the case may be, of this Indenture; 
	(i) the words “herein,” “hereof” and “hereunder” and any other words of similar import refer to this Indenture as a whole and not any particular Article, Section, clause or other subdivision; and 
	(j) any requirement to pay interest on the Notes shall include all Additional Interest required pursuant to the Registration Rights Agreement or Section 6.1.

	SECTION 1.4. Incorporation by Reference of Trust Indenture Act.
	.  Whenever this Indenture refers to a provision of the TIA, the provision is incorporated by reference in and made a part hereof.


	ARTICLE II The Notes
	SECTION 2.1. Form and Dating.
	(a) The Notes and the Trustee’s certificate of authentication shall be substantially in the form of Exhibit A hereto, the terms of which are incorporated in and made a part hereof.  The Notes may have notations, legends or endorsements approved as to form by the Issuer, and required by law, stock exchange rule, agreements to which the Issuer is subject or usage.  Each Note shall be dated the date of its authentication.  The Notes shall be issuable only in denominations of $2,000 and integral multiples of $1,000 in excess thereof.
	(b) The Notes shall initially be issued in the form of one or more Global Notes and The Depository Trust Company (“DTC”), its nominees, and their respective successors, shall act as the Depositary with respect thereto.  Each Global Note (i) shall be registered in the name of the Depositary for such Global Note or the nominee of such Depositary, (ii) shall be delivered by the Trustee to such Depositary or held by the Trustee as custodian for the Depositary pursuant to such Depositary’s instructions, and (iii) shall bear a Global Note Legend in substantially the following form:
	(c) Except as permitted by Section 2.6(g), any Note not registered under the Securities Act shall bear the following Private Placement Legend on the face thereof:
	(d) Each Note issued hereunder that has more than a de minimis amount of original issue discount for U.S. federal income tax purposes shall bear an Original Issue Discount Legend in substantially the following form on the face thereof:
	FOR UNITED STATES FEDERAL INCOME TAX PURPOSES, THIS DEBT INSTRUMENT BEARS ORIGINAL ISSUE DISCOUNT.  INFORMATION INCLUDING THE ISSUE PRICE, AMOUNT OF ORIGINAL ISSUE DISCOUNT, ISSUE DATE AND THE YIELD TO MATURITY WILL BE MADE AVAILABLE TO THE HOLDER UPON REQUEST TO THE CHIEF FINANCIAL OFFICER OF THE ISSUER AT NBTY, INC., 2100 SMITHTOWN AVENUE, RONKONKOMA, NY 11779, FACSIMILE: (631) 567-7148.
	(e) The Temporary Regulation S Global Note shall bear a legend in substantially the following form: 
	BENEFICIAL INTERESTS IN A RULE 144A GLOBAL NOTE MAY BE TRANSFERRED TO A PERSON WHO TAKES DELIVERY IN THE FORM OF AN INTEREST IN THE REGULATION S GLOBAL NOTE, WHETHER BEFORE OR AFTER THE EXPIRATION OF THE 40-DAY DISTRIBUTION COMPLIANCE PERIOD, ONLY IF THE TRANSFEROR FIRST DELIVERS TO THE TRUSTEE A WRITTEN CERTIFICATE (IN THE FORM ATTACHED TO THIS CERTIFICATE) TO THE EFFECT THAT SUCH TRANSFER IS BEING MADE IN ACCORDANCE WITH RULE 903 OR 904 OF REGULATION S OR RULE 144 (IF AVAILABLE).

	SECTION 2.2. Form of Execution and Authentication.
	SECTION 2.3. Registrar and Paying Agent.
	SECTION 2.4. Paying Agent to Hold Money in Trust.
	SECTION 2.5. Lists of Holders of the Notes.
	SECTION 2.6. Transfer and Exchange.
	(a) Transfer and Exchange of Global Notes.  A Global Note may not be transferred as a whole except by the Depositary to a nominee of the Depositary, by a nominee of the Depositary to the Depositary or to another nominee of the Depositary, or by the Depositary or any such nominee to a successor Depositary or a nominee of such successor Depositary.  Global Notes shall be exchanged by the Issuer for Definitive Notes, subject to any applicable laws, only (i) if the Issuer delivers to the Trustee notice from the Depositary that the Depositary is unwilling or unable to continue to act as Depositary for the Global Notes and the Issuer fails to appoint a successor Depositary after the date of such notice from the Depositary or (ii) upon request of the Trustee or Holders of a majority of the aggregate principal amount of outstanding Notes if there shall have occurred and be continuing an Event of Default with respect to the Notes.  In any such case, the Issuer shall notify the Trustee in writing that, upon surrender by the Participants and Indirect Participants of their interests in such Global Note, certificated Notes shall be issued to each Person that such Participants, Indirect Participants and DTC jointly identify as being the beneficial owner of the related Notes.  Global Notes also may be exchanged or replaced, in whole or in part, as provided in Sections 2.7 and 2.10.  Every Note authenticated and delivered in exchange for, or in lieu of, a Global Note or any portion thereof, pursuant to this Section 2.6 or Section 2.7 or 2.10 hereof, shall be authenticated and delivered in the form of, and shall be, a Global Note.  A Global Note may not be exchanged for another Note other than as provided in this Section 2.6(a).  However, beneficial interests in a Global Note may be transferred and exchanged as provided in Section 2.6(b), (c) or (i) below.
	(b) Transfer and Exchange of Beneficial Interests in the Global Notes.  The transfer and exchange of beneficial interests in the Global Notes shall be effected through the Depositary, in accordance with the provisions hereof and the Applicable Procedures.  Beneficial interests in the Restricted Global Notes shall be subject to restrictions on transfer comparable to those set forth in this Indenture to the extent required by the Securities Act.  Transfers of beneficial interests in the Global Notes also shall require compliance with the applicable subparagraphs below.
	(i) Transfer of Beneficial Interests in the Same Global Note.  Beneficial interests in any Restricted Global Note may be transferred to Persons who take delivery thereof in the form of a beneficial interest in the same Restricted Global Note in accordance with the transfer restrictions set forth in the Private Placement Legend; provided, however, that prior to the expiration of the Restricted Period, no transfer of beneficial interests in a Regulation S Global Note may be made to a U.S. Person or for the account or benefit of a U.S. Person (other than an Initial Purchaser) unless permitted by applicable law and made in compliance with Sections 2.6(b)(ii) and (iii) below.  Beneficial interests in any Unrestricted Global Note may be transferred to Persons who take delivery thereof in the form of a beneficial interest in an Unrestricted Global Note.  No written orders or instructions shall be required to be delivered to the Registrar to effect the transfers described in this Section 2.6(b)(i) unless specifically stated above.
	(ii) All Other Transfers and Exchanges of Beneficial Interests in Global Notes.  In connection with all transfers and exchanges of beneficial interests that are not subject to Section 2.6(b)(i) above, the transferor of such beneficial interest must deliver to the Registrar either (A) (1) a written order from a Participant or an Indirect Participant given to the Depositary in accordance with the Applicable Procedures directing the Depositary to credit or cause to be credited a beneficial interest in another Global Note in an amount equal to the beneficial interest to be transferred or exchanged and (2) instructions given in accordance with the Applicable Procedures containing information regarding the Participant account to be credited with such increase, or (B) (1) if Definitive Notes are at such time permitted to be issued pursuant to this Indenture, a written order from a Participant or an Indirect Participant given to the Depositary in accordance with the Applicable Procedures directing the Depositary to cause to be issued a Definitive Note in an amount equal to the beneficial interest to be transferred or exchanged and (2) instructions given by the Depositary to the Registrar containing information regarding the Person in whose name such Definitive Note shall be registered to effect the transfer or exchange referred to in (1) above; provided that in no event shall Definitive Notes be issued upon the transfer or exchange of beneficial interests in the Regulation S Global Note prior to (A) the expiration of the Restricted Period and (B) the receipt by the Registrar of any certificates required pursuant to Rule 903 under the Securities Act.  Upon consummation of an Exchange Offer by the Issuer in accordance with Section 2.6(i) below, the requirements of this Section 2.6(b)(ii) shall be deemed to have been satisfied upon receipt by the Registrar of the instructions contained in the Letter of Transmittal delivered by the holder of such beneficial interests in the Restricted Global Notes (or delivered in accordance with Applicable Procedures).  Upon satisfaction of all of the requirements for transfer or exchange of beneficial interests in Global Notes contained in this Indenture and the Notes or otherwise applicable under the Securities Act, the Trustee shall adjust the principal amount of the relevant Global Note(s) pursuant to Section 2.6(m) below.
	(iii) Transfer of Beneficial Interests to Another Restricted Global Note.  A beneficial interest in any Restricted Global Note may be transferred to a Person who takes delivery thereof in the form of a beneficial interest in another Restricted Global Note if the transfer complies with the requirements of Section 2.6(b)(ii) above and the Registrar receives the following:
	(A) if the transferee will take delivery in the form of a beneficial interest in a 144A Global Note, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications in item (1) thereof; 
	(B) if the transferee will take delivery in the form of a beneficial interest in a Regulation S Global Note, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications in item (2) thereof; and
	(C) if the transferee will take delivery in the form of a beneficial interest in the IAI Global Note, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications in item (3) thereof, if applicable.

	(iv) Transfer and Exchange of Beneficial Interests in a Restricted Global Note for Beneficial Interests in an Unrestricted Global Note.  A beneficial interest in any Restricted Global Note may be exchanged by any holder thereof for a beneficial interest in an Unrestricted Global Note or transferred to a Person who takes delivery thereof in the form of a beneficial interest in an Unrestricted Global Note if the exchange or transfer complies with the requirements of Section 2.6(b)(ii) above, and
	(A) such exchange or transfer is effected pursuant to the Exchange Offer in accordance with the Registration Rights Agreement and the holder of the beneficial interest to be transferred, in the case of an exchange, or the transferee, in the case of a transfer, certifies in the applicable Letter of Transmittal that it is not (1) a Broker-Dealer, (2) a Person participating in the distribution of the Exchange Notes or (3) a Person who is an “affiliate” (as defined in Rule 144) of the Issuer;
	(B) such transfer is effected pursuant to a Shelf Registration Statement in accordance with the Registration Rights Agreement;
	(C) such transfer is effected by a Broker-Dealer pursuant to an Exchange Offer Registration Statement and such Broker-Dealer complies with the terms of the Registration Rights Agreement; or
	(D) the Registrar receives the following:


	(c) Transfer and Exchange of Beneficial Interests for Definitive Notes.  
	(i) Transfer and Exchange of Beneficial Interests in Restricted Global Notes for Restricted Definitive Notes.  Subject to Section 2.6(a), if any holder of a beneficial interest in a Restricted Global Note proposes to exchange such beneficial interest for a Restricted Definitive Note or to transfer such beneficial interest to a Person who takes delivery thereof in the form of a Restricted Definitive Note, then upon receipt by the Registrar of the following documentation:
	(A) if the holder of such beneficial interest in a Restricted Global Note proposes to exchange such beneficial interest for a Restricted Definitive Note, a certificate from such holder in the form of Exhibit C hereto, including the certifications in item (2)(a) thereof;
	(B) if such beneficial interest is being transferred to a QIB in accordance with Rule 144A under the Securities Act, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (1) thereof;
	(C) if such beneficial interest is being transferred to a Non-U.S. Person in an offshore transaction in accordance with Rule 903 or Rule 904 under the Securities Act, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (2) thereof; 
	(D) if such beneficial interest is being transferred pursuant to an exemption from the registration requirements of the Securities Act in accordance with Rule 144, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3)(a) thereof;
	(E) if such beneficial interest is being transferred to an Institutional Accredited Investor in reliance on an exemption from the registration requirements of the Securities Act other than those listed in subparagraphs (B) through (D) above, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3) thereof, if applicable;
	(F) if such beneficial interest is being transferred to the Issuer or any of its Subsidiaries, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3)(b) thereof; or
	(G) if such beneficial interest is being transferred pursuant to an effective registration statement under the Securities Act, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3)(c) thereof;

	(ii) Beneficial Interests in Regulation S Temporary Global Note to Definitive Notes.  Notwithstanding Sections 2.6(c)(1)(A) and (C) hereof, a beneficial interest in the Regulation S Global Note may not be exchanged for a Definitive Note or transferred to a Person who takes delivery thereof in the form of a Definitive Note prior to (A) the expiration of the Restricted Period and (B) the receipt by the Registrar of any certificates required pursuant to Rule 903(b)(3)(ii)(B) under the Securities Act, except in the case of a transfer pursuant to an exemption from the registration requirements of the Securities Act other than Rule 903 or Rule 904.
	(iii) Transfer and Exchange of Beneficial Interests in Restricted Global Notes for Unrestricted Definitive Notes.  Subject to Section 2.6(a), a holder of a beneficial interest in a Restricted Global Note may exchange such beneficial interest for an Unrestricted Definitive Note or may transfer such beneficial interest to a Person who takes delivery thereof in the form of an Unrestricted Definitive Note only if:
	(A) such exchange or transfer is effected pursuant to an Exchange Offer in accordance with the Registration Rights Agreement and the holder of such beneficial interest, in the case of an exchange, or the transferee, in the case of a transfer, certifies in the applicable Letter of Transmittal that it is not (1) a Broker-Dealer, (2) a Person participating in the distribution of the Exchange Notes or (3) a Person who is an “affiliate” (as defined in Rule 144) of the Issuer;
	(B) such transfer is effected pursuant to a Shelf Registration Statement in accordance with the Registration Rights Agreement;
	(C) such transfer is effected by a Broker-Dealer pursuant to the Exchange Offer Registration Statement and such Broker-Dealer complies with the terms of the Registration Rights Agreement; or
	(D) the Registrar receives the following:

	(iv) Transfer and Exchange of Beneficial Interests in Unrestricted Global Notes for Unrestricted Definitive Notes.  Subject to Section 2.6(a), if any holder of a beneficial interest in an Unrestricted Global Note proposes to exchange such beneficial interest for a Definitive Note or to transfer such beneficial interest to a Person who takes delivery thereof in the form of a Definitive Note, then, upon satisfaction of the conditions set forth in Section 2.6(b)(ii) above, the Trustee shall cause the aggregate principal amount of the applicable Global Note to be reduced accordingly pursuant to Section 2.6(m) below, and the Issuer shall execute and the Trustee shall authenticate and deliver to the Person designated in the certificate a Definitive Note in the appropriate principal amount.  Any Definitive Note issued in exchange for a beneficial interest pursuant to this Section 2.6(c)(iv) shall be registered in such name or names and in such authorized denomination or denominations as the holder of such beneficial interest shall instruct the Registrar through instructions from the Depositary and the Participant or Indirect Participant.  The Trustee shall deliver such Definitive Notes to the Persons in whose names such Notes are so registered.  Any Definitive Note issued in exchange for a beneficial interest pursuant to this Section 2.6(c)(iv) shall not bear the Private Placement Legend.

	(d) Transfer and Exchange of Definitive Notes for Beneficial Interests.
	(i) Transfer and Exchange of Restricted Definitive Notes for Beneficial Interests in Restricted Global Notes.  If any Holder of a Restricted Definitive Note proposes to exchange such Note for a beneficial interest in a Restricted Global Note or to transfer such Restricted Definitive Notes to a Person who takes delivery thereof in the form of a beneficial interest in a Restricted Global Note, then, upon receipt by the Registrar of the following documentation:
	(A) if the Holder of such Restricted Definitive Note proposes to exchange such Note for a beneficial interest in a Restricted Global Note, a certificate from such Holder in the form of Exhibit C hereto, including the certifications in item (2)(b) thereof;
	(B) if such Restricted Definitive Note is being transferred to a QIB in accordance with Rule 144A under the Securities Act, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (1) thereof; 
	(C) if such Restricted Definitive Note is being transferred to a Non-U.S. Person in an offshore transaction in accordance with Rule 903 or Rule 904 under the Securities Act, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (2) thereof;
	(D) if such Restricted Definitive Note is being transferred pursuant to an exemption from the registration requirements of the Securities Act in accordance with Rule 144, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3)(a) thereof;
	(E) if such Restricted Definitive Note is being transferred to an Institutional Accredited Investor in reliance on an exemption from the registration requirements of the Securities Act other than those listed in subparagraphs (B) through (D) above, a certificate to the effect set forth in Exhibit B hereto, including the certifications, certificates and Opinion of Counsel required by item (3) thereof, if applicable;
	(F) if such Restricted Definitive Note is being transferred to the Issuer or any of its Subsidiaries, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3)(b) thereof; or
	(G) if such Restricted Definitive Note is being transferred pursuant to an effective registration statement under the Securities Act, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3)(c) thereof,

	(ii) Transfer and Exchange of Restricted Definitive Notes for Beneficial Interests in Unrestricted Global Notes.  A Holder of a Restricted Definitive Note may exchange such Note for a beneficial interest in an Unrestricted Global Note or transfer such Restricted Definitive Note to a Person who takes delivery thereof in the form of a beneficial interest in an Unrestricted Global Note only if:  
	(A) such exchange or transfer is effected pursuant to the Exchange Offer in accordance with the Registration Rights Agreement and the Holder, in the case of an exchange, or the transferee, in the case of a transfer, certifies in the applicable Letter of Transmittal that it is not (1) a Broker-Dealer, (2) a Person participating in the distribution of the Exchange Notes or (3) a Person who is an “affiliate” (as defined in Rule 144) of the Issuer;
	(B) such transfer is effected pursuant to a Shelf Registration Statement in accordance with the Registration Rights Agreement;
	(C) such transfer is effected by a Broker-Dealer pursuant to an Exchange Offer Registration Statement and such Broker-Dealer complies with the terms of the Registration Rights Agreement; or
	(D) the Registrar receives the following:

	(iii) Transfer and Exchange of Unrestricted Definitive Notes for Beneficial Interests in Unrestricted Global Notes.  A Holder of an Unrestricted Definitive Note may exchange such Note for a beneficial interest in an Unrestricted Global Note or transfer such Unrestricted Definitive Notes to a Person who takes delivery thereof in the form of a beneficial interest in an Unrestricted Global Note at any time.  Upon receipt of a request for such an exchange or transfer, the Trustee shall cancel the applicable Unrestricted Definitive Note and increase or cause to be increased the aggregate principal amount of one of the Unrestricted Global Notes.

	(e) Transfer and Exchange of Definitive Notes for Definitive Notes.  Upon request by a Holder of Definitive Notes and such Holder’s compliance with the provisions of this Section 2.6(e), the Registrar shall register the transfer or exchange of Definitive Notes.  Prior to such registration of transfer or exchange, the requesting Holder shall present or surrender to the Registrar the Definitive Notes duly endorsed or accompanied by a written instruction of transfer in form satisfactory to the Registrar duly executed by such Holder or its attorney, duly authorized in writing.  In addition, the requesting Holder shall provide any additional certifications, documents and information, as applicable, required pursuant to the following provisions of this Section 2.6(e).
	(f) Transfer of Restricted Definitive Notes to Restricted Definitive Notes.  Any Restricted Definitive Note may be transferred to and registered in the name of Persons who take delivery thereof in the form of a Restricted Definitive Note if the Registrar receives the following:
	(A) if the transfer will be made pursuant to Rule 144A under the Securities Act, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications in item (1) thereof;
	(B) if the transfer will be made pursuant to Rule 903 or Rule 904, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications in item (2) thereof; and
	(C) if the transfer will be made pursuant to any other exemption from the registration requirements of the Securities Act, then the transferor must deliver a certificate in the form of Exhibit B hereto, including, if the Issuer so requests, a certification and/or Opinion of Counsel in form reasonably acceptable to the Issuer to the effect that such transfer is in compliance with the Securities Act.

	(g) Transfer and Exchange of Restricted Definitive Notes for Unrestricted Definitive Notes.  Any Restricted Definitive Note may be exchanged by the Holder thereof for an Unrestricted Definitive Note or transferred to a Person or Persons who take delivery thereof in the form of an Unrestricted Definitive Note if
	(A) such exchange or transfer is effected pursuant to an Exchange Offer in accordance with the Registration Rights Agreement and the Holder, in the case of an exchange, or the transferee, in the case of a transfer, certifies in the applicable Letter of Transmittal that it is not (1) a Broker-Dealer, (2) a Person participating in the distribution of the Exchange Notes or (3) a Person who is an “affiliate” (as defined in Rule 144) of the Issuer;
	(B) any such transfer is effected pursuant to a Shelf Registration Statement in accordance with the Registration Rights Agreement;
	(C) any such transfer is effected by a Broker-Dealer pursuant to an Exchange Offer Registration Statement and such Broker-Dealer complies with the terms of the Registration Rights Agreement; or
	(D) the Registrar receives the following:

	(h) Transfer of Unrestricted Definitive Notes to Unrestricted Definitive Notes.  A Holder of Unrestricted Definitive Notes may transfer such Notes to a Person who takes delivery thereof in the form of an Unrestricted Definitive Note.  Upon receipt of a request to register such a transfer, the Registrar shall register the Unrestricted Definitive Notes pursuant to the instructions from the Holder thereof.
	(i) Exchange Offer.  Upon the occurrence of an Exchange Offer in accordance with the Registration Rights Agreement, the Issuer shall issue and, upon receipt of an authentication order in accordance with Section 2.2 hereof, the Trustee shall authenticate (i) one or more Unrestricted Global Notes in an aggregate principal amount equal to the principal amount of the beneficial interests in the Restricted Global Notes tendered for acceptance and (ii) subject to Section 2.6(a) Definitive Notes in an aggregate principal amount equal to the principal amount of the Restricted Definitive Notes accepted for exchange in an Exchange Offer by Persons that make the certifications in the applicable Letters of Transmittal required by Section 2(a) of the Registration Rights Agreement, and accepted for exchange in an Exchange Offer.  Concurrently with the issuance of such Notes, the Trustee shall cause the aggregate principal amount of the applicable Restricted Global Notes to be reduced accordingly, and the Issuer shall execute and the Trustee shall authenticate and deliver to the Persons designated by the Holders of Restricted Definitive Notes so accepted Unrestricted Definitive Notes in the appropriate principal amounts.
	(j) Temporary Regulation S Global Note.  
	(1) Notes offered and sold in reliance on Regulation S shall be issued initially in the form of the Temporary Regulation S Global Note, which shall be deposited on behalf of the purchasers of the Notes represented thereby with the Notes Custodian and registered in the name of the Depositary or the nominee of the Depositary for the accounts of designated agents holding on behalf of Euroclear or Clearstream, duly executed by the Issuer and authenticated by the Trustee as hereinafter provided.  
	(2) During the Restricted Period, beneficial ownership interests in Temporary Regulation S Global Notes may only be sold, pledged or transferred (i) to the Issuer, (ii) in an offshore transaction in accordance with Rule 904 of Regulation S (other than a transaction resulting in an exchange for an interest in a Permanent Regulation S Global Note) or (iii) pursuant to an effective registration statement under the Securities Act, in each case in accordance with any applicable securities laws of any State of the United States; and beneficial interests in a 144A Global Note may be transferred to a Person who takes delivery in the form of an interest in a Regulation S Global Note, whether before or after the expiration of the Restricted Period, only if the transferor first delivers to the Trustee a written certificate to the effect that such transfer is being made in accordance with Rule 903 or 904 of Regulation S or Rule 144 (if applicable).
	(3) Within a reasonable period after expiration or termination of the Restricted Period, beneficial interests in each Temporary Regulation S Global Note shall be exchanged for beneficial interests in a Permanent Regulation S Global Note upon delivery to DTC of the certification of compliance and the transfer of applicable Notes pursuant to the Applicable Procedures.  Simultaneously with the authentication of the corresponding Permanent Regulation S Global Note, the Trustee shall cancel the corresponding Temporary Regulation S Global Note.  The aggregate principal amount of a Temporary Regulation S Global Note and a Permanent Regulation S Global Note may from time to time be increased or decreased by adjustments made on the records of the Trustee and the Depositary or its nominee, as the case may be, in connection with transfers of interest as hereinafter provided.
	(4) Notwithstanding anything to the contrary in this Sections 2.6, a beneficial interest in the Temporary Regulation S Global Note may not be exchanged for a Definitive Note or transferred to a Person who takes delivery thereof in the form of a Definitive Note prior to (x) the expiration of the Restricted Period and (y) the receipt by the Registrar of any certificates required pursuant to Rule 903(b)(3)(ii)(B) of the Securities Act, except in the case of a transfer pursuant to an exemption from the registration requirements of the Securities Act other than Rule 903 or Rule 904.

	(k) Private Placement Legend.
	(A) Except as permitted by subparagraph (B) below, each Global Note (other than an Unrestricted Global Note) and each Definitive Note (and all Notes issued in exchange therefor or substitution thereof) shall bear the Private Placement Legend.
	(B) Notwithstanding the foregoing, any Global Note or Definitive Note issued pursuant to subparagraph (b)(iv), (c)(ii), (c)(iii), (d)(ii), (d)(iii), (e)(ii), (e)(iii) or (f) of this Section 2.6 (and all Notes issued in exchange therefor or substitution thereof) shall not bear the Private Placement Legend.

	(l) Global Note Legend.  Each Global Note shall bear the Global Note Legend.
	(m) Cancellation and/or Adjustment of Global Notes.  At such time as all beneficial interests in a particular Global Note have been exchanged for Definitive Notes or a particular Global Note has been redeemed, repurchased or canceled in whole and not in part, each such Global Note shall be returned to or retained and canceled by the Trustee in accordance with Section 2.11 hereof.  At any time prior to such cancellation, if any beneficial interest in a Global Note is exchanged for or transferred to a Person who will take delivery thereof in the form of a beneficial interest in another Global Note or for Definitive Notes, the principal amount of Notes represented by such Global Note shall be reduced accordingly and an endorsement shall be made on such Global Note by the Trustee or by the Depositary at the direction of the Trustee to reflect such reduction; and if the beneficial interest is being exchanged for or transferred to a Person who will take delivery thereof in the form of a beneficial interest in another Global Note, such other Global Note shall be increased accordingly and an endorsement shall be made on such Global Note by the Trustee or by the Depositary at the direction of the Trustee to reflect such increase.
	(n) General Provisions Relating to Transfers and Exchanges.
	(i) To permit registrations of transfers and exchanges, the Issuer shall execute and the Trustee shall authenticate Global Notes and Definitive Notes upon the Issuer’s order in accordance with Section 2.2 or at the Registrar’s request.
	(ii) No service charge shall be made to a holder of a beneficial interest in a Global Note or to a Holder of a Definitive Note for any registration of transfer or exchange, but the Issuer may require payment of a sum sufficient to cover any transfer tax or similar governmental charge payable in connection therewith (other than any such transfer taxes or similar governmental charge payable upon exchange or transfer pursuant to Sections 2.2, 2.10, 3.7, 3.9 and 5.7).
	(iii) The Registrar shall not be required to register the transfer of or exchange any Note selected for redemption in whole or in part, except for the unredeemed portion of any Note being redeemed in part.
	(iv) All Global Notes and Definitive Notes issued upon any registration of transfer or exchange of Global Notes or Definitive Notes shall be the valid obligations of the Issuer, evidencing the same debt, and entitled to the same benefits hereof, as the Global Notes or Definitive Notes surrendered upon such registration of transfer or exchange.
	(v) Neither the Registrar nor the Issuer shall be required (A) to issue, to register the transfer of or to exchange any Notes during a period beginning at the opening of business on a Business Day 15 days before the mailing of a notice of redemption of Notes and ending at the close of business on the day of such mailing, (B) to register the transfer of or to exchange any Note so selected for redemption in whole or in part, except the unredeemed portion of any Note being redeemed in part or (C) to register the transfer of or to exchange a Note between a record date and the next succeeding interest payment date.
	(vi) Prior to due presentment for the registration of a transfer of any Note, the Trustee, any Agent and the Issuer may deem and treat the Person in whose name any Note is registered as the absolute owner of such Note for the purpose of receiving payment of principal of and interest on such Notes and for all other purposes, and none of the Trustee, any Agent or the Issuer shall be affected by notice to the contrary.
	(vii) The Trustee shall authenticate Global Notes and Definitive Notes in accordance with the provisions of Section 2.2.
	(viii) All certifications, certificates and Opinions of Counsel required to be submitted to the Registrar pursuant to this Section 2.6 to effect a registration of transfer or exchange may be submitted by facsimile or electronically.
	(ix) The Trustee shall have no obligation or duty to monitor, determine or inquire as to compliance with any restrictions on transfer imposed under this Indenture or under applicable law with respect to any transfer of any interest in any Note (including any transfers between or among Participants or Indirect Participants) other than to require delivery of such certificates and other documentation or evidence as are expressly required by, and to do so if and when expressly required by the terms of, this Indenture, and to examine the same to determine substantial compliance as to form with the express requirements hereof.
	(x) Neither the Trustee, the Issuer nor any Agent shall have any responsibility for any actions taken or not taken by the Depositary.


	SECTION 2.7. Replacement Notes.
	SECTION 2.8. Outstanding Notes.
	SECTION 2.9. Treasury Notes.
	SECTION 2.10. Temporary Notes.
	SECTION 2.11. Cancellation.
	SECTION 2.12. Payment of Interest; Defaulted Interest.
	(a) The Issuer may elect to make payment of any Defaulted Interest to the Persons in whose names the Notes (or their respective predecessor Notes) are registered at the close of business on a Special Record Date (as defined below) for the payment of such Defaulted Interest, which shall be fixed in the following manner.  The Issuer shall notify the Trustee in writing of the amount of Defaulted Interest proposed to be paid on each Note and the date (not less than 30 days after such notice unless a shorter period shall be acceptable to the Trustee) of the proposed payment (the “Special Interest Payment Date”), and at the same time the Issuer shall deposit with the Trustee an amount of money equal to the aggregate amount proposed to be paid in respect of such Defaulted Interest or shall make arrangements satisfactory to the Trustee for such deposit prior to the date of the proposed payment, such money when deposited to be held in trust for the benefit of the Persons entitled to such Defaulted Interest as in this clause provided.  Thereupon the Trustee shall fix a record date (the “Special Record Date”) for the payment of such Defaulted Interest, which shall be not more than 15 days and not less than 10 days prior to the Special Interest Payment Date and not less than 10 days after the receipt by the Trustee of the notice of the proposed payment.  The Trustee shall promptly notify the Issuer of such Special Record Date, and in the name and at the expense of the Issuer, shall cause notice of the proposed payment of such Defaulted Interest and the Special Record Date and Special Interest Payment Date therefor to be given in the manner provided for in Section 12.1, not less than 10 days prior to such Special Record Date.  Notice of the proposed payment of such Defaulted Interest and the Special Record Date and Special Interest Payment Date therefor having been so given, such Defaulted Interest shall be paid on the Special Interest Payment Date to the Persons in whose names the Notes (or their respective predecessor Notes) are registered at the close of business on such Special Record Date and shall no longer be payable pursuant to the following clause (b).
	(b) The Issuer may make payment of any Defaulted Interest in any other lawful manner not inconsistent with the requirements of any securities exchange on which the Notes may be listed, and upon such notice as may be required by such exchange, if, after notice given by the Issuer to the Trustee of the proposed payment pursuant to this clause (b), such manner of payment shall be deemed practicable by the Trustee.

	SECTION 2.13. CUSIP Numbers.
	SECTION 2.14. Record Date.

	ARTICLE III Covenants
	SECTION 3.1. Payment of Notes.
	SECTION 3.2. Reports and Other Information.
	(a) Notwithstanding that the Issuer may not be subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act or otherwise report on an annual and quarterly basis on forms provided for such annual and quarterly reporting pursuant to rules and regulations promulgated by the SEC, the Issuer shall file with the SEC, and provide the Trustee and Holders with copies thereof, without cost to each Holder:
	(i) within 90 days after the end of each fiscal year (other than for the fiscal year ended September 30, 2010, which shall be 105 days after the end of such fiscal year) (or such longer period as may be permitted by the SEC if the Issuer were then subject to such SEC reporting requirements as a non-accelerated filer), annual reports on Form 10-K (or any successor or comparable form) containing the information required to be contained therein (or required in such successor or comparable form) including, without limitation, a management’s discussion and analysis of financial information,
	(ii) within 45 days after the end of each of the first three fiscal quarters of each fiscal year (or such longer period as may be permitted by the SEC if the Issuer were then subject to such SEC reporting requirements as a non-accelerated filer), quarterly reports on Form 10-Q containing the information required to be contained therein (or any successor or comparable form) including, without limitation, a management’s discussion and analysis of financial information, and
	(iii) within the time period specified for filing current reports on Form 8-K by the SEC, such other reports on Form 8-K (or any successor or comparable form);

	(b) Notwithstanding the foregoing, prior to the effectiveness of the Exchange Offer Registration Statement or Shelf Registration Statement with respect to the Notes, the Issuer shall not be required to furnish any information, certificates or reports required by (i) Section 302 or Section 404 of the Sarbanes-Oxley Act of 2002, or related Items 307 or 308 of Regulation S-K, (ii) Item 10(e) or Regulation S-K promulgated by the SEC with respect to any non-generally accepted accounting principles financial measures contained therein, (iii) solely in respect of business combinations or acquisitions consummated prior to the Issue Date, Rule 3-05 of Regulation S-X or (iv) Rule 3-09 of Regulation S-X.
	(c) For so long as the Issuer has designated certain of its Subsidiaries as Unrestricted Subsidiaries, then the financial information required to be provided shall include a reasonably detailed presentation, either on the face of the financial statements or in the footnotes thereto, and in the management’s discussion and analysis of financial information, of the financial condition and results of operations of the Issuer and its Restricted Subsidiaries separate from the financial condition and results of operations of the Unrestricted Subsidiaries of the Issuer.
	(d) For avoidance of doubt, the obligations of the Issuer under this Section 3.2 shall commence with respect to the first quarter that ends after the Issue Date.
	(e) In addition, to the extent not satisfied by the foregoing, the Issuer shall agree that, for so long as any Notes are outstanding, it shall furnish to Holders and to securities analysts and prospective investors, upon their request, the information required to be delivered pursuant to Rule 144A(d)(4) under the Securities Act.
	(f) Notwithstanding the foregoing, the Issuer shall be deemed to have furnished such reports referred to above to the Trustee and the Holders if the Issuer or any direct or indirect parent of the Issuer (including Holdings) has filed such reports with the SEC via the EDGAR (or successor) filing system and such reports are publicly available.
	(g) Notwithstanding the foregoing, the requirement to provide the information and reports referred to in Sections 3.2(a)(i), (ii) and (iii) shall be deemed satisfied prior to the commencement of the Exchange Offer or the effectiveness of a Shelf Registration Statement relating to the registration of the Notes under the Securities Act by the filing (within the time periods specified for such filings in the Registration Rights Agreement) with the SEC of a registration statement, and any amendments thereto, with such financial information that satisfies Regulation S-X under the Securities Act.
	(h) So long as Notes are outstanding, the Issuer shall also: 
	(i) as promptly as reasonably practicable after furnishing to the Trustee the annual and quarterly reports required by Sections 3.2(a)(i) and (ii), hold a conference call to discuss such reports and the results of operations for the relevant reporting period; and 
	(ii) post to their website and on IntraLinks or any comparable password-protected online data system, which shall require a confidentiality acknowledgment (but not restrict the recipients of such information in trading of securities of the Issuer or its affiliates), prior to the date of the conference call required to be held in accordance with Section 3.2(h)(i), announcing the time and date of such conference call and either including all information necessary to access the call or informing Holders of Notes, prospective investors, market makers affiliated with any Initial Purchaser and securities analysts how they can obtain such information, including, without limitation, the applicable password or other login information.


	SECTION 3.3. Limitation on Incurrence of Indebtedness and Issuance of Disqualified Stock and Preferred Stock.
	(a) (1) the Issuer shall not, and shall not permit any of its Restricted Subsidiaries to, directly or indirectly, Incur any Indebtedness (including Acquired Indebtedness) or issue any shares of Disqualified Stock; and (2) the Issuer shall not permit any of its Restricted Subsidiaries to issue any shares of Preferred Stock; provided , however, that the Issuer and any Restricted Subsidiary may Incur Indebtedness (including Acquired Indebtedness) or issue shares of Disqualified Stock and any Restricted Subsidiary that is a Guarantor may issue shares of Preferred Stock, in each case if the Fixed Charge Coverage Ratio of the Issuer and its Restricted Subsidiaries for the most recently ended four full fiscal quarters for which internal financial statements are available immediately preceding the date on which such additional Indebtedness is Incurred or such Disqualified Stock or Preferred Stock is issued would have been at least 2.00 to 1.00 determined on a pro forma basis (including a pro forma application of the net proceeds therefrom), as if the additional Indebtedness had been Incurred, or the Disqualified Stock or Preferred Stock had been issued, as the case may be, and the application of proceeds therefrom had occurred at the beginning of such four-quarter period; provided, further, that the aggregate amount of Indebtedness (including Acquired Indebtedness) that may be Incurred and Disqualified Stock or Preferred Stock that may be issued pursuant to the foregoing by Restricted Subsidiaries that are not Guarantors of the Notes shall not exceed the greater of (x) $150.0 million and (y) 3.5% of Total Assets at the time of Incurrence, at any one time outstanding.
	(b) The foregoing limitations will not apply to (collectively, “Permitted Debt”):
	(i) the Incurrence by the Issuer or its Restricted Subsidiaries of Indebtedness under any Credit Agreement, the guarantees thereof and the issuance and creation of letters of credit and bankers’ acceptances thereunder (with letters of credit and bankers’ acceptances being deemed to have a principal amount equal to the face amount thereof) up to an aggregate principal amount not to exceed $2,300.0 million outstanding at any one time, less the aggregate amount of all permanent reductions of Indebtedness thereunder as a result of principal payments actually made with Net Cash Proceeds from Asset Sales;
	(ii) the Incurrence by the Issuer and the Guarantors of Indebtedness represented by the Notes (not including any Additional Notes) and the Guarantees, as applicable (and any Exchange Notes and Guarantees thereof);
	(iii) Indebtedness existing on the Issue Date (other than Indebtedness described in clauses (i) and (ii) and other than any Indebtedness being repaid or irrevocably defeased on the Issue Date as part of the Transactions);
	(iv) Indebtedness (including, without limitation, Capitalized Lease Obligations and mortgage financings as purchase money obligations) Incurred by the Issuer or any of its Restricted Subsidiaries, Disqualified Stock issued by the Issuer or any of its Restricted Subsidiaries and Preferred Stock issued by any Restricted Subsidiaries of the Issuer to finance all or any part of the purchase, lease, construction, installation, repair or improvement of property (real or personal), plant or equipment or other fixed or capital assets used or useful in the business of the Issuer or its Restricted Subsidiaries or in a Similar Business (whether through the direct purchase of assets or the Capital Stock of any Person owning such assets) in an aggregate principal amount or liquidation preference, including all Indebtedness Incurred and Disqualified Stock or Preferred Stock issued to renew, refund, refinance, replace, defease or discharge any Indebtedness Incurred and Disqualified Stock or Preferred Stock issued pursuant to this clause (iv), not to exceed the greater of (x) $75.0 million and (y) 1.75% of Total Assets at the time of Incurrence, at any one time outstanding;
	(v) Indebtedness Incurred by the Issuer or any of its Restricted Subsidiaries constituting reimbursement obligations with respect to letters of credit and bank guarantees issued in the ordinary course of business, including without limitation letters of credit in respect of workers’ compensation claims, health, disability or other employee benefits (whether current or former) or property, casualty or liability insurance or self-insurance, or other Indebtedness with respect to reimbursement-type obligations regarding workers’ compensation claims; provided, however, that upon the drawing of such letters of credit, such obligations are reimbursed within 30 days following such drawing;
	(vi) indemnification, adjustment of purchase price or similar obligations, in each case, Incurred in connection with the disposition of any business, assets or a Subsidiary of the Issuer in accordance with the terms of this Indenture not exceeding the proceeds of such disposition, other than guarantees of Indebtedness Incurred by any Person acquiring all or any portion of such business, assets or Subsidiary for the purpose of financing such acquisition;
	(vii) Indebtedness of the Issuer to a Restricted Subsidiary; provided that (x) such Indebtedness shall be subordinated to the Issuer’s Obligations with respect to the Notes and (y) any subsequent issuance or transfer of any Capital Stock or any other event which results in any such Restricted Subsidiary ceasing to be a Restricted Subsidiary or any other subsequent transfer of any such Indebtedness (except to the Issuer or another Restricted Subsidiary) shall be deemed, in each case, to be an Incurrence of such Indebtedness not permitted by this clause (vii);
	(viii) shares of Preferred Stock of a Restricted Subsidiary issued to the Issuer or another Restricted Subsidiary; provided that any subsequent issuance or transfer of any Capital Stock or any other event that results in any Restricted Subsidiary that holds such shares of Preferred Stock of another Restricted Subsidiary ceasing to be a Restricted Subsidiary or any other subsequent transfer of any such shares of Preferred Stock (except to the Issuer or another Restricted Subsidiary) shall be deemed, in each case, to be an issuance of shares of Preferred Stock not permitted by this clause (viii);
	(ix) Indebtedness of a Restricted Subsidiary to the Issuer or another Restricted Subsidiary; provided that (x) if a Guarantor Incurs such Indebtedness to a Restricted Subsidiary that is not a Guarantor such Indebtedness is subordinated in right of payment to the Guarantee of such Guarantor and (y) any subsequent issuance or transfer of any Capital Stock or any other event which results in any Restricted Subsidiary lending such Indebtedness ceasing to be a Restricted Subsidiary or any other subsequent transfer of any such Indebtedness (except to the Issuer or another Restricted Subsidiary) shall be deemed, in each case, to be an Incurrence of such Indebtedness not permitted by this clause (ix);
	(x) Hedging Obligations that are Incurred in the ordinary course of business (and not for speculative purposes): (1) for the purpose of fixing or hedging interest rate risk with respect to any Indebtedness that is permitted by the terms of this Indenture to be outstanding; (2) for the purpose of fixing or hedging currency exchange rate risk with respect to any currency exchanges; or (3) for the purpose of fixing or hedging commodity price risk with respect to any commodity purchases;
	(xi) obligations (including reimbursement obligations with respect to letters of credit and bank guarantees) in respect of performance, bid, appeal and surety bonds and completion guarantees provided by the Issuer or any Restricted Subsidiary in the ordinary course of business;
	(xii) Indebtedness or Disqualified Stock of the Issuer or any Restricted Subsidiary of the Issuer and Preferred Stock of any Restricted Subsidiary of the Issuer in an aggregate principal amount or liquidation preference that, when aggregated with the principal amount or liquidation preference of all other Indebtedness, Disqualified Stock and Preferred Stock then outstanding and Incurred pursuant to this clause (l), does not exceed the greater of (x) $150.0 million and (y) 3.5% of Total Assets at the time of Incurrence, at any one time outstanding;
	(xiii) any guarantee by the Issuer or a Restricted Subsidiary of Indebtedness or other obligations of the Issuer or any of its Restricted Subsidiaries so long as the Incurrence of such Indebtedness or other obligations by the Issuer or such Restricted Subsidiary is permitted under the terms of this Indenture; provided that if such Indebtedness is by its express terms subordinated in right of payment to the Notes or the Guarantee of such Restricted Subsidiary, as applicable, any such guarantee of such Guarantor with respect to such Indebtedness shall be subordinated in right of payment to such Guarantor’s Guarantee with respect to the Notes substantially to the same extent as such Indebtedness is subordinated to the Notes or the Guarantee of such Restricted Subsidiary, as applicable;
	(xiv) the Incurrence by the Issuer or any of its Restricted Subsidiaries of Indebtedness or Disqualified Stock or Preferred Stock of a Restricted Subsidiary of the Issuer that serves to refund, refinance, replace, redeem, repurchase, retire or defease any Indebtedness, Disqualified Stock or Preferred Stock Incurred as permitted under Section 3.3(a) and Sections 3.3(b)(ii), (iii), (xiv), (xv) and (xviii) or any Indebtedness, Disqualified Stock or Preferred Stock Incurred to so refund or refinance such Indebtedness, Disqualified Stock or Preferred Stock, including any additional Indebtedness, Disqualified Stock or Preferred Stock Incurred to pay premiums, fees and expenses in connection therewith (subject to the following proviso, “Refinancing Indebtedness”) prior to its respective maturity; provided, however, that such Refinancing Indebtedness:
	(1) has a Weighted Average Life to Maturity at the time such Refinancing Indebtedness is Incurred that is not less than the remaining Weighted Average Life to Maturity of the Indebtedness being refunded, refinanced, replaced, redeemed, repurchased or retired;
	(2) has a Stated Maturity which is no earlier than the Stated Maturity of the Indebtedness being refunded, refinanced, replaced, redeemed, repurchased or retired;
	(3) to the extent such Refinancing Indebtedness refinances Subordinated Indebtedness, such Refinancing Indebtedness is Subordinated Indebtedness;
	(4) is Incurred in an aggregate principal amount (or if issued with original issue discount an aggregate issue price) that is equal to or less than the sum of (x) the aggregate principal amount (or if issued with original issue discount, the aggregate accreted value) then outstanding of the Indebtedness being refinanced plus (y) the amount of premium, fees and expenses Incurred in connection with such refinancing; and
	(5) shall not include (x) Indebtedness of a Restricted Subsidiary of the Issuer that is not a Guarantor that refinances Indebtedness of the Issuer or a Guarantor, or (y) Indebtedness of the Issuer or a Restricted Subsidiary that refinances Indebtedness of an Unrestricted Subsidiary;

	(xv) Indebtedness, Disqualified Stock or Preferred Stock (i) of the Issuer or any of its Restricted Subsidiaries Incurred to finance an acquisition and (ii) of Persons that are acquired by the Issuer or any of its Restricted Subsidiaries or merged into the Issuer or a Restricted Subsidiary in accordance with the terms of this Indenture; provided, however, that after giving effect to such acquisition and the Incurrence of such Indebtedness, Disqualified Stock or Preferred Stock, either:
	(1) the Issuer would be permitted to Incur at least $1.00 of additional Indebtedness pursuant to the Fixed Charge Coverage Ratio test set forth in the first paragraph of this covenant; or
	(2) the Fixed Charge Coverage Ratio would be greater than immediately prior to such acquisition;

	(xvi) Indebtedness arising from the honoring by a bank or other financial institution of a check, draft or similar instrument drawn against insufficient funds in the ordinary course of business, provided that such Indebtedness is extinguished within five Business Days of its Incurrence;
	(xvii) Indebtedness of the Issuer or any Restricted Subsidiary supported by a letter of credit or bank guarantee issued pursuant to the Credit Agreement, in a principal amount not in excess of the stated amount of such letter of credit or bank guarantee;
	(xviii) Contribution Indebtedness;
	(xix) Indebtedness of the Issuer or any Restricted Subsidiary consisting of (x) the financing of insurance premiums or (y) take-or-pay obligations contained in supply arrangements, in each case, in the ordinary course of business;
	(xx) Indebtedness of Foreign Subsidiaries of the Issuer in an amount not to exceed the greater of (x) $100.0 million or (y) 2.25% of Total Assets at the time of such Incurrence, at any one time outstanding;
	(xxi) Indebtedness of a joint venture to the Issuer or any Guarantor and to the other holders of Equity Interests of such joint venture, so long as the percentage of the aggregate amount of such Indebtedness of such joint venture owed to such other holders of its Equity Interests does not exceed the percentage of the aggregate outstanding amount of the Equity Interests of such joint venture held by such other holders;
	(xxii) Indebtedness Incurred by a Receivables Subsidiary in a Qualified Receivables Financing that is not recourse to the Issuer or any Restricted Subsidiary other than a Receivables Subsidiary (except for Standard Securitization Undertakings);
	(xxiii) Indebtedness owed on a short-term basis to banks and other financial institutions Incurred in the ordinary course of business of the Issuer and the Restricted Subsidiaries with such banks or financial institutions that arises in connection with ordinary banking arrangements to manage cash balances of the Issuer and the Restricted Subsidiaries;
	(xxiv) Indebtedness consisting of Indebtedness issued by the Issuer or any Restricted Subsidiary to future, current or former officers, directors and employees thereof, their respective estates, spouses or former spouses, in each case to finance the purchase or redemption of Equity Interests of the Issuer or any direct or indirect parent company of the Issuer to the extent described in Section 3.4(b)(iv);
	(xxv) customer deposits and advance payments received in the ordinary course of business from customers for goods purchased in the ordinary course of business;
	(xxvi) Indebtedness incurred by a Restricted Subsidiary in connection with bankers’ acceptances, discounted bills of exchange or the discounting or factoring of receivables for credit management purposes, in each case incurred or undertaken in the ordinary course of business on arm’s-length commercial terms; 
	(xxvii) Indebtedness incurred by the Issuer or any Restricted Subsidiary to the extent that the net proceeds thereof are promptly deposited with the Trustee to defease or satisfy and discharge the Notes in accordance with this Indenture;
	(xxviii) guarantees incurred in the ordinary course of business in respect of obligations to suppliers, customers, franchisees, lessors and licensees that, in each case, are non-Affiliates; and
	(xxix) the incurrence by the Issuer or any Restricted Subsidiary of Indebtedness consisting of guarantees of Indebtedness incurred by Permitted Joint Ventures; provided that the aggregate principal amount of Indebtedness Guaranteed pursuant to this clause (xxix) does not at any one time outstanding exceed $50.0 million.


	SECTION 3.4. Limitation on Restricted Payments.
	(a) The Issuer shall not, and shall not permit any of its Restricted Subsidiaries to, directly or indirectly:
	(i) declare or pay any dividend or make any distribution on account of the Issuer’s or any of its Restricted Subsidiaries’ Equity Interests, including any payment made in connection with any merger or consolidation involving the Issuer (other than (A) dividends or distributions by the Issuer payable solely in Equity Interests (other than Disqualified Stock) of the Issuer; or (B) dividends or distributions by a Restricted Subsidiary so long as, in the case of any dividend or distribution payable on or in respect of any class or series of securities issued by a Restricted Subsidiary other than a Wholly Owned Restricted Subsidiary, the Issuer or a Restricted Subsidiary receives at least its pro rata share of such dividend or distribution in accordance with its Equity Interests in such class or series of securities);
	(ii) purchase or otherwise acquire or retire for value any Equity Interests of the Issuer or Holdings or any other direct or indirect parent of the Issuer;
	(iii) make any principal payment on, or redeem, repurchase, defease or otherwise acquire or retire for value, in each case prior to any scheduled repayment or scheduled maturity, any Subordinated Indebtedness (other than the payment, redemption, repurchase, defeasance, acquisition or retirement of (A) Subordinated Indebtedness in anticipation of satisfying a sinking fund obligation, principal installment or final maturity, in each case due within one year of the date of such payment, redemption, repurchase, defeasance, acquisition or retirement and (B) Indebtedness permitted under clauses (vii) and (ix) of the definition of “Permitted Debt”; or
	(iv) make any Restricted Investment;
	(A) no Default or Event of Default shall have occurred and be continuing or would occur as a consequence thereof;
	(B) immediately after giving effect to such transaction on a pro forma basis, the Issuer could Incur $1.00 of additional Indebtedness under Section 3.3(a); and
	(C) such Restricted Payment, together with the aggregate amount of all other Restricted Payments made by the Issuer and its Restricted Subsidiaries after the Issue Date (including Restricted Payments permitted by clauses (1) and (8) of the next succeeding paragraph, but excluding all other Restricted Payments permitted by the next succeeding paragraph), is less than the sum of, without duplication;
	(1) 50% of the Consolidated Net Income of the Issuer for the period (taken as one accounting period) from October 1, 2010 to the end of the Issuer’s most recently ended fiscal quarter for which internal financial statements are available at the time of such Restricted Payment (or, in the case such Consolidated Net Income for such period is a deficit, minus 100% of such deficit); plus
	(2) 100% of the aggregate net proceeds, including cash and the Fair Market Value of assets other than cash, received by the Issuer after the Issue Date from the issue or sale of Equity Interests of the Issuer (other than Excluded Equity), including such Equity Interests issued upon exercise of warrants or options; plus
	(3) 100% of the aggregate amount of contributions to the capital of the Issuer received in cash and the Fair Market Value of property other than cash after the Issue Date (other than Excluded Equity); plus
	(4) the principal amount of any Indebtedness, or the liquidation preference or maximum fixed repurchase price, as the case may be, of any Disqualified Stock, of the Issuer or any Restricted Subsidiary thereof issued after the Issue Date (other than Indebtedness or Disqualified Stock issued to a Restricted Subsidiary or an employee stock ownership plan or trust established by the Issuer or any Restricted Subsidiary (other than to the extent such employee stock ownership plan or trust has been funded by the Issuer or any Restricted Subsidiary)) which has been converted into or exchanged for Equity Interests in the Issuer or Holdings or any other direct or indirect parent of the Issuer (other than Excluded Equity); plus
	(5) 100% of the aggregate amount received by the Issuer or any Restricted Subsidiary in cash and the Fair Market Value of property other than cash received by the Issuer or any Restricted Subsidiary from:
	(A) the sale or other disposition (other than to the Issuer or a Subsidiary of the Issuer) of Restricted Investments made by the Issuer and its Restricted Subsidiaries and from repurchases and redemptions of such Restricted Investments from the Issuer and its Restricted Subsidiaries by any Person (other than the Issuer or any of its Subsidiaries) and from repayments of loans or advances which constituted Restricted Investments (other than in each case to the extent that the Restricted Investment was made pursuant to Section 3.4(b)(vii) or (x));
	(B) the sale (other than to the Issuer or a Restricted Subsidiary or an employee stock ownership plan or trust established by the Issuer or any Restricted Subsidiary (other than to the extent such employee stock ownership plan or trust has been funded by the Issuer or any Restricted Subsidiary)) of the Capital Stock of an Unrestricted Subsidiary; or
	(C) any distribution or dividend from an Unrestricted Subsidiary (to the extent such distribution or dividend is not already included in the calculation of Consolidated Net Income); plus

	(6) in the event any Unrestricted Subsidiary of the Issuer has been redesignated as a Restricted Subsidiary or has been merged or consolidated with or into, or transfers or conveys its assets to, or is liquidated into, the Issuer or a Restricted Subsidiary of the Issuer, in each case after the Issue Date, the Fair Market Value of the Investment of the Issuer in such Unrestricted Subsidiary at the time of such redesignation, combination or transfer (or of the assets transferred or conveyed, as applicable), after deducting any Indebtedness associated with the Unrestricted Subsidiary so designated or combined or any Indebtedness associated with the assets so transferred or conveyed (other than in each case to the extent that the designation of such Subsidiary as an Unrestricted Subsidiary was made pursuant to Section 3.4(b)(vii) or (x) or constituted a Permitted Investment).


	(b) The provisions of Section 3.4(a) shall not prohibit:
	(i) the payment of any dividend or distribution or consummation of any irrevocable redemption within 60 days after the date of declaration thereof or the giving of a redemption notice related thereto, if at the date of declaration or notice such payment would have complied with the provisions of this Indenture;
	(ii) (a) the redemption, repurchase, retirement or other acquisition of any Equity Interests (“Retired Capital Stock”) of the Issuer or Holdings or any other direct or indirect parent of the Issuer, or Subordinated Indebtedness of the Issuer or any Guarantor, in exchange for, or out of the proceeds of the substantially concurrent sale of, Equity Interests of the Issuer or Holdings or any other direct or indirect parent of the Issuer or contributions to the equity capital of the Issuer (other than Excluded Equity) (collectively, including any such contributions, “Refunding Capital Stock”); and
	(iii) the redemption, repurchase or other acquisition or retirement of Subordinated Indebtedness of the Issuer or any Guarantor made by exchange for, or out of the proceeds of the substantially concurrent sale of, Refinancing Indebtedness thereof;
	(iv) the purchase, retirement, redemption or other acquisition (or dividends to Holdings or any other direct or indirect parent of the Issuer to finance any such purchase, retirement, redemption or other acquisition) for value of Equity Interests of the Issuer or Holdings or any other direct or indirect parent of the Issuer held by any future, present or former employee, director or consultant of the Issuer or Holdings or any other direct or indirect parent of the Issuer or any Subsidiary of the Issuer (or their permitted transferees) pursuant to any management equity plan or stock option plan or any other management or employee benefit plan or other agreement or arrangement; provided, however, that the aggregate amounts paid under this clause (iv) shall not exceed (x) $10.0 million in any calendar year or (y) subsequent to the consummation of an underwritten public Equity Offering of common stock of the Issuer or Holdings or any other direct or indirect parent of the Issuer or any Subsidiary of the Issuer (an “IPO”), $20.0 million in any calendar year (with unused amounts in any calendar year being permitted to be carried over for the next two succeeding calendar years up to a maximum of (1) $15.0 million in the aggregate in any calendar year or (2) subsequent to the consummation of an IPO, $25.0 million in any calendar year); provided, further, however, that such amount in any calendar year may be increased by an amount not to exceed;
	(a) the cash proceeds received by the Issuer or any of its Restricted Subsidiaries from the sale of Equity Interests (other than Excluded Equity) of the Issuer or Holdings or any other direct or indirect parent of the Issuer (to the extent contributed to the Issuer) to members of management, directors or consultants of the Issuer and its Restricted Subsidiaries or Holdings or any other direct or indirect parent of the Issuer that occurs after the Issue Date (provided that the amount of such cash proceeds utilized for any such repurchase, retirement, other acquisition or dividend will not increase the amount available for Restricted Payments under Section 3.4(a)(C)); plus
	(b) the cash proceeds of key man life insurance policies received by the Issuer or Holdings or any other direct or indirect parent of the Issuer (to the extent contributed to the Issuer) and its Restricted Subsidiaries after the Issue Date;

	(v) the declaration and payment of dividends or distributions to holders of any class or series of Disqualified Stock of the Issuer or any of its Restricted Subsidiaries and any Preferred Stock of any Restricted Subsidiaries issued or Incurred in accordance with Section 3.3;
	(vi) the declaration and payment of dividends or distributions to holders of any class or series of Designated Preferred Stock and the declaration and payment of dividends to Holdings or any other direct or indirect parent of the Issuer, the proceeds of which will be used to fund the payment of dividends to holders of any class or series of Designated Preferred Stock of Holdings or any other direct or indirect parent of the Issuer issued after the Issue Date; provided, however, that (A) for the most recently ended four full fiscal quarters for which internal financial statements are available immediately preceding the date of issuance of such Designated Preferred Stock, after giving effect to such issuance (and the payment of dividends or distributions) on a pro forma basis, the Fixed Charge Coverage Ratio of the Issuer and its Restricted Subsidiaries would have been at least 2.00 to 1.00 and (B) the aggregate amount of dividends declared and paid pursuant to this clause (vi) does not exceed the net cash proceeds actually received by the Issuer from the sale (or the contribution of the net cash proceeds from the sale) of Designated Preferred Stock;
	(vii) any Restricted Payments made in connection with the consummation of the Transactions or as contemplated by the Merger Agreement, including any payments or loans made to Holdings or any other direct or indirect parent to enable it to make any such payments, and the satisfaction and discharge of the existing Notes, in each case, as described in or contemplated by the Offering Memorandum;
	(viii) the payment of dividends on the Issuer’s common stock (or the payment of dividends to Holdings or any other direct or indirect parent of the Issuer to fund the payment by Holdings or any other direct or indirect parent of the Issuer of dividends on such entity’s common stock) of up to 6.0% per annum of the net cash proceeds received by the Issuer from any public offering of common stock or contributed to the Issuer by Holdings or any other direct or indirect parent of the Issuer from any public offering of common stock;
	(ix) Restricted Payments that are made with Excluded Contributions;
	(x) other Restricted Payments in an aggregate amount not to exceed the greater of (x) $75.0 million and (y) 1.75% of Total Assets, at the time of such Restricted Payment, at any one time outstanding;
	(xi) the payment, purchase, redemption, defeasance or other acquisition or retirement for value of Subordinated Indebtedness, Disqualified Stock or Preferred Stock of the Issuer and its Restricted Subsidiaries pursuant to provisions similar to those described under Sections 3.7 and 3.9; provided that, prior to such payment, purchase, redemption, defeasance or other acquisition or retirement for value, the Issuer (or a third party to the extent permitted by this Indenture) has made a Change of Control Offer or Asset Sale Offer, as the case may be, with respect to the Notes as a result of such Change of Control or Asset Sale, as the case may be, and has repurchased all Notes validly tendered and not withdrawn in connection with such Change of Control Offer or Asset Sale Offer, as the case may be; 
	(xii) for so long as the Issuer is a member of a group filing a consolidated or combined income tax return with Holdings or any other direct or indirect parent of the Issuer, the payment of dividends or other distributions to Holdings or such other direct or indirect parent of the Issuer in amounts required for Holdings or such other parent company to pay federal, state and local income taxes imposed on such entity to the extent such income taxes are attributable to the income of the Issuer and its Subsidiaries; provided, however, that (i) the amount of such payments in respect of any tax year does not, in the aggregate, exceed the amount that the Issuer and its Subsidiaries that are members of such consolidated or combined group would have been required to pay in respect of federal, state and local income taxes (as the case may be) in respect of such year if the Issuer and its Subsidiaries paid such income taxes directly as a stand-alone consolidated or combined income tax group (reduced by any such taxes paid directly by the Issuer or any Subsidiary) and (ii) the permitted payment pursuant to this clause (xii) with respect to any taxes attributable to income of any Unrestricted Subsidiary for any taxable period shall be limited to the amount actually paid with respect to such period by such Unrestricted Subsidiary to the Issuer or any Restricted Subsidiary for the purposes of paying such consolidated, combined or similar taxes;
	(xiii) the payment of dividends, other distributions or other amounts to, or the making of loans to Holdings or any other direct or indirect parent, in the amount required for such entity to, if applicable:
	(a) pay amounts equal to the amounts required for Holdings or any other direct or indirect parent of the Issuer to pay fees and expenses (including franchise or similar taxes) required to maintain its corporate existence, customary salary, bonus and other benefits payable to, and indemnities provided on behalf of, officers and employees of Holdings or any other direct or indirect parent of the Issuer, if applicable, and general corporate operating and overhead expenses of Holdings or any other direct or indirect parent of the Issuer, if applicable, in each case to the extent such fees, expenses, salaries, bonuses, benefits and indemnities are attributable to the ownership or operation of the Issuer and its Subsidiaries;
	(b) pay, if applicable, amounts equal to amounts required for Holdings or any direct or indirect parent of Holdings to pay interest and/or principal on Indebtedness the proceeds of which have been contributed to the Issuer (other than as Excluded Equity) and that has been guaranteed by, and is otherwise considered Indebtedness of, the Issuer or any Restricted Subsidiary Incurred in accordance with Section 3.3;
	(c) pay fees and expenses incurred by Holdings or any other direct or indirect parent, other than to Affiliates of the Issuer, related to any unsuccessful equity or debt offering of such parent; and
	(d) payments to the Sponsor (a) pursuant to the Management Agreement as in effect as of the Issue Date or as thereafter amended, supplemented or replaced (so long as not more disadvantageous to the Holders of the Notes in any material respect than the Management Agreement as in effect on the Issue Date) or (b) for any other financial advisory, financing, underwriting or placement services or in respect of other investment banking activities, including, without limitation, in connection with acquisitions or divestitures, including in connection with the consummation of the Transactions, which payments are (x) made pursuant to agreements with the Sponsor described in the Offering Memorandum or (y) approved by a majority of the Board of Directors of the Issuer in good faith;

	(xiv) the payment of cash dividends or other distributions on the Issuer’s Capital Stock used to, or the making of loans to Holdings or any other direct or indirect parent of the Issuer to, fund the payment of fees and expenses owed by the Issuer or Holdings or any other direct or indirect parent of the Issuer, as the case may be, or Restricted Subsidiaries of the Issuer to Affiliates, in each case to the extent permitted by Section 3.8;
	(xv) (a) repurchases of Equity Interests deemed to occur upon exercise of stock options or warrants if such Equity Interests represent a portion of the exercise price of such options or warrants and (b) in connection with the withholding of a portion of the Equity Interests granted or awarded to a director or an employee to pay for the taxes payable by such director or employee upon such grant or award;
	(xvi) purchases of receivables pursuant to a Receivables Repurchase Obligation in connection with a Qualified Receivables Financing and the payment or distribution of Receivables Fees;
	(xvii) payments or distributions to satisfy dissenters’ rights, pursuant to or in connection with a consolidation, merger or transfer of assets that complies with the provisions of this Indenture applicable to mergers, consolidations and transfers of all or substantially all the property and assets of the Issuer; 
	(xviii) the distribution, as a dividend or otherwise, of shares of Capital Stock of, or Indebtedness owed to Holdings or a Restricted Subsidiary of Holdings by, Unrestricted Subsidiaries (other than Unrestricted Subsidiaries the primary assets of which are cash and/or cash equivalents); and
	(xix) the payment of cash in lieu of the issuance of fractional shares of Equity Interests upon exercise or conversion of securities exercisable or convertible into Equity Interests of the Issuer;


	SECTION 3.5. Liens.
	(a) The Issuer shall not, and shall not permit any Restricted Subsidiary to, directly or indirectly, create, Incur or suffer to exist any Lien (other than Permitted Liens) on any asset or property of the Issuer or such Restricted Subsidiary, or any income or profits therefrom, or assign or convey any right to receive income therefrom, that secures any Obligations of the Issuer or such Restricted Subsidiary, unless (1) in the case of Liens securing Subordinated Indebtedness, the Notes or any applicable Guarantee is secured by a Lien on such assets of the Issuer or such Restricted Subsidiary and proceeds thereof that is senior in priority to such Liens; or (2) in all other cases, the Notes or the applicable Guarantee is equally and ratably secured with or prior to such Obligation with a Lien on the same assets of the Issuer or such Restricted Subsidiary, as the case may be.
	(b) Section 3.5(a) shall not require the Issuer or any Restricted Subsidiary of the Issuer to secure the Notes if the relevant Lien consists of a Permitted Lien.  Any Lien which is granted to secure the Notes or such Guarantee under the preceding paragraph shall be automatically released and discharged at the same time as the release of the Lien (other than a release following enforcement of remedies in respect of such Lien or the Obligations secured by such Lien) that gave rise to the obligation to secure the Notes or such Guarantee under the preceding paragraph.

	SECTION 3.6. Dividend and Other Payment Restrictions Affecting Subsidiaries.
	(a) (i) pay dividends or make any other distributions to the Issuer or any of its Restricted Subsidiaries (1) on its Capital Stock or (2) with respect to any other interest or participation in, or measured by, its profits; or (ii) pay any Indebtedness owed to the Issuer or any of its Restricted Subsidiaries;
	(b) make loans or advances to the Issuer or any of its Restricted Subsidiaries; or
	(c) sell, lease or transfer any of its properties or assets to the Issuer or any of its Restricted Subsidiaries;
	(i) contractual encumbrances or restrictions in effect or entered into on the Issue Date, including pursuant to the Credit Agreement and the other documents relating to the Credit Agreement;
	(ii) this Indenture, the Notes and any Exchange Notes and Guarantees thereof;
	(iii) applicable law or any applicable rule, regulation or order;
	(iv) any agreement or other instrument of a Person acquired by the Issuer or any Restricted Subsidiary which was in existence at the time of such acquisition (but not created in contemplation thereof), which encumbrance or restriction is not applicable to any Person, or the properties or assets of any Person, other than the Person, or the property or assets of the Person, so acquired;
	(v) customary encumbrances or restrictions contained in contracts or agreements for the sale of assets applicable to such assets pending consummation of such sale, including customary restrictions with respect to a Restricted Subsidiary imposed pursuant to an agreement entered into for the sale or disposition of all or substantially all the Capital Stock or assets of such Restricted Subsidiary;
	(vi) restrictions on cash or other deposits or net worth imposed by customers under contracts entered into in the ordinary course of business;
	(vii) customary provisions in (x) joint venture agreements entered into in the ordinary course of business with respect to the Equity Interests subject to the joint venture and (y) operating or other similar agreements, asset sale agreements, stock sale agreements entered into in connection with the entering into of such transaction, which limitation is applicable only to the assets that are the subject of those agreements;
	(viii) purchase money obligations for property acquired and Capitalized Lease Obligations in the ordinary course of business to the extent imposing restrictions of the nature discussed in clause (c) above on the property so acquired;
	(ix) customary provisions contained in leases, licenses, contracts and other similar agreements entered into in the ordinary course of business to the extent imposing restrictions of the type described in clause (c) above on the property subject to such lease;
	(x) any encumbrance or restriction of a Receivables Subsidiary effected in connection with a Qualified Receivables Financing; provided, however, that such restrictions apply only to such Receivables Subsidiary;
	(xi) other Indebtedness, Disqualified Stock or Preferred Stock of any Restricted Subsidiary of the Issuer that is Incurred subsequent to the Issue Date pursuant to Section 3.3; provided that such encumbrances and restrictions contained in any agreement or instrument will not materially affect the Issuer’s ability to make anticipated principal or interest payment on the Notes (as determined by the Issuer in good faith);
	(xii) any encumbrance or restriction contained in Secured Indebtedness otherwise permitted to be Incurred pursuant to Sections 3.3 and 3.5 to the extent limiting the right of the debtor to dispose of the assets securing such Indebtedness;
	(xiii) arising or agreed to in the ordinary course of business, not relating to any Indebtedness, and that do not, individually or in the aggregate, (x) detract from the value of the property or assets of the Issuer or any Restricted Subsidiary in any manner material to the Issuer or any Restricted Subsidiary or (y) materially affect the Issuer’s ability to make anticipated principal or interest payment on the Notes (as determined by the Issuer in good faith);
	(xiv) existing under, by reason of or with respect to Refinancing Indebtedness; provided that the encumbrances and restrictions contained in the agreements governing that Refinancing Indebtedness are not materially more restrictive, taken as a whole, than those contained in the agreements governing the Indebtedness being refinanced;
	(xv) Indebtedness of Foreign Subsidiaries permitted to be incurred pursuant to Section 3.3; and
	(xvi) any encumbrances or restrictions imposed by any amendments, modifications, restatements, renewals, increases, supplements, refundings, replacements or refinancings of the contracts, instruments or obligations referred to in clauses (1) through (15) above; provided that such amendments, modifications, restatements, renewals, increases, supplements, refundings, replacements or refinancings are, in the good faith judgment of the Issuer, no more restrictive as a whole with respect to such encumbrances or restrictions than prior to such amendment, modification, restatement, renewal, increase, supplement, refunding, replacement or refinancing.


	SECTION 3.7. Asset Sales.
	(a) The Issuer shall not, and shall not permit any of its Restricted Subsidiaries to, cause or make an Asset Sale, unless:
	(i) the Issuer or any of its Restricted Subsidiaries, as the case may be, receives consideration at the time of such Asset Sale at least equal to the Fair Market Value (as determined in good faith by the Issuer) of the assets sold or otherwise disposed of; and
	(ii) except in the case of a Permitted Asset Swap, at least 75% of the consideration therefor received by the Issuer or such Restricted Subsidiary, as the case may be, is in the form of cash or Cash Equivalents or Replacement Assets; provided, however that the amount of:
	(1) any liabilities (as shown on the Issuer’s or such Restricted Subsidiary’s most recent balance sheet or in the notes thereto) of the Issuer or such Restricted Subsidiary (other than liabilities that are by their terms subordinated to the Notes) that are assumed by the transferee of any such assets or Equity Interests pursuant to an agreement that releases or indemnifies the Issuer or such Restricted Subsidiary, as the case may be, from further liability;
	(2) any Notes or other obligations or other securities or assets received by the Issuer or such Restricted Subsidiary from such transferee that are converted by the Issuer or such Restricted Subsidiary into cash within 180 days of the receipt thereof (to the extent of the cash received); and
	(3) any Designated Non-cash Consideration received by the Issuer or any of its Restricted Subsidiaries in such Asset Sale having an aggregate Fair Market Value, taken together with all other Designated Non-cash Consideration received pursuant to this clause (c) that is at that time outstanding, not to exceed the greater of (x) $100.0 million and (y) 2.25% of Total Assets, at the time of the receipt of such Designated Non-cash Consideration (with the Fair Market Value of each item of Designated Non-cash Consideration being measured at the time received and without giving effect to subsequent changes in value);


	(b) Within 365 days after the Issuer’s or any Restricted Subsidiary’s receipt of the Net Cash Proceeds of any Asset Sale, the Issuer or such Restricted Subsidiary may apply the Net Cash Proceeds from such Asset Sale, at its option:
	(i) to permanently reduce Obligations under any Secured Indebtedness and, in the case of revolving obligations thereunder, to correspondingly reduce commitments with respect thereto; 
	(ii) to permanently reduce Obligations under (x) other Pari Passu Indebtedness of the Issuer or the Guarantors (provided that if the Issuer or any Guarantor shall so reduce such Obligations under such other Pari Passu Indebtedness, the Issuer shall equally and ratably reduce Obligations under the Notes if the Notes are then redeemable at par or, if the Notes are not redeemable at par, by making an offer (in accordance with the procedures set forth below for an Asset Sale Offer) to all Holders to purchase at a purchase price equal to 100% of the principal amount thereof, plus accrued and unpaid interest and additional interest, if any, the pro rata principal amount of Notes that would otherwise be redeemed) or (y) Indebtedness of a Restricted Subsidiary that is not a Guarantor, in each case, other than Indebtedness owed to the Issuer or an Affiliate of the Issuer (provided that in the case of any reduction of any revolving obligations pursuant to this clause (ii), the Issuer or such Restricted Subsidiary shall effect a corresponding reduction of commitments with respect thereto);
	(iii) to an Investment in any one or more businesses (provided that if such investment is in the form of the acquisition of Capital Stock of a Person, such acquisition results in such Person becoming a Restricted Subsidiary of the Issuer), assets, or property or capital expenditures, in each case used or useful in a Similar Business; or
	(iv) to make an Investment in any one or more businesses (provided that if such Investment is in the form of the acquisition of Capital Stock of a Person, such acquisition results in such Person becoming a Restricted Subsidiary of the Issuer), properties or assets that replace the properties and assets that are the subject of such Asset Sale; or
	(v) any combination of the foregoing;

	(c) Pending the final application of any such Net Cash Proceeds, the Issuer or such Restricted Subsidiary of the Issuer may temporarily reduce Indebtedness under a revolving credit facility, if any, or otherwise invest such Net Cash Proceeds in Cash Equivalents.  Any Net Cash Proceeds from any Asset Sale that are not applied as provided and within the time period set forth in Section 3.7(b) will be deemed to constitute “Excess Proceeds.”  When the aggregate amount of Excess Proceeds exceeds $30.0 million, the Issuer shall make an offer (an “Asset Sale Offer”) to all Holders of Notes and to all holders of other Pari Passu Indebtedness containing provisions similar to those set forth in this Indenture with respect to Asset Sales, to purchase the maximum principal amount of such Notes and Pari Passu Indebtedness, as appropriate, on a pro rata basis, that may be purchased out of the Excess Proceeds at an offer price in cash in an amount equal to 100% of the principal amount thereof (or in the event such other Indebtedness was issued with original issue discount, 100% of the accreted value thereof), plus accrued and unpaid interest and additional interest, if any (or such lesser price, if any, as may be provided by the terms of such other Indebtedness), to the date fixed for the closing of such offer, in accordance with the procedures set forth in this Indenture.  The Issuer will commence an Asset Sale Offer with respect to Excess Proceeds within ten Business Days after the date that Excess Proceeds exceed $30.0 million by mailing the notice required pursuant to the terms of this Indenture, with a copy to the Trustee.  To the extent that the aggregate amount of Notes and such other Indebtedness tendered pursuant to an Asset Sale Offer is less than the Excess Proceeds, the Issuer may use any remaining Excess Proceeds for any purpose not otherwise prohibited by this Indenture.  If the aggregate principal amount of Notes and Pari Passu Indebtedness, as appropriate, surrendered by holders thereof exceeds the amount of Excess Proceeds, the Trustee shall select the Notes and the Issuer or its agent shall select such other Indebtedness to be purchased in the manner described below.  Upon completion of any such Asset Sale Offer, the amount of Excess Proceeds shall be reset at zero.
	(d) The Issuer shall comply with the requirements of Rule 14e-1 under the Exchange Act and any other securities laws and regulations to the extent such laws or regulations are applicable in connection with the purchase of the Notes pursuant to an Asset Sale Offer.  To the extent that the Asset Sale provisions of any securities laws or regulations conflict with the provisions of this Indenture, the Issuer shall comply with the applicable securities laws and regulations and shall not be deemed to have breached its obligations under the Asset Sale provisions of this Indenture by virtue of such compliance.
	(e) If more Notes are tendered pursuant to an Asset Sale Offer than the Issuer is required to purchase, selection of such Notes for purchase will be made in compliance with the requirements of the principal national securities exchange, if any, on which such Notes are listed, or if such Notes are not listed, on a pro rata basis (and in such manner as complies with applicable legal requirements); provided, that the selection of Notes for purchase shall not result Holder with a principal amount of Notes less than the minimum denomination to the extent practicable.
	(f) Notices of an Asset Sale Offer shall be mailed by first class mail, postage prepaid, or sent electronically, at least 30 but not more than 60 days before the purchase date to each Holder of Notes at such Holder’s registered address or otherwise in accordance with DTC procedures.  If any Note is to be purchased in part only, any notice of purchase that relates to such Note shall state the portion of the principal amount thereof that has been or is to be purchased.

	SECTION 3.8. Transactions with Affiliates.
	(a) The Issuer shall not, and shall not permit any of its Restricted Subsidiaries to, directly or indirectly, make any payment to, or sell, lease, transfer or otherwise dispose of any of its properties or assets to, or purchase any property or assets from, or enter into or make or amend any transaction or series of transactions, contract, agreement, understanding, loan, advance or guarantee with, or for the benefit of, any Affiliate of the Issuer (each of the foregoing, an “Affiliate Transaction”) involving aggregate consideration in excess of $10.0 million, unless:
	(i) such Affiliate Transaction is on terms that are not materially less favorable to the Issuer or the relevant Restricted Subsidiary than those that could have been obtained in a comparable transaction by the Issuer or such Restricted Subsidiary with an unrelated Person; and
	(ii) with respect to any Affiliate Transaction or series of related Affiliate Transactions involving aggregate consideration in excess of $30.0 million, the Issuer delivers to the Trustee a resolution adopted in good faith by the majority of the Board of Directors of the Issuer, approving such Affiliate Transaction and set forth in an Officer’s Certificate certifying that such Affiliate Transaction complies with clause (a) above.

	(b) The provisions of Section 3.8(a) will not apply to the following:
	(i) (a) transactions between or among the Issuer and/or any of its Restricted Subsidiaries (or an entity that becomes a Restricted Subsidiary as a result of such transaction) and (b) any merger or consolidation of the Issuer and Holdings or any other direct parent of the Issuer, provided that such parent company shall have no material liabilities and no material assets other than cash, Cash Equivalents and the Capital Stock of the Issuer and such merger or consolidation is otherwise in compliance with the terms of this Indenture and effected for a bona fide business purpose;
	(ii) (a) Restricted Payments permitted by this Indenture and (b) Permitted Investments;
	(iii) any employment agreements entered into by the Issuer or any of its Restricted Subsidiaries in the ordinary course of business and the payment of reasonable and customary fees and reimbursements paid to, and indemnity and similar arrangements provided on behalf of, officers, directors, employees or consultants of the Issuer or any Restricted Subsidiary or Holdings or (to the extent relating to the business of the Issuer and its Subsidiaries) any other direct or indirect parent of the Issuer;
	(iv) transactions in which the Issuer or any of its Restricted Subsidiaries, as the case may be, delivers to the Trustee a letter from an Independent Financial Advisor stating that such transaction is fair to the Issuer or such Restricted Subsidiary from a financial point of view or meets the requirements of clause (a) of the preceding paragraph;
	(v) payments or loans (or cancellation of loans, advances or guarantees) or advances to employees or consultants or guarantees in respect thereof for bona fide business purposes in the ordinary course of business;
	(vi) any agreement as in effect as of the Issue Date (other than the Management Agreement) or as thereafter amended, supplemented or replaced (so long as not more disadvantageous to the Holders of the Notes in any material respect than the original agreement as in effect on the Issue Date) or any transaction or payments contemplated thereby;
	(vii) the Management Agreement as in effect as of the Issue Date or as thereafter amended, supplemented or replaced (so long as not more disadvantageous to the Holders of the Notes in any material respect than the Management Agreement as in effect on the Issue Date) or any transaction or payments (including reimbursement of out-of-pocket expenses) contemplated thereby;
	(viii) the existence of, or the performance by the Issuer or any of its Restricted Subsidiaries of its obligations under the terms of, the Merger Agreement, any stockholders or similar agreement (including any registration rights agreement or purchase agreement related thereto) to which it is a party as of the Issue Date and any amendment thereto or similar transactions, arrangements or agreements which it may enter into thereafter; provided, however, that the existence of, or the performance by the Issuer or any of its Restricted Subsidiaries of its obligations under, any future amendment to any such existing transaction, arrangement or agreement or under any similar transaction, arrangement or agreement entered into after the Issue Date shall only be permitted by this clause (viii) to the extent that the terms of any such existing transaction, arrangement or agreement together with all amendments thereto, taken as a whole, or new agreement are not otherwise more disadvantageous to the Holders of the Notes in any material respect than the original transaction, arrangement or agreement as in effect on the Issue Date;
	(ix) (a) transactions with customers, clients, suppliers or purchasers or sellers of goods or services, in each case in the ordinary course of business and otherwise in compliance with the terms of this Indenture, which are fair to the Issuer and its Restricted Subsidiaries in the reasonable determination of the Board of Directors or the senior management of the Issuer, and are on terms at least as favorable as might reasonably have been obtained at such time from an unaffiliated party or (b) transactions with Unrestricted Subsidiaries in the ordinary course of business;
	(x) any transaction effected as part of a Qualified Receivables Financing;
	(xi) the sale or issuance of Equity Interests (other than Disqualified Stock) of the Issuer;
	(xii) payments by the Issuer or any of its Restricted Subsidiaries to the Sponsor or any of its Affiliates made for any financial advisory, financing, underwriting or placement services or in respect of other investment banking activities, including, without limitation, in connection with acquisitions or divestitures, which payments are (x) made pursuant to agreements with the Sponsor described in the Offering Memorandum or (y) approved by a majority of the Board of Directors of the Issuer in good faith;
	(xiii) any contribution to the capital of the Issuer (other than Disqualified Stock);
	(xiv) any transaction with a Person (other than an Unrestricted Subsidiary) which would constitute an Affiliate Transaction solely because the Issuer or a Restricted Subsidiary owns an Equity Interest in or otherwise controls such Person; provided that no Affiliate of the Issuer or any of its Subsidiaries other than the Issuer or a Restricted Subsidiary shall have a beneficial interest or otherwise participate in such Person;
	(xv) transactions between the Issuer or any of its Restricted Subsidiaries and any Person, a director of which is also a director of the Issuer or Holdings or any other direct or indirect parent of the Issuer; provided, however, that such director abstains from voting as a director of the Issuer or such direct or indirect parent of the Issuer, as the case may be, on any matter involving such other Person;
	(xvi) the entering into of any tax sharing agreement or arrangement and any payments permitted by Section 3.4(b)(xii);
	(xvii) transactions to effect the Transactions and the payment of all transaction, underwriting, commitment and other fees and expenses related to the Transactions;
	(xviii) pledges of Equity Interests of Unrestricted Subsidiaries;
	(xix) the issuances of securities or other payments, awards or grants in cash, securities or otherwise pursuant to, or the funding of, employment arrangements, stock option and stock ownership plans or similar employee benefit plans approved by the Board of Directors of the Issuer or of a Restricted Subsidiary of the Issuer, as appropriate, in good faith;
	(xx) any employment, consulting, service or termination agreement, or customary indemnification arrangements, entered into by the Issuer or any of its Restricted Subsidiaries with current, former or future officers and employees of the Issuer, Holdings or any of their respective Restricted Subsidiaries and the payment of compensation to officers and employees of the Issuer, Holdings or any of their respective Restricted Subsidiaries (including amounts paid pursuant to employee benefit plans, employee stock option or similar plans), in each case in the ordinary course of business;
	(xxi) transactions with Affiliates solely in their capacity as holders of Indebtedness or Equity Interests of the Issuer or any of its Subsidiaries, so long as such transaction is with all holders of such class (and there are such non-Affiliate holders) and such Affiliates are treated no more favorably than all other holders of such class generally;  
	(xxii) the existence of, or the performance by the Issuer or any of its Restricted Subsidiaries of their obligations under the terms of, any customary registration rights agreement to which they are a party or become a party in the future; and
	(xxiii) investments by the Sponsor in securities of the Issuer or any Restricted Subsidiary (and payment of reasonable out-of-pocket expenses incurred by the Sponsor in connection therewith).


	SECTION 3.9. Change of Control.
	(a) Upon the occurrence of a Change of Control, each Holder will have the right to require the Issuer to purchase all or any part of such Holder’s Notes at a purchase price in cash equal to 101% of the principal amount thereof, plus accrued and unpaid interest, if any, to the date of purchase (subject to the right of Holders of record on the relevant record date to receive interest due on the relevant interest payment date), except to the extent the Issuer has previously elected to redeem the Notes pursuant to Article V of this Indenture.
	(b) Within 30 days following any Change of Control, except to the extent that the Issuer has exercised its right to redeem the Notes as described under Section 5.1, the Issuer shall mail a notice (a “Change of Control Offer”) to each Holder with a copy to the Trustee describing:
	(i) that a Change of Control has occurred and that such Holder has the right to require the Issuer to purchase such Holder’s Notes at a purchase price in cash equal to 101% of the principal amount thereof, plus accrued and unpaid interest and Additional Interest, if any, to the date of purchase (subject to the right of Holders of record on a record date to receive interest on the relevant interest payment date);
	(ii) the transaction or transactions that constitute such Change of Control;
	(iii) the purchase date (which shall be no earlier than 30 days nor later than 60 days from the date such notice is mailed); and
	(iv) the instructions determined by the Issuer, consistent with this covenant, that a Holder must follow in order to have its Notes purchased.  

	(c) Holders electing to have a Note purchased shall be required to surrender the Note, with an appropriate form duly completed, to the Issuer at the address specified in the notice at least three Business Days prior to the purchase date.  Holders shall be entitled to withdraw their election if the Trustee or the Issuer receives not later than one Business Day prior to the purchase date, a telegram, telex facsimile transmission or letter setting forth the name of the Holder, the principal amount at maturity of the Note which was delivered for purchase by the Holder and a statement that such Holder is withdrawing his selection to have such Note purchased.
	(d) On the purchase date, all Notes purchased by the Issuer under this Section 3.9 shall be delivered by the Issuer to the Trustee for cancellation, and the Issuer shall pay the purchase price plus accrued and unpaid interest, if any, to the Holders entitled thereto.  With respect to any Note purchased in part, the Issuer will issue a new Note in a principal amount equal at maturity to the unpurchased portion of the original Note in the name of the Holder upon cancellation of the original Note.
	(e) Notwithstanding the foregoing provisions of this Section 3.9, the Issuer shall not be required to make a Change of Control Offer upon a Change of Control if a third party makes the Change of Control Offer in the manner, at the times and otherwise in compliance with the requirements set forth in this Indenture applicable to a Change of Control Offer made by the Issuer and purchases all Notes validly tendered and not withdrawn under such Change of Control Offer.
	(f) Prior to any Change of Control Offer, the Company shall deliver to the Trustee an Officer’s Certificate stating that all conditions precedent contained herein to the right of the Company to make such offer have been complied with.
	(g) The Issuer shall comply, to the extent applicable, with the requirements of Rule 14e-1 of the Exchange Act and any other securities laws or regulations in connection with the repurchase of Notes pursuant to this Section 3.9.  To the extent that the provisions of any securities laws or regulations conflict with provisions of this Section 3.9, the Issuer shall comply with the applicable securities laws and regulations and shall not be deemed to have breached its obligations under this Section 3.9 by virtue of such compliance.
	(h) A Change of Control Offer may be made in advance of a Change of Control, and conditioned upon such Change of Control.

	SECTION 3.10. Maintenance of Insurance.
	SECTION 3.11. Additional Guarantors.
	SECTION 3.12. Compliance Certificate; Statement by Officers as to Default.
	SECTION 3.13. [Reserved.].
	SECTION 3.14. Designation of Restricted and Unrestricted Subsidiaries.
	(a) The Board of Directors of the Issuer may designate any Subsidiary of the Issuer (including any newly acquired or newly formed Subsidiary of the Issuer but excluding the Issuer) to be an Unrestricted Subsidiary unless such Subsidiary or any of its Subsidiaries owns any Equity Interests or Indebtedness of, or owns or holds any Lien on any property of, the Issuer or any other Subsidiary of the Issuer that is not a Subsidiary of the Subsidiary to be so designated; provided, however, that the Subsidiary to be so designated and its Subsidiaries do not at the time of designation have and do not thereafter Incur any Indebtedness pursuant to which the lender has recourse to any of the assets of the Issuer or any of its Restricted Subsidiaries; provided, further, however, that either:
	(i) the Subsidiary to be so designated has total consolidated assets of $1,000 or less; or
	(ii) if such Subsidiary has consolidated assets greater than $1,000, then such designation would be permitted under Section 3.4.

	(b) The Board of Directors of the Issuer may designate any Unrestricted Subsidiary to be a Restricted Subsidiary; provided, however, that immediately after giving effect to such designation:
	(c) Any such designation by the Board of Directors of the Issuer shall be evidenced to the Trustee by promptly filing with the Trustee a copy of the resolution of the Board of Directors of the Issuer giving effect to such designation and an Officer’s Certificate certifying that such designation complied with this Section 3.14.

	SECTION 3.15. Covenant Suspension.
	(a) If on any date following the Issue Date (i) the Notes have Investment Grade Ratings from both Rating Agencies, and (ii) no Default has occurred and is continuing under this Indenture (the occurrence of the events described in the foregoing clauses (i) and (ii) being collectively referred to as a “Covenant Suspension Event”), Sections 3.3, 3.4, 3.6, 3.7, 3.8, and 4.1(a)(iv) (collectively, the “Suspended Covenants”) shall no longer be applicable to such Notes.
	(b) In the event that the Issuer and the Restricted Subsidiaries are not subject to the Suspended Covenants under this Indenture for any period of time pursuant to Section 3.15(a) (any such period, a “Suspension Period”), and on any subsequent date (the “Reversion Date”) one or both of the Rating Agencies withdraw their Investment Grade Rating or downgrade the rating assigned to the Notes below an Investment Grade Rating, then the Issuer and the Restricted Subsidiaries shall thereafter again be subject to the Suspended Covenants under this Indenture with respect to future events.
	(c) Upon the occurrence of a Covenant Suspension Event, the amount of Excess Proceeds from Net Cash Proceeds shall be reset at zero.
	(d) In the event of any reinstatement of the Suspended Covenants pursuant to Section 3.15(b), no action taken or omitted to be taken by the Issuer or any of its Restricted Subsidiaries prior to such reinstatement will give rise to a Default or Event of Default under this Indenture with respect to any Notes; provided that (1) with respect to Restricted Payments made after any such reinstatement, the amount of Restricted Payments made shall be calculated as though Section 3.4 had been in effect prior to, but not during the Suspension Period; provided that no Subsidiaries may be designated as Unrestricted Subsidiaries during the Suspension Period, and (2) all Indebtedness Incurred, or Disqualified Stock or Preferred Stock issued, during the Suspension Period shall be classified to have been Incurred or issued pursuant to Section 3.3(b)(iii).  In addition, for purposes of Section 3.8, all agreements and arrangements entered into by Holdings and any Restricted Subsidiary with an Affiliate of the Issuer during the Suspension Period prior to such Reversion Date will be deemed to have been entered into on or prior to the Issue Date and for purposes of Section 3.6, all contracts entered into during the Suspension Period prior to such Reversion Date that contain any of the restrictions contemplated by such Section will be deemed to have been existing on the Issue Date.

	SECTION 3.16. Stay, Extension and Usury Laws.
	.  The Issuer and each of the Guarantors covenant (to the extent that they may lawfully do so) that they shall not at any time insist upon, plead, or in any manner whatsoever claim or take the benefit or advantage of, any stay, extension or usury law wherever enacted, now or at any time hereafter in force, that may affect the covenants or the performance of this Indenture; and the Issuer and each of the Guarantors (to the extent that they may lawfully do so) hereby expressly waive all benefit or advantage of any such law, and covenant that they shall not, by resort to any such law, hinder, delay or impede the execution of any power herein granted to the Trustee or the Collateral Agent, but shall suffer and permit the execution of every such power as though no such law has been enacted.


	ARTICLE IV Merger; Consolidation or Sale of Assets
	SECTION 4.1. When the Issuer or Holdings May Merge or Otherwise Dispose of Assets.
	(a) The Issuer shall not consolidate or merge with or into or wind up into (whether or not the Issuer is the surviving Person), or sell, assign, transfer, lease, convey or otherwise dispose of all or substantially all of its properties or assets in one or more related transactions, to any Person (other than the Merger) unless:
	(i) the Issuer is the surviving Person or the Person formed by or surviving any such consolidation or merger (if other than the Issuer) or to which such sale, assignment, transfer, lease, conveyance or other disposition will have been made is a corporation or limited liability company organized or existing under the laws of the United States, any state thereof, the District of Columbia, or any territory thereof (the Issuer or such Person, as the case may be, being herein called the “Successor Company”) and, if such entity is not a corporation, a co-obligor of the Notes is a corporation organized or existing under such laws;
	(ii) the Successor Company (if other than the Issuer) expressly assumes all the obligations of the Issuer under this Indenture and the Notes pursuant to supplemental indentures or other documents or instruments in form reasonably satisfactory to the Trustee;
	(iii) immediately after giving effect to such transaction (and treating any Indebtedness that becomes an obligation of the Successor Company or any of its Restricted Subsidiaries as a result of such transaction as having been Incurred by the Successor Company or such Restricted Subsidiary at the time of such transaction) no Default or Event of Default shall have occurred and be continuing; 
	(iv) immediately after giving pro forma effect to such transaction, as if such transaction had occurred at the beginning of the applicable four-quarter period, either:
	(1) the Successor Company would be permitted to Incur at least $1.00 of additional Indebtedness pursuant to the Fixed Charge Coverage Ratio test set forth in Section 3.3(a); or
	(2) the Fixed Charge Coverage Ratio for the Successor Company and its Restricted Subsidiaries would be equal to or greater than such ratio for the Issuer and its Restricted Subsidiaries immediately prior to such transaction;

	(v) if the Successor Company is other than the Issuer, each Guarantor, unless it is the other party to the transactions described above, shall have by supplemental indenture confirmed that its Guarantee shall apply to such Person’s obligations under this Indenture and the Notes; and
	(vi) the Issuer shall have delivered to the Trustee an Officer’s Certificate and an Opinion of Counsel, each stating that such consolidation, merger or transfer and such supplemental indentures (if any) comply with this Indenture.

	(b) Subject to Section 10.5, each Guarantor shall not, and the Issuer shall not permit any Guarantor to, consolidate or merge with or into or wind up into (whether or not such Guarantor is the surviving corporation), or sell, assign, transfer, lease, convey or otherwise dispose of all or substantially all of its properties or assets in one or more related transactions to, any Person (other than the Merger) unless:
	(i) either (a) such Guarantor is the surviving Person or the Person formed by or surviving any such consolidation or merger (if other than such Guarantor) or to which such sale, assignment, transfer, lease, conveyance or other disposition will have been made is a corporation, partnership or limited liability company organized or existing under the laws of the United States, any state thereof, the District of Columbia or any territory thereof (such Guarantor or such Person, as the case may be, being herein called the “Successor Guarantor”) and the Successor Guarantor (if other than such Guarantor) expressly assumes all the obligations of such Guarantor under this Indenture and such Guarantor’s Guarantee pursuant to a supplemental indenture or other documents or instruments in form reasonably satisfactory to the Trustee or (b) such sale or disposition or consolidation or merger is not in violation of Section 3.7;
	(ii) immediately after giving effect to such transaction (and treating any Indebtedness that becomes an obligation of the Successor Guarantor or any of its Subsidiaries as a result of such transaction as having been Incurred by the Successor Guarantor or such Subsidiary at the time of such transaction) no Default or Event of Default shall have occurred and be continuing; and 
	(iii) the Successor Guarantor (if other than such Guarantor) shall have delivered or caused to be delivered to the Trustee an Officer’s Certificate and an Opinion of Counsel, each stating that such consolidation, merger or transfer and such supplemental indenture (if any) comply with this Indenture.

	(c) Subject to Article X, the Successor Guarantor shall succeed to, and be substituted for, such Guarantor under this Indenture and such Guarantor’s Guarantee, and such Guarantor shall automatically be released and discharged from its obligations under this Indenture and such Guarantor’s Guarantee.  Notwithstanding the foregoing, (1) a Guarantor may merge or consolidate with an Affiliate incorporated or organized solely for the purpose of reincorporating or reorganizing such Guarantor in another state of the United States, the District of Columbia or any territory of the United States, so long as the amount of Indebtedness of the Guarantor is not increased thereby, (2) a Guarantor may merge or consolidate with another Guarantor or the Issuer and (3) a Guarantor may convert into a corporation, partnership, limited partnership, limited liability corporation or trust organized or existing under the laws of the jurisdiction of organization of such Guarantor.


	ARTICLE V Redemption of Notes
	SECTION 5.1. Optional Redemption.
	(a) The Notes may be redeemed, in whole at any time, or in part from time to time, subject to the conditions and at the redemption prices set forth in Paragraph 7 of the form of Note set forth in Exhibit A hereto, which are hereby incorporated by reference and made a part of this Indenture, together with accrued and unpaid interest to the redemption date.
	(b) In connection with any redemption of Notes (including with the net cash proceeds of an Equity Offering), any such redemption may, at the Issuer’s discretion, be subject to one or more conditions precedent, including any related Equity Offering.  In addition, if such redemption or notice is subject to satisfaction of one or more conditions precedent, such notice shall state that, in the Issuer’s discretion, the redemption date may be delayed until such time as any or all such conditions shall be satisfied, or such redemption may not occur and such notice may be rescinded in the event that any or all such conditions shall not have been satisfied by the redemption date, or by the redemption date so delayed.
	(c) Unless the Issuer defaults in the payment of the redemption price, interest and Additional Interest will cease to accrue on the Notes or portions thereof called for redemption on the applicable Redemption Date.

	SECTION 5.2. Election to Redeem; Notice to Trustee of Optional and Mandatory Redemptions.
	SECTION 5.3. Selection by Trustee of Notes to Be Redeemed.
	SECTION 5.4. Notice of Redemption.
	(a) the Redemption Date,
	(b) the redemption price and the amount of accrued interest, if any, to, but excluding, the Redemption Date payable as provided in Section 5.6, if any,
	(c) if less than all outstanding Notes are to be redeemed, the identification of the particular Notes (or portion thereof) to be redeemed, as well as the aggregate principal amount of Notes to be redeemed and the aggregate principal amount of Notes to be outstanding after such partial redemption,
	(d) in case any Note is to be redeemed in part only, the notice which relates to such Note shall state that on and after the Redemption Date, upon surrender of such Note, the Holder shall receive, without charge, a new Note or Notes of authorized denominations for the principal amount thereof remaining unredeemed,
	(e) that on the Redemption Date the redemption price (and accrued interest, if any, to, but excluding, the Redemption Date payable as provided in Section 5.6) shall become due and payable upon each such Note, or the portion thereof, to be redeemed, and, unless the Issuer defaults in making the redemption payment, that interest on Notes called for redemption (or the portion thereof) shall cease to accrue on and after said date,
	(f) the place or places where such Notes are to be surrendered for payment of the redemption price and accrued interest, if any,
	(g) the name and address of the Paying Agent,
	(h) that Notes called for redemption must be surrendered to the Paying Agent to collect the redemption price,
	(i) the CUSIP number, and that no representation is made as to the accuracy or correctness of the CUSIP number, if any, listed in such notice or printed on the Notes, and
	(j) the Section of this Indenture pursuant to which the Notes are to be redeemed.
	 At the Issuer’s request, the Trustee will give the notice of redemption in the Issuer’s name and at its expense; provided, however, that the Issuer shall have delivered to the Trustee, at least 45 days prior to the redemption date, an Officer’s Certificate requesting that the Trustee give such notice and setting forth the information to be stated in such notice as provided in the preceding paragraph.  Such Officer’s Certificate shall state that all conditions precedent to the delivery of such notice have been complied with.

	SECTION 5.5. Deposit of Redemption Price.
	SECTION 5.6. Notes Payable on Redemption Date.
	SECTION 5.7. Notes Redeemed in Part.
	SECTION 5.8. Offer to Repurchase.
	(i) that the Offer to Repurchase is being made pursuant to this Section 5.8 and Section 3.7, and the length of time the Offer to Repurchase shall remain open;
	(ii) the Offer Amount, the purchase price and the Purchase Date;
	(iii) that any Note not tendered or accepted for payment shall continue to accrue interest;
	(iv) that, unless the Issuer defaults in making such payment, any Note accepted for payment pursuant to the Offer to Repurchase shall cease to accrue interest after the Purchase Date;
	(v) that Holders electing to have a Note purchased pursuant to an Offer to Repurchase may elect to have Notes purchased in a minimum amount of $2,000 or an integral multiple of $1,000 in excess thereof only;
	(vi) that Holders electing to have Notes purchased pursuant to any Offer to Repurchase shall be required to surrender the Note, with the form entitled “Option of Holder to Elect Purchase” attached to the Notes completed, or transfer by book-entry transfer, to the Issuer, a Depositary, if appointed by the Issuer, or a Paying Agent at the address specified in the notice at least three days before the Purchase Date;
	(vii) that Holders shall be entitled to withdraw their election if the Issuer, the Depositary or the Paying Agent, as the case may be, receives, not later than on the expiration of the Offer Period, a telegram, telex, facsimile transmission or letter setting forth the name of the Holder, the principal amount of the Note the Holder delivered for purchase and a statement that such Holder is withdrawing his election to have such Note purchased;
	(viii) that, if the aggregate principal amount of Notes and, if applicable, other Pari Passu Indebtedness, if any, surrendered by Holders thereof exceeds the Offer Amount, the Trustee shall select the Notes and, if applicable, other Pari Passu Indebtedness shall select such other Pari Passu Indebtedness to be purchased or prepaid, on a pro rata basis based on the principal amount of Notes and other Pari Passu Indebtedness, if any, surrendered (with such adjustments as may be deemed appropriate by the Issuer so that only Notes in denominations of $2,000, or integral multiples of $1,000 in excess thereof, shall be purchased); and
	(ix) that Holders whose Notes were purchased only in part shall be issued new Notes equal in principal amount to the unpurchased portion of the Notes surrendered (or transferred by book-entry transfer).


	ARTICLE VI Defaults and Remedies
	SECTION 6.1. Events of Default.
	(i) a default in any payment of interest on any Note when due continued for 30 days;
	(ii) a default in the payment of principal or premium, if any, of any note when due at its Stated Maturity, upon optional redemption, upon required purchase, upon declaration or otherwise;
	(iii) the failure by the Issuer or any of its Restricted Subsidiaries to comply for 60 days after written notice with any of its other agreements contained in the Notes or this Indenture;
	(iv) the failure by the Issuer or any Significant Subsidiary to pay any Indebtedness (other than Indebtedness owing to the Issuer or a Restricted Subsidiary of the Issuer) within any applicable grace period after final maturity or the acceleration of any such Indebtedness by the holders thereof because of a default, in each case, if the total amount of such Indebtedness unpaid or accelerated exceeds $45.0 million or its foreign currency equivalent;
	(v) the Issuer or any Significant Subsidiary pursuant to or within the meaning of any Bankruptcy Law:
	(1) commences a voluntary case;
	(2) consents to the entry of an order for relief against it in any voluntary case;
	(3) consents to the appointment of a Custodian of it or for any substantial part of its property; or
	(4) makes a general assignment for the benefit of its creditors;
	or takes any comparable action under any foreign laws relating to insolvency;
	(vi) a court of competent jurisdiction enters an order or decree under any Bankruptcy Law that:
	(1) is for relief against the Issuer or any Significant Subsidiary in an involuntary case;
	(2) appoints a Custodian of the Issuer or any Significant Subsidiary or for any substantial part of its property; or 
	(3) orders the winding up or liquidation of the Issuer or any Significant Subsidiary;

	(vii) failure by the Issuer or any Significant Subsidiary to pay final and non-appealable judgments aggregating in excess of $45.0 million or its foreign currency equivalent (net of any amounts which are covered by enforceable insurance policies issued by solvent insurance companies), which judgments are not discharged, waived or stayed for a period of 60 days and, in the event such judgment is covered by insurance, an enforcement proceeding has been commenced by any creditor upon such judgment or decree which is not promptly stayed; or 
	(viii) the Guarantee of a Significant Subsidiary ceases to be in full force and effect (except as contemplated by the terms thereof), or any Guarantor that is a Significant Subsidiary denies that it has any further liability under its Guarantee or gives notice to such effect, other than by reason of the termination of this Indenture or the release of any such Guarantee in accordance with this Indenture, and such Default continues for 10 days.


	SECTION 6.2. Acceleration.
	SECTION 6.3. Other Remedies.
	SECTION 6.4. Waiver of Past Defaults.
	SECTION 6.5. Control by Majority.
	SECTION 6.6. Limitation on Suits.
	(i) such Holder has previously given the Trustee notice that an Event of Default is continuing;
	(ii) Holders of at least 25% of the aggregate principal amount of the outstanding Notes have requested the Trustee to pursue the remedy;
	(iii) such Holders have offered the Trustee security or indemnity reasonably satisfactory to it in any loss, liability or expense;
	(iv) the Trustee has not complied with such request within 60 days after the receipt of the request and the offer of security or indemnity; and
	(v) the Holders of a majority in principal amount of the outstanding Notes have not given the Trustee a direction inconsistent with such request within such 60-day period.

	SECTION 6.7. Rights of Holders to Receive Payment.
	SECTION 6.8. Collection Suit by Trustee.
	SECTION 6.9. Trustee May File Proofs of Claim.
	SECTION 6.10. Priorities.
	SECTION 6.11. Undertaking for Costs.

	ARTICLE VII Trustee
	SECTION 7.1. Duties of Trustee.
	(a) If an Event of Default has occurred and is continuing, the Trustee shall exercise the rights and powers vested in it by this Indenture and use the same degree of care and skill in its exercise as a prudent Person would exercise or use under the circumstances in the conduct of such Person’s own affairs; provided that if an Event of Default occurs and is continuing, the Trustee shall not be under any obligation to exercise any of the rights or powers under this Indenture, the Notes and the Guarantees at the request or direction of any of the Holders unless such Holders have offered the Trustee indemnity, security or prefunding satisfactory to the Trustee in its sole discretion against any loss, liability or expense it may incur.
	(b) Except during the continuance of an Event of Default of which a Trust Officer has actual knowledge, the Trustee:
	(i) undertakes to perform such duties and only such duties as are specifically set forth in this Indenture and no implied covenants or obligations shall be read into this Indenture against the Trustee; and
	(ii) in the absence of gross negligence or bad faith on its part, may conclusively rely, as to the truth of the statements and the correctness of the opinions expressed therein, upon certificates or opinions furnished to the Trustee under this Indenture, the Notes and the Guarantees, as applicable.  However, in the case of any such certificates or opinions which by any provisions hereof are specifically required to be furnished to the Trustee, the Trustee shall examine such certificates and opinions to determine whether or not they conform to the requirements of this Indenture, the Notes and the Guarantees as the case may be (but need not confirm or investigate the accuracy of mathematical calculations or other facts stated therein).

	(c) The Trustee shall not be relieved from liability for its own negligent action, its own negligent failure to act or its own willful misconduct, except that:
	(i) this Section 7.1(c) does not limit the effect of Section 7.1(b);
	(ii) the Trustee shall not be liable for any error of judgment made in good faith by a Trust Officer or Trust Officers unless it is proved that the Trustee was negligent in ascertaining the pertinent facts; and
	(iii) the Trustee shall not be liable with respect to any action it takes or omits to take in good faith in accordance with a direction received by it pursuant to Section 6.5.

	(d) The Trustee shall not be liable for interest on any money received by it except as the Trustee may agree in writing with the Issuer.
	(e) Money held in trust by the Trustee need not be segregated from other funds except to the extent required by law.
	(f) No provision of this Indenture, the Notes or the Guarantees shall require the Trustee to expend or risk its own funds or otherwise incur any financial liability in the performance of any of its duties hereunder or thereunder or in the exercise of any of its rights or powers, if it shall have reasonable grounds to believe that repayment of such funds or indemnity satisfactory to it against such risk or liability is not reasonably assured to it.
	(g) Every provision of this Indenture relating to the conduct or affecting the liability of or affording protection to the Trustee shall be subject to the provisions of this Section.
	(h) The Trustee shall be under no obligation to exercise any of the rights or powers vested in it by this Indenture at the request or direction of any of the Holders unless such Holders shall have offered to the Trustee, security, prefunding or indemnity reasonably satisfactory to it against the costs, expenses (including reasonable attorneys’ fees and expenses) and liabilities that might be incurred by it in compliance with such request or direction.

	SECTION 7.2. Rights of Trustee.
	(a) The Trustee may conclusively rely and shall be protected in acting upon any resolution, certificate, statement, instrument, opinion, notice, request, direction, consent, order, bond or any other paper or document believed by it to be genuine and to have been signed or presented by the proper Person or Persons.  The Trustee need not investigate any fact or matter stated in the document.
	(b) Before the Trustee acts or refrains from acting, it may require an Officer’s Certificate or an Opinion of Counsel.  The Trustee shall not be liable for any action it takes or omits to take in good faith in reliance on an Officer’s Certificate or Opinion of Counsel.
	(c) The Trustee may act through its attorneys, custodians, nominees and agents and shall not be responsible for the misconduct or negligence of or for the supervision of any agent, custodians, nominees or attorney appointed with due care.
	(d) The Trustee shall not be liable for any action it takes or omits to take in good faith which it believes to be authorized or within its rights or powers; provided, however, that the Trustee’s conduct does not constitute willful misconduct or negligence.
	(e) The Trustee may consult with counsel of its selection, and the advice or opinion of counsel with respect to legal matters relating to this Indenture, the Notes and the Guarantees shall be full and complete authorization and protection from liability in respect to any action taken, omitted or suffered by it hereunder or under the Notes and the Guarantees in good faith and in accordance with the advice or opinion of such counsel.
	(f) The Trustee shall not be bound to make any investigation into any statement, warranty or representation, or the facts or matters stated in any resolution, certificate, statement, instrument, opinion, notice, request, direction, consent, order, bond or other paper or document made or in connection with this Indenture; moreover, the Trustee shall not be bound to make any investigation into (i) the performance or observance of any of the covenants, agreements or other terms or conditions set forth herein, (ii) the occurrence of any default, or the validity, enforceability, effectiveness or genuineness of this Indenture or any other agreement, instrument or document, or (iii) the facts or matters stated in any resolution, certificate, statement, instrument, opinion, report, notice, request, direction, consent, order, bond, debenture, note other evidence of indebtedness or other paper or document, but the Trustee, in its discretion, may make such further inquiry or investigation into such facts or matters as it may see fit, and, if the Trustee shall determine to make such further inquiry or investigation, it shall be entitled to examine the books, records and premises of the Issuer, personally or by agent or attorney and shall incur no liability or additional liability of any kind by reason of such inquiry or investigation.
	(g) The Trustee shall not be deemed to have knowledge of any Default or Event of Default except any Default or Event of Default of which a Trust Officer shall have (x) received written notification at the Corporate Trust Office of the Trustee and such notice references the Notes and this Indenture or (y) obtained “actual knowledge.”  “Actual knowledge” shall mean the actual fact or statement of knowing by a Trust Officer without independent investigation with respect thereto.
	(h) In no event shall the Trustee be responsible or liable for special, indirect, or consequential loss or damage of any kind whatsoever (including, but not limited to, loss of profit) irrespective of whether the Trustee has been advised of the likelihood of such loss or damage and regardless of the form of action.
	(i) The rights, privileges, protections, immunities and benefits given to the Trustee, including, without limitation, its right to be indemnified, are extended to, and shall be enforceable by, the Trustee in each of its capacities hereunder, and each agent, custodian and other Person employed to act hereunder.
	(j) The Trustee may request that the Issuer deliver a certificate setting forth the names of individuals and/or titles of officers authorized at such time to take specified actions pursuant to this Indenture.
	(k) The Trustee shall not have any duty (A) to see to any recording, filing, or depositing of this Indenture or any agreement referred to herein, or to see to the maintenance of any such recording or filing or depositing or to any rerecording, re-filing or redepositing of any thereof or (B) to see to any insurance.
	(l) The right of the Trustee to perform any discretionary act enumerated in this Indenture shall not be construed as a duty.

	SECTION 7.3. Individual Rights of Trustee.
	SECTION 7.4. Disclaimer.
	SECTION 7.5. Notice of Defaults.
	SECTION 7.6. Compensation and Indemnity.
	SECTION 7.7. Replacement of Trustee.
	(i) the Trustee fails to comply with Section 7.9;
	(ii) the Trustee is adjudged bankrupt or insolvent;
	(iii) a receiver or other public officer takes charge of the Trustee or its property; or
	(iv) the Trustee otherwise becomes incapable of acting.

	SECTION 7.8. Successor Trustee by Merger.
	SECTION 7.9. Eligibility; Disqualification.
	SECTION 7.10. Limitation on Duty of Trustee.
	SECTION 7.11. Preferential Collection of Claims Against the Issuer.
	SECTION 7.12. Reports by Trustee to Holders of the Notes.

	ARTICLE VIII Discharge of Indenture; Defeasance
	SECTION 8.1. Discharge of Liability on Securities; Defeasance.
	(a) when (i) all the Notes theretofore authenticated and delivered (other than Notes pursuant to Section 2.7 which have been replaced or paid and Notes for whose payment money has theretofore been deposited in trust or segregated and held in trust by the Issuer and thereafter repaid to the Issuer or discharged from such trust) have been delivered to the Trustee for cancellation or (ii) all of the Notes (a) have become due and payable, (b) will become due and payable at their stated maturity within one year or (c) if redeemable at the option of the Issuer, are to be called for redemption within one year under arrangements satisfactory to the Trustee for the giving of notice of redemption by the Trustee in the name, and at the expense, of the Issuer, and the Issuer or any Guarantor has irrevocably deposited or caused to be deposited with the Trustee funds in cash in U.S. Dollars, U.S. Government Obligations or a combination thereof in an amount sufficient to pay and discharge the entire Indebtedness on the Notes not theretofore delivered to the Trustee for cancellation, for principal of, premium, if any, and interest on the Notes to the date of deposit together with irrevocable instructions from the Issuer directing the Trustee to apply such funds to the payment thereof at maturity or redemption, as the case may be;
	(b) the Issuer and/or the Guarantors have paid all other sums payable under this Indenture; and
	(c) the Issuer has delivered to the Trustee an Officer’s Certificate and an Opinion of Counsel stating that all conditions precedent under this Indenture relating to the satisfaction and discharge of this Indenture have been complied with.
	(d) Notwithstanding clauses (a) and (b) above, the Issuer’s obligations in Sections 2.3, 2.4, 2.5, 2.6, 2.7, 2.8, 7.6, 7.7 and in this Article 8 shall survive until the Notes have been paid in full.  Thereafter, the Issuer’s obligations in Sections 7.6, 8.5 and 8.6 shall survive such satisfaction and discharge.

	SECTION 8.2. Conditions to Defeasance.
	(a) The Issuer may exercise its legal defeasance option or its covenant defeasance option only if:
	(i) the Issuer irrevocably deposits in trust with the Trustee cash in U.S. Dollars, U.S. Government Obligations or a combination thereof in an amount sufficient or U.S. Government Obligations, the principal of and the interest on which will be sufficient, or a combination thereof sufficient, to pay the principal of, and premium (if any) and interest on the applicable Notes when due at maturity or redemption, as the case may be;
	(ii) the Issuer delivers to the Trustee a certificate from a nationally recognized firm of independent accountants expressing their opinion that the payments of principal and interest when due and without reinvestment on the deposited U.S. Government Obligations plus any deposited money without investment will provide cash at such times and in such amounts as will be sufficient to pay principal, premium, if any, and interest when due on all the Notes to maturity or redemption, as the case may be;
	(iii) 91 days pass after the deposit is made and during the 91-day period no Default specified in Section 6.1(v) or (vi) with respect to the Issuer occurs which is continuing at the end of the period;
	(iv) the deposit does not constitute a default under any other agreement binding on the Issuer;
	(v) the Issuer delivers to the Trustee an Opinion of Counsel to the effect that the trust resulting from the deposit does not constitute, or is qualified as, a regulated investment Issuer under the Investment Issuer Act of 1940;
	(vi) in the case of the legal defeasance option, the Issuer shall have delivered to the Trustee an Opinion of Counsel stating that (1) the Issuer has received from, or there has been published by, the Internal Revenue Service a ruling, or (2) since the date of this Indenture there has been a change in the applicable Federal income tax law, in either case to the effect that, and based thereon such Opinion of Counsel shall confirm that, the Holders will not recognize income, gain or loss for Federal income tax purposes as a result of such deposit and defeasance and will be subject to Federal income tax on the same amounts, in the same manner and at the same times as would have been the case if such deposit and defeasance had not occurred;
	(vii) in the case of the covenant defeasance option, the Issuer shall have delivered to the Trustee an Opinion of Counsel to the effect that the Holders will not recognize income, gain or loss for Federal income tax purposes as a result of such deposit and defeasance and will be subject to Federal income tax on the same amounts, in the same manner and at the same times as would have been the case if such deposit and defeasance had not occurred; and
	(viii) the Issuer delivers to the Trustee an Officer’s Certificate and an Opinion of Counsel, each stating that all conditions precedent to the defeasance and discharge of the Notes to be so defeased and discharged as contemplated by this Article VIII have been complied with.


	SECTION 8.3. Application of Trust Money.
	SECTION 8.4. Repayment to Issuer.
	SECTION 8.5. Indemnity for U.S. Government Obligations.
	SECTION 8.6. Reinstatement.

	ARTICLE IX Amendments
	SECTION 9.1. Without Consent of Holders.
	(i) to cure any ambiguity, omission, mistake, defect or inconsistency;
	(ii) to conform the text of this Indenture, the Guarantees or the Notes to the “Description of Notes” in the Offering Memorandum;
	(iii) to provide for the assumption by a successor corporation, partnership or limited liability company of the obligations of the Issuer under this Indenture and the Notes;
	(iv) to provide for uncertificated Notes in addition to or in place of certificated Securities; provided, however, that the uncertificated Notes are issued in registered form for purposes of Section 163(f) of the Code or in a manner such that the uncertificated Notes are described in Section 163(f)(2)(B) of the Code;
	(v) to add or release Guarantees with respect to the Notes in accordance with the terms of this Indenture;
	(vi) to secure the Notes;
	(vii) to add to the covenants of the Issuer for the benefit of the Holders or to surrender any right or power herein conferred upon the Issuer;
	(viii) to make any change that does not adversely affect the rights of any Holder in any material respect;
	(ix) to comply with any requirement of the SEC in connection with the qualification of this Indenture under the TIA; 
	(x) to provide for the issuance of Additional Notes to the extent permitted by Section 3.3 as in effect prior to such amendment, which shall have terms substantially identical in all material respects to the Initial Notes, and which shall be treated, together with any outstanding Initial Notes, as a single issue of securities; or
	(xi) to evidence and provide for the acceptance of appointment by a successor Trustee, provided that the successor Trustee is otherwise qualified and eligible to act as such under the terms of this Indenture.

	SECTION 9.2. With Consent of Holders.
	(a) This Indenture, the Notes and the Guarantees may be amended or supplemented with the consent of the Holders of at least a majority in aggregate principal amount of the Notes then outstanding (including, without limitation, consents obtained in connection with a purchase of, or tender offer or exchange offer for, Notes) and any existing or past default or compliance with any provisions of such documents may be waived with the consent of the Holders of a majority in principal amount of the Notes then outstanding (including, without limitation, consents obtained in connection with a purchase of, or tender offer or exchange offer for, Notes).  However, without the consent of each Holder of an outstanding note affected, no amendment may (with respect to any notes held by a non-consenting Holder):
	(i) reduce the percentage of the aggregate principal amount of Notes whose Holders must consent to an amendment;
	(ii) reduce the rate of or extend the time for payment of interest on any Note;
	(iii) reduce the principal of or change the Stated Maturity of any Note;
	(iv) reduce the premium payable upon the redemption of any Note or change the time at which any Note may be redeemed as described under Section 5.1;
	(v) make any Note payable in money other than that stated in such Note;
	(vi) impair the right of any Holder to receive payment of principal of, premium, if any, and interest on such Holder’s Notes on or after the due dates therefor or to institute suit for the enforcement of any payment on or with respect to such Holder’s Notes;
	(vii) make any change in the amendment provisions that require each Holder’s consent or in the waiver provisions;
	(viii) make the Notes or any Guarantee subordinated in right of payment to any other obligations; or
	(ix) modify the Guarantees in any manner adverse to the Holders.


	SECTION 9.3. Effect of Consents and Waivers.
	SECTION 9.4. Notation on or Exchange of Notes.
	SECTION 9.5. Trustee To Sign Amendments.
	SECTION 9.6. Compliance with Trust Indenture Act.

	ARTICLE X Guarantees
	SECTION 10.1. Guarantees.
	(a) Subject to the provisions of this Article X, each Guarantor hereby jointly and severally, unconditionally and irrevocably guarantees, as guarantor and not as a surety, with each other Guarantor, to each Holder of the Notes, to the extent lawful, and the Trustee the full and punctual payment when due, whether at maturity, by acceleration, by redemption or otherwise, of the principal of, premium, if any, and interest on the Notes and all other obligations of the Issuer under this Indenture and the Notes (including, without limitation, interest accruing after the filing of any petition in bankruptcy, or the commencement of any insolvency, reorganization or like proceeding, relating to the Issuer or any Guarantor whether or not a claim for post-filing or post-petition interest is allowed in such proceeding and the obligations under Section 7.6) (all the foregoing being hereinafter collectively called the “Guarantor Obligations”).  Each Guarantor agrees (to the extent lawful) that the Guarantor Obligations may be extended or renewed, in whole or in part, without notice or further assent from it, and that it shall remain bound under this Article X notwithstanding any extension or renewal of any Guarantor Obligation.
	(b) Each Guarantor waives (to the extent lawful) presentation to, demand of, payment from and protest to the Issuer of any of the Guarantor Obligations and also waives (to the extent lawful) notice of protest for nonpayment.  Each Guarantor waives (to the extent lawful) notice of any default under the Notes or the Guarantor Obligations.
	(c) Each Guarantor further agrees that its Guarantee herein constitutes a Guarantee of payment when due (and not a Guarantee of collection) and waives any right to require that any resort be had by any Holder to any security held for payment of the Guarantor Obligations.
	(d) Except as set forth in Section 10.2 and Article VIII, the obligations of each Guarantor hereunder shall not be subject to any reduction, limitation, impairment or termination for any reason (other than payment of the Guarantor Obligations in full), including any claim of waiver, release, surrender, alteration or compromise, and shall not (to the extent lawful) be subject to any defense of setoff, counterclaim, recoupment or termination whatsoever or by reason of the invalidity, illegality or unenforceability of the Guarantor Obligations or otherwise.  Without limiting the generality of the foregoing, the obligations of each Guarantor herein shall not (to the extent lawful) be discharged or impaired or otherwise affected by (a) the failure of any Holder to assert any claim or demand or to enforce any right or remedy against the Issuer or any other person under this Indenture, the Notes or any other agreement or otherwise; (b) any extension or renewal of any thereof; (c) any rescission, waiver, amendment or modification of any of the terms or provisions of this Indenture, the Notes or any other agreement; (d) the release of any security held by any Holder for the Guarantor Obligations or any of them; (e) the failure of any Holder to exercise any right or remedy against any other Guarantor; (f) any change in the ownership of the Issuer; (g) any default, failure or delay, willful or otherwise, in the performance of the Guarantor Obligations; or (h) any other act or thing or omission or delay to do any other act or thing which may or might in any manner or to any extent vary the risk of any Guarantor or would otherwise operate as a discharge of such Guarantor as a matter of law or equity.
	(e) Each Guarantor agrees that its Guarantee herein shall remain in full force and effect until payment in full of all the Guarantor Obligations or such Guarantor is released from its Guarantee in compliance with Section 4.1, Section 10.2 and Article VIII.  Each Guarantor further agrees that its Guarantee herein shall continue to be effective or be reinstated, as the case may be, if at any time payment, or any part thereof, of principal of, premium, if any, or interest on any of the Guarantor Obligations is rescinded or must otherwise be restored by any Holder upon the bankruptcy or reorganization of the Issuer or otherwise.
	(f) In furtherance of the foregoing and not in limitation of any other right which any Holder has at law or in equity against any Guarantor by virtue hereof, upon the failure of the Issuer to pay any of the Guarantor Obligations when and as the same shall become due, whether at maturity, by acceleration, by redemption or otherwise, each Guarantor hereby promises to and shall, upon receipt of written demand by the Trustee, forthwith pay, or cause to be paid, in cash, to the Trustee or the Trustee on behalf of the Holders an amount equal to the sum of (i) the unpaid amount of such Guarantor Obligations then due and owing and (ii) accrued and unpaid interest on such Guarantor Obligations then due and owing (but only to the extent not prohibited by law) (including interest accruing after the filing of any petition in bankruptcy or the commencement of any insolvency, reorganization or like proceeding relating to the Issuer or any Guarantor whether or not a claim for post-filing or post-petition interest is allowed in such proceeding).
	(g) Each Guarantor further agrees that, as between such Guarantor, on the one hand, and the Holders, on the other hand, (x) the maturity of the Guarantor Obligations guaranteed hereby may be accelerated as provided in this Indenture for the purposes of its Guarantee herein, notwithstanding any stay, injunction or other prohibition preventing such acceleration in respect of the Guarantor Obligations guaranteed hereby and (y) in the event of any such declaration of acceleration of such Guarantor Obligations, such Guarantor Obligations (whether or not due and payable) shall forthwith become due and payable by the Guarantor for the purposes of this Guarantee.
	(h) Each Guarantor also agrees to pay any and all reasonable costs and expenses (including reasonable attorneys’ fees) incurred by the Trustee or the Holders in enforcing any rights under this Section.
	(i) Neither the Issuer nor the Guarantors shall be required to make a notation on the Notes to reflect any Guarantee or any release, termination or discharge thereof and any such notation shall not be a condition to the validity of any Guarantee.

	SECTION 10.2. Limitation on Liability; Termination, Release and Discharge.
	(a) Any term or provision of this Indenture to the contrary notwithstanding, the obligations of each Guarantor hereunder shall be limited to the maximum amount as shall, after giving effect to all other contingent and fixed liabilities of such Guarantor and after giving effect to any collections from or payments made by or on behalf of any other Guarantor in respect of the obligations of such other Guarantor under its Guarantee or pursuant to its contribution obligations under this Indenture, result in the obligations of such Guarantor under its Guarantee not constituting a fraudulent conveyance or fraudulent transfer under federal or state law and not otherwise being void or voidable under any similar laws affecting the rights of creditors generally.
	(b) A Guarantee by a Guarantor shall be automatically and unconditionally released and discharged, and each Guarantor and its obligations under the Guarantee and this Indenture shall be released and discharged upon:
	(1) the sale, disposition or other transfer (including through merger or consolidation) of the Capital Stock (including any sale, disposition or other transfer following which the applicable Guarantor is no longer a Restricted Subsidiary), or all or substantially all the assets, of the applicable Guarantor if such sale, disposition or other transfer is made in compliance with this Indenture;
	(2) the Issuer designating such Guarantor to be an Unrestricted Subsidiary in accordance with the provisions set forth in Section 3.4 and the definition of “Unrestricted Subsidiary;”
	(3) in the case of any Restricted Subsidiary that after the Issue Date is required to guarantee the notes pursuant to Section 3.11, the release or discharge of the guarantee by such Restricted Subsidiary of Indebtedness of the Issuer or any Restricted Subsidiary of the Issuer or such Restricted Subsidiary or the repayment of the Indebtedness or Disqualified Stock, in each case, which resulted in the obligation to guarantee the notes, except if a release or discharge is by or as a result of payment under such other guarantee;
	(4) the Issuer’s exercise of its legal defeasance option or covenant defeasance option as described under Article VIII or if the Issuer’s obligations under this Indenture are discharged in accordance with the terms of this Indenture; or
	(5) the release or discharge of the guarantee by such Guarantor of the obligations under the Credit Agreement, except a discharge or release by or as a result of payment under such guarantee.

	(c) If any Guarantor is released from its Guarantee, any of its Subsidiaries that are Guarantors will be released from their Guarantees, if any.
	(d) In the case of this Section 10.2(b), the Issuer shall deliver to the Trustee an Officer’s Certificate and an Opinion of Counsel, each stating that all conditions precedent provided for in this Indenture relating to such transaction have been complied with.
	(e) The release of a Guarantor from its Guarantee and its obligations under this Indenture in accordance with the provisions of this Section 10.2 shall not preclude the future applications of Section 3.11 to such Person.

	SECTION 10.3. Right of Contribution.
	SECTION 10.4. No Subrogation.
	SECTION 10.5. Limitations on Merger.
	(1) either (a) such Guarantor is the surviving Person or the Person formed by or surviving any such consolidation or merger (if other than such Guarantor) or to which such sale, assignment, transfer, lease, conveyance or other disposition will have been made is a corporation, partnership or limited liability company organized or existing under the laws of the United States, any state thereof, the District of Columbia or any territory thereof (such Guarantor or such Person, as the case may be, being herein called the “Successor Guarantor”) and the Successor Guarantor (if other than such Guarantor) expressly assumes all the obligations of such Guarantor under this Indenture and such Guarantor’s Guarantee pursuant to a supplemental indenture or other documents or instruments in form reasonably satisfactory to the Trustee or (b) such sale or disposition or consolidation or merger is not in violation of Section 3.7; 
	(2) immediately after giving effect to such transaction (and treating any Indebtedness that becomes an obligation of the Successor Guarantor or any of its Subsidiaries as a result of such transaction as having been Incurred by the Successor Guarantor or such Subsidiary at the time of such transaction) no Default or Event of Default shall have occurred and be continuing; and 
	(3) the Successor Guarantor (if other than such Guarantor) shall have delivered or caused to be delivered to the Trustee an Officer’s Certificate and an Opinion of Counsel, each stating that such consolidation, merger or transfer and such supplemental indenture (if any) comply with this Indenture.


	ARTICLE XI INTENTIONALLY OMITTED
	ARTICLE XII Miscellaneous
	SECTION 12.1. Notices.
	SECTION 12.2. Certificate and Opinion as to Conditions Precedent.
	(i) an Officer’s Certificate in form reasonably satisfactory to the Trustee stating that, in the opinion of the signers, all conditions precedent, if any, provided for in this Indenture relating to the proposed action have been complied with;
	(ii) an Opinion of Counsel in form reasonably satisfactory to the Trustee stating that, in the opinion of such counsel, all such conditions precedent have been complied with; and
	(iii) if required by the TIA, an Independent Certificate from a firm of certified public accountants meeting the applicable requirements therein.

	SECTION 12.3. Statements Required in Certificate or Opinion.
	(i) a statement that the individual making such certificate or opinion has read such covenant or condition;
	(ii) a brief statement as to the nature and scope of the examination or investigation upon which the statements or opinions contained in such certificate or opinion are based;
	(iii) a statement that, in the opinion of such individual, he has made such examination or investigation as is necessary to enable him to express an informed opinion as to whether or not such covenant or condition has been complied with; and
	(iv) a statement as to whether or not, in the opinion of such individual, such covenant or condition has been complied with.

	SECTION 12.4. [Reserved].
	SECTION 12.5. Rules by Trustee, Paying Agent and Registrar.
	SECTION 12.6. Days Other than Business Days.
	SECTION 12.7. Governing Law.
	SECTION 12.8. Waiver of Jury Trial.
	SECTION 12.9. No Recourse Against Others.
	SECTION 12.10. Successors.
	SECTION 12.11. Multiple Originals.
	SECTION 12.12. Variable Provisions.
	SECTION 12.13. Table of Contents; Headings.
	SECTION 12.14. Force Majeure.
	SECTION 12.15. USA Patriot Act.
	SECTION 12.16. Trust Indenture Act Controls.
	SECTION 12.17. Communication by Holders of Notes with Other Holders of Notes.
	(a) On and after October 1, 2014, the Issuer may redeem the Notes, at its option, in whole at any time or in part from time to time, upon not less than 30 nor more than 60 days’ prior notice mailed by first-class mail to each Holder’s registered address or otherwise in accordance with the procedures of the DTC, at the following redemption prices (expressed as a percentage of principal amount), plus accrued and unpaid interest and Additional Interest, if any, to the redemption date (subject to the right of holders of record on the relevant record date to receive interest due on the relevant interest payment date), if redeemed during the 12-month period commencing on October 1 of the years set forth below:
	(b) At any time prior to October 1, 2014, the Issuer may redeem the Notes at its option, in whole at any time or in part from time to time, upon not less than 30 nor more than 60 days’ prior notice mailed by first class mail to each Holder’s registered address or otherwise in accordance with the procedures of DTC, at a redemption price equal to 100% of the principal amount of the Notes redeemed plus the Applicable Premium as of, and accrued and unpaid interest and Additional Interest, if any, to the applicable redemption date (subject to the right of holders of record on the relevant record date to receive interest due on the relevant interest payment date).  
	(c) At any time and from time to time on or prior to October 1, 2013, the Issuer may redeem in the aggregate up to 35% of the original aggregate principal amount of the Notes (calculated after giving effect to any issuance of Additional Notes) with the net cash proceeds of one or more Equity Offerings (1) by the Issuer or (2) by Holdings or any other direct or indirect parent of the Issuer, to the extent the net cash proceeds thereof are contributed to the common equity capital of the Issuer or used to purchase Capital Stock (other than Disqualified Stock) of the Issuer from it, at a redemption price (expressed as a percentage of the principal amount thereof) equal to 109% plus accrued and unpaid interest and Additional Interest, if any, to the redemption date (subject to the right of holders of record on the relevant record date to receive interest due on the relevant interest payment date); provided, however, that at least 65% of the original aggregate principal amount of the Notes (calculated after giving effect to any issuance of Additional Notes) must remain outstanding after each such redemption; and provided, further, that such redemption shall occur within 90 days after the date on which any such Equity Offering is consummated upon not less than 30 nor more than 60 days’ notice mailed to each Holder of Notes being redeemed and otherwise in accordance with the procedures set forth in this Indenture.  
	(d) In connection with any redemption of Notes (including with the net cash proceeds of an Equity Offering), any such redemption may, at the Issuer’s discretion, be subject to one or more conditions precedent, including any related Equity Offering. In addition, if such redemption or notice is subject to satisfaction of one or more conditions precedent, such notice shall state that, in the Issuer’s discretion, the redemption date may be delayed until such time as any or all such conditions shall be satisfied, or such redemption may not occur and such notice may be rescinded in the event that any or all such conditions shall not have been satisfied by the redemption date, or by the redemption date so delayed.
	(e) Unless the Issuer defaults in the payment of the redemption price, interest and Additional Interest will cease to accrue on the Notes or portions thereof called for redemption on the applicable redemption date.



	Exhibit 4.2
	Section 1. Definitions.  As used in this Agreement, the following capitalized terms shall have the following meanings:
	Section 2. Securities Subject to this Agreement; Agreement to Seek Commission Guidance
	(a) Transfer Restricted Securities.  The securities entitled to the benefits of this Agreement are the Transfer Restricted Securities.
	(b) Holders of Transfer Restricted Securities.  A Person is deemed to be a holder of Transfer Restricted Securities (each, a “Holder”) whenever such Person owns Transfer Restricted Securities.
	(c) The Company agrees to seek, and to use commercially reasonable efforts to obtain, guidance from the Commission (the “Commission Guidance”) that the Company need not include the interim financial statements of Leiner Health Products Inc. for the fiscal quarters ended June 2008 and 2007 in any Registration Statement.

	Section 3. Registered Exchange Offer.
	(a) Unless the Exchange Offer shall not be permissible under applicable law or Commission policy (after the procedures set forth in Section 6(a) hereof have been complied with), each of the Company and the Guarantors shall (i) cause to be filed with the Commission no later than the Filing Deadline (or if the Filing Deadline is not a Business Day, the next succeeding Business Day), a Registration Statement under the Securities Act relating to the Exchange Securities and the Exchange Offer, (ii) use commercially reasonable efforts to cause such Registration Statement to become effective no later than the Effectiveness Target Date (or if the Effectiveness Target Date is not a Business Day, the next succeeding Business Day), (iii) in connection with the foregoing, file (A) all pre-effective amendments to such Registration Statement as may be necessary in order to cause such Registration Statement to become effective, (B) if applicable, a post-effective amendment to such Registration Statement pursuant to Rule 430A under the Securities Act and (C) cause all necessary filings in connection with the registration and qualification of the Exchange Securities to be made under the state securities or blue sky laws of such jurisdictions as are necessary to permit Consummation of the Exchange Offer, and (iv) upon the effectiveness of such Registration Statement, commence the Exchange Offer.  The Exchange Offer shall be on the appropriate form permitting registration of the Exchange Securities to be offered in exchange for the Transfer Restricted Securities and to permit resales of Initial Securities held by Broker-Dealers as contemplated by Section 3(c) hereof.
	(b) The Company and the Guarantors shall use their commercially reasonable efforts to cause the Exchange Offer Registration Statement to be effective continuously and shall keep the Exchange Offer open for a period of not less than the minimum period required under applicable federal and state securities laws to Consummate the Exchange Offer; provided, however, that in no event shall such period be less than 20 Business Days (or longer if required by applicable law) after the date notice of the Exchange Offer is mailed to the Holders.  The Company shall cause the Exchange Offer to comply with all applicable federal and state securities laws.  No securities other than the Exchange Securities shall be included in the Exchange Offer Registration Statement.  The Company shall use commercially reasonable efforts to cause the Exchange Offer to be Consummated no later than the Consummation Target Date (or if the Consummation Target Date is not a Business Day, the next succeeding Business Day).
	(c) The Company shall indicate in a “Plan of Distribution” section contained in the Prospectus forming a part of the Exchange Offer Registration Statement that any Broker-Dealer who holds Initial Securities that are Transfer Restricted Securities and that were acquired for its own account as a result of market-making activities or other trading activities (other than Transfer Restricted Securities acquired directly from the Company), may exchange such Initial Securities pursuant to the Exchange Offer; however, such Broker-Dealer may be deemed to be an “underwriter” within the meaning of the Securities Act and must, therefore, deliver a prospectus meeting the requirements of the Securities Act in connection with any resales of the Exchange Securities received by such Broker-Dealer in the Exchange Offer, which prospectus delivery requirement may be satisfied by the delivery by such Broker-Dealer of the Prospectus contained in the Exchange Offer Registration Statement.  Such “Plan of Distribution” section shall also contain all other information with respect to such resales by Broker-Dealers that the Commission may require in order to permit such resales pursuant thereto, but such “Plan of Distribution” shall not name any such Broker-Dealer or disclose the amount of Initial Securities held by any such Broker-Dealer except to the extent required by the Commission as a result of a change in policy after the date of this Agreement.

	Section 4. Shelf Registration.
	(a) Shelf Registration.  If (i) the Company is not required to file an Exchange Offer Registration Statement or to consummate the Exchange Offer because the Exchange Offer is not permitted by applicable law or Commission policy (after the procedures set forth in Section 6(a) hereof have been complied with), (ii) for any reason the Exchange Offer is not Consummated on or before the Consummation Target Date (or if the Consummation Target Date is not a Business Day, the next succeeding Business Day), or (iii) with respect to any Holder of Transfer Restricted Securities such Holder notifies the Company that (A) such Holder is prohibited by applicable law or Commission policy from participating in the Exchange Offer, or (B) such Holder may not resell the Exchange Securities acquired by it in the Exchange Offer to the public without delivering a prospectus and that the Prospectus contained in the Exchange Offer Registration Statement is not appropriate or available for such resales by such Holder, or (C) such Holder is a Broker-Dealer and holds Initial Securities acquired directly from the Company or one of its affiliates, then, upon such Holder’s request, the Company and the Guarantors shall
	(b) Provision by Holders of Certain Information in Connection with the Shelf Registration Statement.  No Holder of Transfer Restricted Securities may include any of its Transfer Restricted Securities in any Shelf Registration Statement pursuant to this Agreement unless and until such Holder furnishes to the Company in writing, within 20 Business Days after receipt of a request therefor, such information as the Company may reasonably request for use in connection with any Shelf Registration Statement or Prospectus or preliminary Prospectus included therein.  Each Holder as to which any Shelf Registration Statement is being effected agrees to furnish promptly to the Company all information required to be disclosed in order to make the information previously furnished to the Company by such Holder not materially misleading.

	Section 5. Additional Interest.  If (i) any of the Registration Statements required by this Agreement is not filed with the Commission on or prior to the date specified for such filing in this Agreement, (ii) any of such Registration Statements has not been declared effective by the Commission (or become automatically effective) on or prior to the date specified for such effectiveness in this Agreement, (iii) the Exchange Offer has not been Consummated by the Consummation Target Date with respect to the Exchange Offer Registration Statement or (iv) any Registration Statement required by this Agreement is filed and declared effective but, at any time prior to the date which is two and one-half years after the Closing Date (or such earlier date when all the Transfer Restricted Securities covered by such Registration Statement have been sold pursuant to such Registration Statement), shall thereafter cease to be effective or fail to be usable for its intended purpose without being succeeded by a post-effective amendment to such Registration Statement that cures such failure and that is itself effective (each such event referred to in clauses (i) through (iv), a “Registration Default”), the Company hereby agrees that the interest rate borne by the Transfer Restricted Securities shall be increased by 0.25% per annum during the 90-day period immediately following the occurrence of any Registration Default and shall increase by 0.25% per annum at the end of each subsequent 90-day period, but in no event shall such increase exceed 1.00% per annum (such increases, the “Additional Interest”).  Following the cure of all Registration Defaults relating to any particular Transfer Restricted Securities, the interest rate borne by the relevant Transfer Restricted Securities will be reduced to the original interest rate borne by such Transfer Restricted Securities; provided, however, that, if after any such reduction in interest rate, a different Registration Default occurs, the interest rate borne by the relevant Transfer Restricted Securities shall again be increased pursuant to the foregoing provisions.  Notwithstanding any other provisions of this Section 5, no Additional Interest shall accrue for a Registration Default that occurs by reason of an Exchange Offer Blackout Period or a Shelf Blackout Period.  Notwithstanding the foregoing, (i) the amount of Additional Interest payable shall not increase because more than one Registration Default has occurred and is pending and (ii) a Holder of Transfer Restricted Securities that is not entitled to the benefits of the Registration Statement (because, e.g., such Holder has not elected to include information or has not timely delivered such information to the Issuer pursuant to Section 4(b) hereof) shall not be entitled to Additional Interest with respect to a Registration Default that pertains to the Registration Statement.
	Section 6. Registration Procedures.
	(a) Exchange Offer Registration Statement.  In connection with the Exchange Offer, the Company and the Guarantors shall comply with all of the provisions of Section 6(c) hereof, shall use commercially reasonable efforts to effect such exchange to permit the sale of Transfer Restricted Securities being sold in accordance with the intended method or methods of distribution thereof, and shall comply with the following provision:
	As a condition to its participation in the Exchange Offer pursuant to the terms of this Agreement, each Holder of Transfer Restricted Securities shall furnish, upon the request of the Company, prior to the Consummation thereof, a written representation to the Company (which may be contained in the letter of transmittal contemplated by the Exchange Offer Registration Statement) to the effect that (A) it is not an “affiliate” (as defined in Rule 405 of the Securities Act) of the Company or any Guarantor, (B) it is not engaged in, and does not intend to engage in, and has no arrangement or understanding with any Person to participate in, a distribution (within the meaning of the Securities Act) of the Exchange Securities to be issued in the Exchange Offer and (C) it is acquiring the Exchange Securities in its ordinary course of business.  In addition, all such Holders of Transfer Restricted Securities shall otherwise cooperate in the Company’s preparations for the Exchange Offer.  Each Holder hereby acknowledges and agrees that any Broker-Dealer and any such Holder using the Exchange Offer to participate in a distribution of the securities to be acquired in the Exchange Offer (1) could not under Commission policy as in effect on the date of this Agreement rely on the position of the Commission enunciated in Morgan Stanley & Co., Inc. (available June 5, 1991) and Exxon Capital Holdings Corporation (available May 13, 1988), as interpreted in the Commission’s letter to Shearman & Sterling dated July 2, 1993, and similar no-action letters, and (2) must comply with the registration and prospectus delivery requirements of the Securities Act in connection with a secondary resale transaction and that such a secondary resale transaction should be covered by an effective registration statement containing the selling security holder information required by Item 507 or 508, as applicable, of Regulation SK if the resales are of Exchange Securities obtained by such Holder in exchange for Initial Securities acquired by such Holder directly from the Company.

	(b) Shelf Registration Statement.  In connection with the Shelf Registration Statement, each of the Company and the Guarantors shall comply with all the provisions of Section 6(c) hereof and shall use its commercially reasonable efforts to effect such registration to permit the sale of the Transfer Restricted Securities being sold in accordance with the intended method or methods of distribution thereof, and pursuant thereto each of the Company and the Guarantors will as promptly as possible prepare and file with the Commission a Registration Statement relating to the registration on any appropriate form under the Securities Act, which form shall be available for the sale of the Transfer Restricted Securities in accordance with the intended method or methods of distribution thereof.
	(c) General Provisions.  In connection with any Registration Statement and any Prospectus required by this Agreement to permit the sale or resale of Transfer Restricted Securities (including, without limitation, any Registration Statement and the related Prospectus required to permit resales of Initial Securities by Broker-Dealers), each of the Company and the Guarantors shall:
	(i) use its commercially reasonable efforts to keep such Registration Statement continuously effective and provide all requisite financial statements (including, if required by the Securities Act or any regulation thereunder, financial statements of the Guarantors for the period specified in Section 3 or 4 hereof, as applicable; upon the occurrence of any event that would cause any such Registration Statement or the Prospectus contained therein (A) to contain a material misstatement or omission or (B) not to be effective and usable for resale of Transfer Restricted Securities during the period required by this Agreement, the Company shall file promptly an appropriate amendment to such Registration Statement, in the case of clause (A), correcting any such misstatement or omission, and, in the case of either clause (A) or (B), use its commercially reasonable efforts to cause such amendment to be declared effective and such Registration Statement and the related Prospectus to become usable for their intended purpose(s) as soon as practicable thereafter;
	(ii) use its commercially reasonable efforts to prepare and file with the Commission such amendments and post-effective amendments to the applicable Registration Statement as may be necessary to keep the Registration Statement effective for the applicable period set forth in Section 3 or 4 hereof, as applicable, or such shorter period as will terminate when all Transfer Restricted Securities covered by such Registration Statement have been sold; cause the Prospectus to be supplemented by any required Prospectus supplement, and as so supplemented to be filed pursuant to Rule 424 under the Securities Act, and to comply fully with the applicable provisions of Rules 424 and 430A under the Securities Act in a timely manner; and comply with the provisions of the Securities Act with respect to the disposition of all securities covered by such Registration Statement during the applicable period in accordance with the intended method or methods of distribution by the sellers thereof set forth in such Registration Statement or supplement to the Prospectus;
	(iii) advise the underwriter(s), if any, and selling Holders promptly and, if requested by such Persons, to confirm such advice in writing, (A) when the Prospectus or any Prospectus supplement or post-effective amendment has been filed, and, with respect to any Registration Statement or any post-effective amendment thereto, when the same has become effective, (B) of any request by the Commission for amendments to the Registration Statement or amendments or supplements to the Prospectus or for additional information relating thereto, (C) of the issuance by the Commission of any stop order suspending the effectiveness of the Registration Statement under the Securities Act or of the suspension by any state securities commission of the qualification of the Transfer Restricted Securities for offering or sale in any jurisdiction, or the initiation of any proceeding for any of the preceding purposes, (D) of the existence of any fact or the happening of any event that makes any statement of a material fact made in the Registration Statement, the Prospectus, any amendment or supplement thereto, or any document incorporated by reference therein untrue, or that requires the making of any additions to or changes in the Registration Statement or the Prospectus in order to make the statements therein not misleading.  If at any time the Commission shall issue any stop order suspending the effectiveness of the Registration Statement, or any state securities commission or other regulatory authority shall issue an order suspending the qualification or exemption from qualification of the Transfer Restricted Securities under state securities or blue sky laws, each of the Company and the Guarantors shall use its commercially reasonable efforts to obtain the withdrawal or lifting of such order at the earliest possible time;
	(iv) furnish without charge to each of the Initial Purchasers, each selling Holder named in any Registration Statement, and each of the underwriter(s), if any, before filing with the Commission, copies of any Registration Statement or any Prospectus included therein or any amendments or supplements to any such Registration Statement or Prospectus (including all documents incorporated by reference after the initial filing of such Registration Statement), which documents will be subject to the review and comment of such Holders and underwriter(s) in connection with such sale, if any, for a period of at least five Business Days, and the Company will not file any such Registration Statement or Prospectus or any amendment or supplement to any such Registration Statement or Prospectus (including all such documents incorporated by reference) to which an Initial Purchaser of Transfer Restricted Securities covered by such Registration Statement or the underwriter(s), if any, shall reasonably object in writing within five Business Days after the receipt thereof (such objection to be deemed timely made upon confirmation of telecopy transmission within such period) except for any Registration Statement, Prospectus or any amendment or supplement to any such Shelf Registration Statement or Prospectus (a copy of which has been previously furnished as provided in the preceding sentence) that counsel to the Company has advised the Company that are, to such counsel’s knowledge, required to be filed to comply with applicable law.  The objection of an Initial Purchaser or underwriter, if any, shall be deemed to be reasonable if such Registration Statement, amendment, Prospectus or supplement, as applicable, as proposed to be filed, contains a material misstatement or omission;
	(v) make available, subject to customary confidentiality agreements, at reasonable times for inspection by the Initial Purchasers, the managing underwriter(s), if any, participating in any disposition pursuant to such Registration Statement and any attorney or accountant retained by such Initial Purchasers or any of the underwriter(s), customary financial and other records, pertinent corporate documents and properties of each of the Company and the Guarantors and cause the Company’s and the Guarantors’ officers, directors and employees to supply customary information, in each case, reasonably requested by any such Holder, underwriter, attorney or accountant in connection with such Registration Statement or any post-effective amendment thereto subsequent to the filing thereof and prior to its effectiveness and to participate in meetings with investors to the extent requested by the managing underwriter(s), if any, in each case at reasonable times and in a reasonable manner;
	(vi) if requested by any selling Holders or the underwriter(s), if any, promptly incorporate in any Registration Statement or Prospectus, pursuant to a supplement or post-effective amendment if necessary, such information as such selling Holders and underwriter(s), if any, may reasonably request to have included therein, including, without limitation, information relating to the “Plan of Distribution” of the Transfer Restricted Securities, information with respect to the principal amount of Transfer Restricted Securities being sold to such underwriter(s), the purchase price being paid therefor and any other terms of the offering of the Transfer Restricted Securities to be sold in such offering; and make all required filings of such Prospectus supplement or post-effective amendment as soon as practicable after the Company is notified of the matters to be incorporated in such Prospectus supplement or post-effective amendment;
	(vii) cause the Transfer Restricted Securities covered by the Registration Statement to be rated with the appropriate rating agencies, if so requested by the Holders of a majority in aggregate principal amount of Securities covered thereby or the underwriter(s), if any;
	(viii) furnish to each Initial Purchaser, each selling Holder and each of the underwriter(s), if any, in each case that so requests in writing and without charge, at least one copy of the Registration Statement, as first filed with the Commission, and of each amendment thereto, including financial statements and schedules, all documents incorporated by reference therein and all exhibits (including exhibits incorporated therein by reference);
	(ix) deliver to each selling Holder and each of the underwriter(s), if any, without charge, as many copies of the Prospectus (including each preliminary prospectus) and any amendment or supplement thereto as such Persons reasonably may request; each of the Company and the Guarantors hereby consents to the use of the Prospectus and any amendment or supplement thereto by each of the selling Holders and each of the underwriter(s), if any, in connection with the offering and the sale of the Transfer Restricted Securities covered by the Prospectus or any amendment or supplement thereto;
	(x) enter into such agreements (including an underwriting agreement), and make such representations and warranties, and take all such other actions in connection therewith in order to expedite or facilitate the disposition of the Transfer Restricted Securities pursuant to any Registration Statement contemplated by this Agreement, all to such extent as may be requested by any Initial Purchaser or underwriter or pursuant to a written request from Holders of at least 25% in aggregate principal amount of the outstanding Transfer Restricted Securities in each case in connection with any sale or resale pursuant to any Registration Statement contemplated by this Agreement; and whether or not an underwriting agreement is entered into and whether or not the registration is an Underwritten Registration, each of the Company and the Guarantors shall:
	(A) furnish to each Initial Purchaser, each selling Holder and each underwriter, if any, in such substance and scope as they may request and as are customarily made by issuers to underwriter(s) in primary underwritten offerings, upon the date of the Consummation of the Exchange Offer or, if applicable, the effectiveness of the Shelf Registration Statement:
	(1) a certificate, dated the date of Consummation of the Exchange Offer or the date of effectiveness of the Shelf Registration Statement, as the case may be, signed by (y) the President or any Vice President and (z) a principal financial or accounting officer of each of the Company and the Guarantors, confirming, as of the date thereof, the matters set forth in paragraphs (i), (ii) and (iii) of Section 5(e) of the Purchase Agreement and such other matters as such parties may reasonably request;
	(2) an opinion, dated the date of Consummation of the Exchange Offer or the date of effectiveness of the Shelf Registration Statement, as the case may be, of counsel for the Company and the Guarantors, covering the matters set forth in Section 5(c) of the Purchase Agreement and such other matter as such parties may reasonably request, and in any event including a statement to the effect that such counsel has participated in conferences with officers and other representatives of the Company and the Guarantors, representatives of the independent public accountants for the Company and the Guarantors, representatives of the underwriter(s), if any, and counsel to the underwriter(s), if any, in connection with the preparation of such Registration Statement and the related Prospectus and have considered the matters required to be stated therein and the statements contained therein, although such counsel has not independently verified the accuracy, completeness or fairness of such statements; and that such counsel advises that, on the basis of the foregoing, no facts came to such counsel’s attention that caused such counsel to believe that the applicable Registration Statement, at the time such Registration Statement or any post-effective amendment thereto became effective, and, in the case of the Exchange Offer Registration Statement, as of the date of Consummation, contained an untrue statement of a material fact or omitted to state a material fact required to be stated therein or necessary to make the statements therein not misleading, or that the Prospectus contained in such Registration Statement as of its date and, in the case of the opinion dated the date of Consummation of the Exchange Offer, as of the date of Consummation, contained an untrue statement of a material fact or omitted to state a material fact necessary in order to make the statements therein not misleading.  Without limiting the foregoing, such counsel may state further that such counsel assumes no responsibility for, and has not independently verified, the accuracy, completeness or fairness of the financial statements, notes and schedules and other financial data included in any Registration Statement contemplated by this Agreement or the related Prospectus; and
	(3) a customary comfort letter, dated the date of effectiveness of the Shelf Registration Statement, from the Company’s independent accountants, in the customary form and covering matters of the type customarily requested to be covered in comfort letters by underwriter(s) in connection with primary underwritten offerings, and covering or affirming the matters set forth in the comfort letters delivered pursuant to Section 5(a) of the Purchase Agreement, without exception;

	(B) set forth in full or incorporate by reference in the underwriting agreement, if any, the indemnification provisions and procedures of Section 8 hereof with respect to all parties to be indemnified pursuant to said Section; and
	(C) deliver such other documents and certificates as may be reasonably requested by such parties to evidence compliance with Section 6(c)(x)(A) hereof and with any customary conditions contained in the underwriting agreement or other agreement entered into by the Company or any of the Guarantors pursuant to this Section 6(c)(x), if any.

	(xi) prior to any public offering of Transfer Restricted Securities, cooperate with the selling Holders, the underwriter(s), if any, and their respective counsel in connection with the registration and qualification of the Transfer Restricted Securities under the state securities or blue sky laws of such jurisdictions as the selling Holders or underwriter(s), if any, may request and do any and all other acts or things necessary or advisable to enable the disposition in such jurisdictions of the Transfer Restricted Securities covered by the Shelf Registration Statement; provided, however, that none of the Company or the Guarantors shall be required to register or qualify as a foreign corporation where it is not then so qualified or to take any action that would subject it to the service of process in suits or to taxation, other than as to matters and transactions relating to the Registration Statement, in any jurisdiction where it is not then so subject;
	(xii) shall issue, upon the request of any Holder of Initial Securities covered by the Shelf Registration Statement, Exchange Securities having an aggregate principal amount equal to the aggregate principal amount of Initial Securities surrendered to the Company by such Holder in exchange therefor or being sold by such Holder; such Exchange Securities to be registered in the name of such Holder or in the name of the purchaser(s) of such Securities, as the case may be; in return, the Initial Securities held by such Holder shall be surrendered to the Company for cancellation;
	(xiii) cooperate with the selling Holders and the underwriter(s), if any, to facilitate the timely preparation and delivery of certificates representing Transfer Restricted Securities to be sold and not bearing any restrictive legends; and enable such Transfer Restricted Securities to be in such denominations and registered in such names as the Holders or the underwriter(s), if any, may request at least two Business Days prior to any sale of Transfer Restricted Securities made by such Holders or underwriter(s);
	(xiv) use its commercially reasonable efforts to cause the Transfer Restricted Securities covered by the Registration Statement to be registered with or approved by such other governmental agencies or authorities as may be necessary to enable the seller or sellers thereof or the underwriter(s), if any, to consummate the disposition of such Transfer Restricted Securities, subject to the proviso contained in Section 6(c)(xi) hereof;
	(xv) if any fact or event contemplated by Section 6(c)(iii)(D) hereof shall exist or have occurred, prepare a supplement or post-effective amendment to the Registration Statement or related Prospectus or any document incorporated therein by reference or file any other required document so that, as thereafter delivered to the purchasers of Transfer Restricted Securities, the Prospectus will not contain an untrue statement of a material fact or omit to state any material fact necessary in order to make the statements therein not misleading;
	(xvi) provide a CUSIP number for all Securities not later than the effective date of the Registration Statement covering such Securities and provide the Trustee under the Indenture with printed certificates for such Securities which are in a form eligible for deposit with the Depository Trust Company and take all other action necessary to ensure that all such Securities are eligible for deposit with the Depository Trust Company;
	(xvii) cooperate and assist in any filings required to be made with FINRA and in the performance of any due diligence investigation by any underwriter (including any “qualified independent underwriter”) that is required to be retained in accordance with the rules and regulations of FINRA;
	(xviii) otherwise use its commercially reasonable efforts to comply with all applicable rules and regulations of the Commission, and make generally available to its security holders, as soon as practicable, a consolidated earnings statement meeting the requirements of Rule 158 (which need not be audited) for the twelve-month period (A) commencing at the end of any fiscal quarter in which Transfer Restricted Securities are sold to underwriter(s) in a firm commitment or best efforts Underwritten Offering or (B) if not sold to underwriter(s) in such an offering, beginning with the first month of the Company’s first fiscal quarter commencing after the effective date of the Registration Statement; and
	(xix) cause the Indenture to be qualified under the Trust Indenture Act not later than the effective date of the first Registration Statement required by this Agreement, and, in connection therewith, cooperate with the Trustee and the Holders of Securities to effect such changes to the Indenture as may be required for such Indenture to be so qualified in accordance with the terms of the Trust Indenture Act; and to execute and use its commercially reasonable efforts to cause the Trustee to execute, all documents that may be required to effect such changes and all other forms and documents required to be filed with the Commission to enable such Indenture to be so qualified in a timely manner.


	Section 7. Registration Expenses.
	(a) All expenses incident to the Company’s and the Guarantors’ performance of or compliance with this Agreement (other than underwriting discounts or commissions) will be borne by the Company and the Guarantors, jointly and severally, regardless of whether a Registration Statement becomes effective, including, without limitation: (i) all registration and filing fees and expenses (including filings made by any Initial Purchaser or Holder with FINRA (and, if applicable, the fees and expenses of any “qualified independent underwriter” and its counsel that may be required by the rules and regulations of FINRA)); (ii) all fees and expenses of compliance with federal securities and state securities or blue sky laws; (iii) all expenses of printing (including printing certificates for the Exchange Securities to be issued in the Exchange Offer and printing of Prospectuses), messenger and delivery services and telephone; (iv) all fees and disbursements of counsel for the Company, the Guarantors and, subject to Section 7(b) hereof of one firm of counsel, plus local counsel, the Holders of Transfer Restricted Securities; (v) all application and filing fees in connection with listing the Exchange Securities on a securities exchange or automated quotation system pursuant to the requirements thereof; and (vi) all fees and disbursements of independent certified public accountants of the Company and the Guarantors (including the expenses of any special audit and comfort letters required by or incident to such performance).
	(b) In connection with any Registration Statement required by this Agreement (including, without limitation, the Exchange Offer Registration Statement and the Shelf Registration Statement), the Company and the Guarantors, jointly and severally, will reimburse the Initial Purchasers and the Holders of Transfer Restricted Securities being tendered in the Exchange Offer and/or resold pursuant to the “Plan of Distribution” contained in the Exchange Offer Registration Statement or registered pursuant to the Shelf Registration Statement, as applicable, for the reasonable fees and disbursements of not more than one counsel, who shall be Cahill Gordon & Reindel llp or such other counsel as may be chosen by the Holders of a majority in principal amount of the Transfer Restricted Securities for whose benefit such Registration Statement is being prepared.

	Section 8. Indemnification.
	(a) The Company and the Guarantors, jointly and severally, agree to indemnify and hold harmless (i) each Holder and (ii) each Person, if any, who controls (within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act) any Holder (any of the Persons referred to in this clause (ii) being hereinafter referred to as a “controlling person”) and (iii) the respective officers, directors, partners, employees, representatives and agents of any Holder or any controlling person (any Person referred to in clause (i), (ii) or (iii) may hereinafter be referred to as an “Indemnified Holder”), to the fullest extent lawful, from and against any and all losses, claims, damages, liabilities, judgments, actions and expenses (including, without limitation, and as incurred, reimbursement of all reasonable costs of investigating, preparing, pursuing, settling, compromising, paying or defending any claim or action, or any investigation or proceeding by any governmental agency or body, commenced or threatened, including the reasonable fees and expenses of counsel to any Indemnified Holder), joint or several, directly or indirectly caused by, related to, based upon, arising out of or in connection with any untrue statement or alleged untrue statement of a material fact contained in any Registration Statement or Prospectus (or any amendment or supplement thereto), or any omission or alleged omission to state therein a material fact required to be stated therein or necessary to make the statements therein not misleading, except insofar as such losses, claims, damages, liabilities or expenses are caused by an untrue statement or omission or alleged untrue statement or omission that is made in reliance upon and in conformity with information relating to any of the Holders furnished in writing to the Company by any of the Holders expressly for use therein.  This indemnity agreement shall be in addition to any liability which the Company or any of the Guarantors may otherwise have.
	(b) Each Holder of Transfer Restricted Securities agrees, severally and not jointly, to indemnify and hold harmless (i) the Company, the Guarantors and the respective directors and officers of the Company and the Guarantors who sign a Registration Statement, and (ii) any Person controlling (within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act) the Company or any of the Guarantors, and the respective officers, directors, partners, employees, representatives and agents of each such Person (any Person referred to in clause (i) or (ii) may hereinafter be referred to as an “Issuer Indemnified Party”), to the same extent as the foregoing indemnity from the Company and the Guarantors to each of the Indemnified Holders, but only with respect to claims and actions based on information relating to such Holder furnished in writing by such Holder expressly for use in any Registration Statement.  In case any action or proceeding shall be brought against an Issuer Indemnified Party in respect of which indemnity may be sought against a Holder of Transfer Restricted Securities, such Holder shall have the rights and duties given the Company and the Guarantors, and the Issuer Indemnified Parties shall have the rights and duties given to each Holder by the preceding paragraph.
	(c) If the indemnification provided for in this Section 8 is unavailable to an indemnified party under Section 8(a) or (b) hereof (other than by reason of exceptions provided in those Sections) in respect of any losses, claims, damages, liabilities, judgments, actions or expenses referred to therein, then each applicable indemnifying party, in lieu of indemnifying such indemnified party, shall contribute to the amount paid or payable by such indemnified party as a result of such losses, claims, damages, liabilities or expenses in such proportion as is appropriate to reflect the relative benefits received by the Company and the Guarantors, on the one hand, and the Holders, on the other hand, from the Initial Placement (which in the case of the Company and the Guarantors shall be deemed to be equal to the total gross proceeds to the Company and the Guarantors from the Initial Placement), the amount of Additional Interest which did not become payable as a result of the filing of the Registration Statement resulting in such losses, claims, damages, liabilities, judgments actions or expenses, and such Registration Statement, or if such allocation is not permitted by applicable law, the relative fault of the Company and the Guarantors, on the one hand, and the Holders, on the other hand, in connection with the statements or omissions which resulted in such losses, claims, damages, liabilities or expenses, as well as any other relevant equitable considerations.  The relative fault of the Company on the one hand and of the Indemnified Holder on the other shall be determined by reference to, among other things, whether the untrue or alleged untrue statement of a material fact or the omission or alleged omission to state a material fact relates to information supplied by the Company or any of the Guarantors, on the one hand, or the Indemnified Holders, on the other hand, and the parties’ relative intent, knowledge, access to information and opportunity to correct or prevent such statement or omission.  The amount paid or payable by a party as a result of the losses, claims, damages, liabilities and expenses referred to above shall be deemed to include, subject to the limitations set forth in the second paragraph of Section 8(a) hereof, any legal or other fees or expenses reasonably incurred by such party in connection with investigating or defending any action or claim.

	Section 9. Rule 144A.  Each of the Company and the Guarantors hereby agrees with each Holder, for so long as any Transfer Restricted Securities remain outstanding and during any period in which the Company or such Guarantor is not subject to Section 13 or 15(d) of the Exchange Act, to make available to any Holder or beneficial owner of Transfer Restricted Securities in connection with any sale thereof and any prospective purchaser of such Transfer Restricted Securities from such Holder or beneficial owner, the information required by Rule 144A(d)(4) under the Securities Act in order to permit resales of such Transfer Restricted Securities pursuant to Rule 144A under the Securities Act.
	Section 10. Participation in Underwritten Registrations.  No Holder may participate in any Underwritten Registration hereunder unless such Holder (a) agrees to sell such Holder’s Transfer Restricted Securities on the basis provided in any underwriting arrangements approved by the Persons entitled hereunder to approve such arrangements and (b) completes and executes all reasonable questionnaires, powers of attorney, indemnities, underwriting agreements, lock-up letters and other documents required under the terms of such underwriting arrangements.
	Section 11. Selection of Underwriters.  The Holders of Transfer Restricted Securities covered by the Shelf Registration Statement who desire to do so may sell such Transfer Restricted Securities in an Underwritten Offering.  In any such Underwritten Offering, the investment banker(s) and managing underwriter(s) that will administer such offering will be selected by the Holders of a majority in aggregate principal amount of the Transfer Restricted Securities included in such offering; provided, however, that such investment banker(s) and managing underwriter(s) must be reasonably satisfactory to the Company.
	Section 12. Miscellaneous.
	(a) Remedies.  Each of the Company and the Guarantors hereby agrees that monetary damages would not be adequate compensation for any loss incurred by reason of a breach by it of the provisions of this Agreement and hereby agree to waive the defense in any action for specific performance that a remedy at law would be adequate.
	(b) No Inconsistent Agreements.  Each of the Company and the Guarantors will not on or after the date of this Agreement enter into any agreement with respect to its securities that is inconsistent with the rights granted to the Holders in this Agreement or otherwise conflicts with the provisions hereof.  Neither the Company nor any of the Guarantors has previously entered into any agreement granting any registration rights with respect to its securities to any Person.  The rights granted to the Holders hereunder do not in any way conflict with and are not inconsistent with the rights granted to the holders of the Company’s or any of the Guarantors’ securities under any agreement in effect on the date hereof.
	(c) Adjustments Affecting the Securities.  The Company will not take any action, or permit any change to occur, with respect to the Securities that would materially and adversely affect the ability of the Holders to Consummate any Exchange Offer.
	(d) Amendments and Waivers.  The provisions of this Agreement may not be amended, modified or supplemented, and waivers or consents to or departures from the provisions hereof may not be given unless the Company has (i) in the case of Section 5 hereof and this Section 12(d)(i), obtained the written consent of Holders of all outstanding Transfer Restricted Securities and (ii) in the case of all other provisions hereof, obtained the written consent of Holders of a majority of the outstanding principal amount of Transfer Restricted Securities (excluding any Transfer Restricted Securities held by the Company or its Affiliates).  Notwithstanding the foregoing, a waiver or consent to departure from the provisions hereof that relates exclusively to the rights of Holders whose securities are being tendered pursuant to the Exchange Offer and that does not affect directly or indirectly the rights of other Holders whose securities are not being tendered pursuant to such Exchange Offer may be given by the Holders of a majority of the outstanding principal amount of Transfer Restricted Securities being tendered or registered; provided, however, that, with respect to any matter that directly or indirectly affects the rights of any Initial Purchaser hereunder, the Company shall obtain the written consent of each such Initial Purchaser with respect to which such amendment, qualification, supplement, waiver, consent or departure is to be effective.
	(e) Notices.  All notices and other communications provided for or permitted hereunder shall be made in writing by hand-delivery, first-class mail (registered or certified, return receipt requested), telex, telecopier, or air courier guaranteeing overnight delivery:
	(i) if to a Holder, at the address set forth on the records of the Registrar under the Indenture, with a copy to the Registrar under the Indenture; and
	(ii) if to Alphabet or the Company:Alphabet Holding Company, Inc.520 Madison AvenueNew York, NY  10022Facsimile:  (212) 381-8019Attention:  Elliot Wagner
	NBTY, Inc.
	2100 Smithtown Avenue
	Ronkonkoma, NY 11779
	Facsimile:  (631) 218-7341
	Attention:  Irene B. Fisher, Esq.With a copy to:
	Latham & Watkins LLP555 Eleventh Street, NW
	Suite 1000
	Washington, DC 20004-1304Facsimile: (202) 637-2201Attention:  Rachel W. Sheridan, Esq.
	All such notices and communications shall be deemed to have been duly given:  at the time delivered by hand, if personally delivered; five Business Days after being deposited in the mail, postage prepaid, if mailed; when answered back, if telexed; when receipt acknowledged, if telecopied; and on the next Business Day, if timely delivered to an air courier guaranteeing overnight delivery.

	(f) Successors and Assigns.  This Agreement shall inure to the benefit of and be binding upon the successors and assigns of each of the parties, including, without limitation, and without the need for an express assignment, subsequent Holders of Transfer Restricted Securities; provided, however, that this Agreement shall not inure to the benefit of or be binding upon a successor or assign of a Holder unless and to the extent such successor or assign acquired Transfer Restricted Securities from such Holder.
	(g) Counterparts.  This Agreement may be executed in any number of counterparts and by the parties hereto in separate counterparts, each of which when so executed shall be deemed to be an original and all of which taken together shall constitute one and the same agreement.  Delivery of an executed counterpart of a signature page to this Agreement by telecopier, facsimile or other electronic transmission (i.e., a “pdf” or “tif”) shall be effective as delivery of a manually executed counterpart thereof.  
	(h) Headings.  The headings in this Agreement are for convenience of reference only and shall not limit or otherwise affect the meaning hereof.
	(i) Governing Law.  THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO THE CONFLICTS OF LAW RULES THEREOF.
	(j) Severability.  In the event that any one or more of the provisions contained herein, or the application thereof in any circumstance, is held invalid, illegal or unenforceable, the validity, legality and enforceability of any such provision in every other respect and of the remaining provisions contained herein shall not be affected or impaired thereby.
	(k) Entire Agreement.  This Agreement is intended by the parties as a final expression of their agreement and intended to be a complete and exclusive statement of the agreement and understanding of the parties hereto in respect of the subject matter contained herein.  There are no restrictions, promises, warranties or undertakings, other than those set forth or referred to herein with respect to the registration rights granted by the Company with respect to the Transfer Restricted Securities.  This Agreement supersedes all prior agreements and understandings between the parties with respect to such subject matter.


	Exhibit 10.10
	1.   Term.  Section 1 of the Agreement is hereby amended and restated to read in its entirety as follows:
	2.   Continuity.  Except as otherwise expressly amended by this Ninth Amendment, the Agreement shall continue in full force and effect.
	3.   Governing Law; Counterparts.  This Amendment shall be construed and enforced according to the laws of the State of New York.  This Amendment may be executed in any number of counterparts, each of which shall be considered an original for all purposes, and all of which when taken together constitute a single counterpart instrument.

	Exhibit 10.12
	1.01 Defined Terms.
	(a) with respect to Term B Loans, (i) from the Closing Date until the first Business Day that immediately follows the date on which a Compliance Certificate is delivered pursuant to Section 6.02(b) in respect of the first full fiscal quarter ending after the Closing Date, 4.50% per annum for Eurodollar Rate Loans, and 3.50% per annum for Base Rate Loans and (ii) thereafter, the applicable percentage per annum set forth below, as determined by reference to the Total Senior Secured Leverage Ratio as set forth in the most recent Compliance Certificate received by the Administrative Agent pursuant to Section 6.02(b):
	; and
	(b) with respect to the Term A Loans and the Revolving Credit Facility, (i) from the Closing Date until the first Business Day that immediately follows the date on which a Compliance Certificate is delivered pursuant to Section 6.02(b) in respect of the first full fiscal quarter ending after the Closing Date, 4.25% per annum for Eurodollar Rate Loans, and 3.25% per annum for Base Rate Loans, and (ii) thereafter, the applicable percentage per annum set forth below, as determined by reference to the Total Senior Secured Leverage Ratio as set forth in the most recent Compliance Certificate received by the Administrative Agent pursuant to Section 6.02(b):
	 (a) readily marketable obligations issued or directly and fully guaranteed or insured by the United States or any agency or instrumentality thereof having maturities of not more than twenty four months from the date of acquisition thereof; provided, that the full faith and credit of the United States is pledged in support thereof;
	 (b) time deposits with, or insured certificates of deposit or bankers’ acceptances of, any commercial bank that (i) (A) is a Lender or (B) is organized under the laws of the United States, any state thereof or the District of Columbia or is the principal banking subsidiary of a bank holding company organized under the laws of the United States, any state thereof or the District of Columbia, and is a member of the Federal Reserve System, (ii) issues (or the parent of which issues) commercial paper rated at least P-2 (or the then equivalent grade) by Moody’s or at least “A-2” (or the then equivalent grade by S&P), and (iii) has combined capital and surplus of at least $250,000,000 (any such bank being an “Approved Domestic Bank”), in each case with maturities of not more than three hundred and sixty (360) days from the date of acquisition thereof;
	 (c) commercial paper and variable or fixed rate notes issued by an Approved Domestic Bank (or by the parent company thereof) or any variable rate note issued by, or guaranteed by a domestic corporation rated A2 (or the equivalent thereof) or better by S&P or P2 (or the equivalent thereof) or better by Moody’s, in each case with maturities of not more than three hundred and sixty (360) days from the date of acquisition thereof; 
	 (d) marketable short-term money market and similar funds (including such funds investing a portion of their assets in municipal securities) having a rating of at least P-2 or A-2 from either Moody’s or S&P, respectively (or, if at any time neither Moody’s nor S&P shall be rating such obligations, an equivalent rating from another nationally recognized statistical rating agency selected by the Borrower);
	 (e) repurchase agreements entered into by any Person with a bank or trust company (including any of the Lenders) or recognized securities dealer having capital and surplus in excess of $250,000,000 for direct obligations issued by or fully guaranteed or insured by the United States government or any agency or instrumentality of the United States in which such Person shall have a perfected first priority security interest (subject to no other Liens) and having, on the date of purchase thereof, a fair market value of at least 100% of the amount of the repurchase obligations; and
	 (f) Investments, classified in accordance with GAAP as Current Assets of the Borrower or any of its Restricted Subsidiaries, in money market investment programs registered under the Investment Company Act of 1940, which are administered by financial institutions having capital of at least $250,000,000, and the portfolios of which are limited such that at least 95% of such investments are of the character, quality and maturity described in clauses (a), through (e) of this definition; 
	 (g) investment funds investing at least 95% of their assets in securities of the types (including as to credit quality and maturity) described in clauses (a) through (f) above; and
	 (h) solely with respect to any Restricted Subsidiary that is a Foreign Subsidiary, (x) such local currencies in those countries in which such Foreign Subsidiary transacts business from time to time in the ordinary course of business and (y) investments of comparable tenor and credit quality to those described in the foregoing clauses (a) through (g) customarily utilized in countries in which such Foreign Subsidiary operates for short term cash management purposes.
	(i) total interest expense determined in accordance with GAAP (including, to the extent deducted and not added back in computing Consolidated Net Income, (A) amortization of original issue discount resulting from the issuance of Indebtedness at less than par, (B) all commissions, discounts and other fees and charges owed with respect to letters of credit or bankers’ acceptances, (C) non-cash interest payments, (D) the interest component of Capitalized Leases, (E) net payments, if any, made (less net payments, if any, received) pursuant to interest rate Swap Contracts with respect to Indebtedness, (F) amortization of deferred financing fees, debt issuance costs, commissions, fees and expenses and (G) any expensing of bridge, commitment and other financing fees, but excluding total interest expense associated with Synthetic Lease Obligations) and, to the extent not reflected in such total interest expense, any losses on hedging obligations or other derivative instruments entered into for the purpose of hedging interest rate risk, net of interest income and gains on such hedging obligations, and costs of surety bonds in connection with financing activities (whether amortized or immediately expensed),
	(ii) provision for taxes based on income, profits or capital of the Borrower and the Restricted Subsidiaries, including, without limitation, federal, state, franchise, excise and similar taxes and foreign withholding taxes paid or accrued during such period including penalties and interest related to such taxes or arising from any tax examinations,
	(iii) depreciation and amortization expense and impairment charges (including amortization of intangible assets (including goodwill) and deferred financing fees or costs),
	(iv) net after tax extraordinary, unusual or non-recurring charges, expenses or losses (including accruals and payments for amounts payable under executive employment agreements and losses on disposition of property outside of the ordinary course of business), 
	(v) other non-cash charges, expenses or losses (excluding any such non-cash charge, expense or loss to the extent that it represents an accrual of or reserve for cash expenses in any future period, an amortization of a prepaid cash expense that was paid in a prior period or write-off or writedown or reserves with respect to current assets (but including any non-cash increase in expenses resulting from the revaluation of inventory (including any impact of changes to inventory valuation policy methods including changes in capitalization and variances and the non-cash portion of “straight line” rent expense)), 
	(vi) restructuring charges or reserves and business optimization expense, including any restructuring costs and integration costs incurred in connection with Permitted Acquisitions after the Closing Date, project start-up costs, costs related to the closure and/or consolidation of facilities, retention charges, contract termination costs, retention, recruiting, relocation, severance and signing bonuses and expenses, future lease commitments, systems establishment costs, conversion costs and excess pension charges and consulting fees; provided that the aggregate amount of add backs made pursuant to this clause (vi) when added to the aggregate amount of add backs made pursuant to clause (vii) below, shall not exceed an amount equal to 10% of Consolidated EBITDA for the period of four consecutive fiscal quarters most recently ended prior to the determination date (without giving effect to any adjustments pursuant to this clause (vi) or clause (vii) below), 
	(vii) the amount of net cost savings, operating expense reductions, other operating improvements and acquisition synergies projected by the Borrower in good faith to be realized during such period (calculated on a pro forma basis as though such items had been realized on the first day of such period) as a result of actions taken or to be taken in connection with the Transaction or any acquisition or disposition by the Borrower or any Restricted Subsidiary, net of the amount of actual benefits realized during such period that are otherwise included in the calculation of Consolidated EBITDA from such actions; provided that (A) a duly completed certificate signed by a Responsible Officer of the Borrower shall be delivered to the Administrative Agent together with the Compliance Certificate required to be delivered pursuant to Section 6.02, certifying that (x) such cost savings, operating expense reductions and synergies are reasonably anticipated to be realized within the timeframes set forth in clauses (I) and (II) below and factually supportable as determined in good faith by the Borrower, and (y) such actions have been taken or are to be taken within (I) in the case of any such cost savings, operating expense reductions and synergies in connection with the Transaction, 12 months after the Closing Date and (II) in all other cases, within 12 months after the consummation of the acquisition, disposition, or restructuring or implementation of such initiative relating to such acquisition, disposition or restructuring, which is expected to result in such cost savings, expense reductions or synergies, (B) no cost savings, operating expense reductions and synergies shall be added pursuant to this clause (vii) to the extent duplicative of any expenses or charges otherwise added to Consolidated Net Income, whether through a pro forma adjustment or otherwise, for such period, (C) projected amounts (and not yet realized) may no longer be added in calculating Consolidated EBITDA pursuant to this clause (vii) to the extent occurring more than four full fiscal quarters after the specified action taken in order to realize such projected cost savings, operating expense reductions and synergies and (D) the aggregate amount of add backs made pursuant to this clause (vii), when added to the aggregate amount of add backs made pursuant to clause (vi) above, shall not exceed an amount equal to 10% of Consolidated EBITDA for the period of four consecutive fiscal quarters most recently ended prior to the determination date (without giving effect to any adjustments pursuant to this clause (vii) or clause (vi) above),
	(viii) non cash expenses resulting from any employee benefit or management compensation plan or the grant of stock and stock options to employees of Holdings, the Borrower or any Restricted Subsidiary pursuant to a written plan or agreement or the treatment of such options under variable plan accounting,
	(ix) cash Transaction Costs,
	(x) management fees and expenses permitted under Section 7.08(d),
	(xi) any noncash purchase accounting adjustment and any step-ups with respect to re-valuing assets and liabilities in connection with the Transaction or any Investment permitted under Section 7.02, 
	(xii) transaction fees and expenses incurred in connection with, to the extent permitted hereunder, any Investment, any Debt Issuance, any Equity Issuance, any Disposition, any Casualty Event, or any amendments or waivers of the Loan Documents or the Senior Notes and Permitted Refinancings in connection therewith, in each case, whether or not consummated,
	(xiii) the Pro Forma adjustments set forth on Schedule 1.01, 
	(xiv) proceeds from business interruption insurance (to the extent not reflected as revenue or income in Consolidated Net Income and to the extent that the related loss was deducted in the determination of Consolidated Net Income), 
	(xv) charges, losses, lost profits, expenses or write-offs to the extent indemnified or insured by a third party, including expenses covered by indemnification provisions in connection with the Transaction, a Permitted Acquisition or any other acquisition permitted by Section 7.02 or any transaction permitted by Section 7.04, in each case, to the extent that coverage has not been denied and so long as such amounts are actually reimbursed to the Borrower and its Subsidiaries in cash within one year after the related amount is first added to Consolidated EBITDA pursuant to this clause (xv) (and if not so reimbursed within one year, such amount shall be deducted from Consolidated EBITDA during the next measurement period), and
	(xvi) for any period ending on or before December 31, 2010, Public Company Costs incurred in such period, minus
	(i) all extraordinary, non-recurring or unusual gains and noncash income during such period, 
	(ii) any other non-cash income or gains (other than the accrual of revenue in the ordinary course), but excluding any such items (A) in respect of which cash was received in a prior period or will be received in a future period or (B) which represent the reversal in such period of any accrual of, or reserve for, anticipated cash charges in any prior period where such accrual or reserve is no longer required, all as determined on a consolidated basis, and
	(iii) any gains realized upon the disposition of property outside of the ordinary course of business, plus/minus 
	where,
	“Eurodollar Base Rate” means the rate per annum equal to (i) the British Bankers Association LIBOR Rate (“BBA LIBOR”), as published by Reuters (or such other commercially available source providing quotations of BBA LIBOR as may be designated by the Administrative Agent from time to time) at approximately 11:00 a.m., London time, two London Banking Days prior to the commencement of such Interest Period, for Dollar deposits (for delivery on the first day of such Interest Period) with a term equivalent to such Interest Period or, (ii) if such rate is not available at such time for any reason, the rate per annum determined by the Administrative Agent to be the rate at which deposits in Dollars for delivery on the first day of such Interest Period in same day funds in the approximate amount of the Eurodollar Rate Loan being made, continued or converted and with a term equivalent to such Interest Period would be offered by the Administrative Agent’s London Branch to major banks in the London interbank eurodollar market at their request at approximately 11:00 a.m. (London time) two London Banking Days prior to the commencement of such Interest Period with respect to a Eurodollar Rate Loan; and
	where,
	“Eurodollar Base Rate” means the rate per annum as of such date equal to (i) BBA LIBOR, as published by Reuters (or such other commercially available source providing quotations of BBA LIBOR as may be designated by the Administrative Agent from time to time) at approximately 11:00 a.m., London time, two London Banking Days prior to such date, for Dollar deposits with a term of one month commencing on that day or, (ii) if such rate is not available at such time for any reason, the rate per annum determined by the Administrative Agent to be the rate at which deposits in Dollars for delivery on the date of determination in same day funds in the approximate amount of the Base Rate Loan being made or maintained and with a term equal to one month would be offered by the Administrative Agent’s London Branch to major banks in the London interbank eurodollar market at their request at the date and time of determination.
	(a) all obligations of such Person for borrowed money and all obligations of such Person evidenced by bonds, debentures, notes, loan agreements or other similar instruments;
	(b) the maximum amount of all letters of credit (including standby and commercial), bankers’ acceptances, bank guaranties, surety bonds, performance bonds and similar instruments issued or created by or for the account of such Person;
	(c) net obligations of such Person under any Swap Contract;
	(d) all obligations of such Person to pay the deferred purchase price of property or services (other than (x) trade accounts payable in the ordinary course of business, (y) any earn-out obligation until such obligation becomes a liability on the balance sheet of such Person in accordance with GAAP and (z) expenses accrued in the ordinary course of business);
	(e) indebtedness (excluding prepaid interest thereon) secured by a Lien on property owned or being purchased by such Person (including indebtedness arising under conditional sales or other title retention agreements and mortgage, industrial revenue bond, industrial development bond and similar financings), whether or not such indebtedness shall have been assumed by such Person or is limited in recourse;
	(f) all Attributable Indebtedness;
	(g) all obligations of such Person in respect of Disqualified Equity Interests; and
	(h) all Guarantees of such Person in respect of any of the foregoing.
	(a) any Interest Period that would otherwise end on a day that is not a Business Day shall be extended to the next succeeding Business Day unless such Business Day falls in another calendar month, in which case such Interest Period shall end on the next preceding Business Day;
	(b) any Interest Period that begins on the last Business Day of a calendar month (or on a day for which there is no numerically corresponding day in the calendar month at the end of such Interest Period) shall end on the last Business Day of the calendar month at the end of such Interest Period; and
	(c) no Interest Period shall extend beyond the Maturity Date of the Facility under which such Loan was made.
	 (a) with respect to the Disposition of any asset by the Borrower or any Restricted Subsidiary (other than any Disposition of any Permitted Receivables Financing Assets by the Borrower or any Restricted Subsidiary to a Permitted Receivables Financing Subsidiary) or any Casualty Event, the excess, if any, of (i) the sum of cash and Cash Equivalents received in connection with such Disposition or Casualty Event (including any cash or Cash Equivalents received by way of deferred payment pursuant to, or by monetization of, a note receivable or otherwise, but only as and when so received and, with respect to any Casualty Event, any insurance proceeds or condemnation awards in respect of such Casualty Event received by or paid to or for the account of the Borrower or any Restricted Subsidiary and including any proceeds received as a result of unwinding any related Swap Contract in connection with such related transaction) over (ii) the sum of (A) the principal amount of any Indebtedness that is secured by the asset subject to such Disposition or Casualty Event and that is required to be repaid in connection with such Disposition or Casualty Event (other than Indebtedness under the Loan Documents), (B) the out-of-pocket expenses incurred by the Borrower or such Restricted Subsidiary in connection with such Disposition or Casualty Event (including attorneys’ fees, accountants’ fees, investment banking fees, survey costs, title insurance premiums, and related search and recording charges, transfer taxes, deed or mortgage recording taxes, other customary expenses and brokerage, consultant and other customary fees actually incurred in connection therewith), (C) income taxes reasonably estimated to be actually payable within two (2) years of the date of the relevant Disposition or Casualty Event as a result of any gain recognized in connection therewith and any repatriation costs associated with receipt by the Borrower of such proceeds, (D) any costs associated with unwinding any related Swap Contract in connection with such transaction, and (E) any reserve for adjustment in respect of (x) the sale price of such asset or assets established in accordance with GAAP and (y) any liabilities associated with such asset or assets and retained by the Borrower or any Restricted Subsidiary after such sale or other disposition thereof, including, without limitation, pension and other post-employment benefit liabilities and liabilities related to environmental matters or against any indemnification obligations associated with such transaction and it being understood that “Net Cash Proceeds” shall include, without limitation, any cash or Cash Equivalents (i) received upon the Disposition of any non-cash consideration received by the Borrower or any Restricted Subsidiary in any such Disposition and (ii) upon the reversal (without the satisfaction of any applicable liabilities in cash in a corresponding amount) of any reserve described in clause (D) of the preceding sentence or, if such liabilities have not been satisfied in cash and such reserve not reversed within two (2) years after such Disposition or Casualty Event, the amount of such reserve; 
	 (b) with respect to the issuance of any Equity Interest by the Borrower or any Restricted Subsidiary, the excess of (i) the sum of the cash and Cash Equivalents received in connection with such issuance or in connection with unwinding any related Swap Contract in connection therewith over (ii) the investment banking fees, underwriting discounts and commissions, and other out-of-pocket expenses and other customary expenses, incurred by the Borrower or such Restricted Subsidiary in connection with such issuance and any costs associated with unwinding any related Swap Contract in connection therewith; 
	 (c) with respect to the incurrence or issuance of any Indebtedness by the Borrower or any Restricted Subsidiary, the excess, if any, of (i) the sum of the cash received in connection with such incurrence or issuance or in connection with unwinding any related Swap Contract in connection therewith over (ii) the investment banking fees, underwriting discounts and commissions, taxes reasonably estimated to be actually payable within two (2) years of the date of such incurrence or issuance and other out-of-pocket expenses and other customary expenses, incurred by the Borrower or such Restricted Subsidiary in connection with such incurrence or issuance and any costs associated with unwinding any related Swap Contract in connection therewith; and


	1.02 Other Interpretive Provisions.
	(a) The meanings of defined terms are equally applicable to the singular and plural forms of the defined terms.
	(b)  The words “herein,” “hereto,” “hereof” and “hereunder” and words of similar import when used in any Loan Document shall refer to such Loan Document as a whole and not to any particular provision thereof.
	(ii) Article, Section, Exhibit and Schedule references are to the Loan Document in which such reference appears.
	(iii) The term “including” is by way of example and not limitation.
	(iv) The term “documents” includes any and all instruments, documents, agreements, certificates, notices, reports, financial statements and other writings, however evidenced, whether in physical or electronic form.
	(c) In the computation of periods of time from a specified date to a later specified date, the word “from” means “from and including;” the words “to” and “until” each mean “to but excluding;” and the word “through” means “to and including.”  
	(d) Section headings herein and in the other Loan Documents are included for convenience of reference only and shall not affect the interpretation of this Agreement or any other Loan Document.


	1.03 Accounting Terms.
	(a) All accounting terms not specifically or completely defined herein shall be construed in conformity with, and all financial data (including financial ratios and other financial calculations) required to be submitted pursuant to this Agreement shall be prepared in conformity with, GAAP, as in effect for the period to which the Audited Financial Statements relate, applied in a manner consistent with that used in preparing the Audited Financial Statements, except as otherwise specifically prescribed herein.
	(b) If at any time any change in GAAP or the application thereof would affect the computation of any financial ratio, basket, level for capital expenditures or requirement set forth in any Loan Document, and either the Borrower or the Required Lenders shall so request, the Administrative Agent and the Borrower shall negotiate in good faith to amend such ratio, basket, level for capital expenditures or requirement to preserve the original intent thereof in light of such change in GAAP or the application thereof (subject to the approval of the Required Lenders not to be unreasonably withheld, conditioned or delayed and, in the case of any amendment arising out of an accounting change described in the Proposed Accounting Standards Update to Leases (Topic 840) dated August 17, 2010, not subject to any amendment fee); provided, that, until so amended, (i) such ratio basket, level for capital expenditures or requirement shall continue to be computed in accordance with GAAP or the application thereof prior to such change therein and (ii) the Borrower shall provide to the Administrative Agent and the Lenders a written reconciliation in form and substance reasonably satisfactory to the Administrative Agent, between calculations of such ratio or requirement made before and after giving effect to such change in GAAP or the application thereof.

	1.04 Rounding.
	1.05 References to Agreements and Laws.
	1.06 Times of Day.
	1.07 Timing of Payment or Performance.
	1.08 Currency Equivalents Generally.
	1.09 Letter of Credit Amounts.
	1.10 Pro Forma Calculations.
	2.01 The Loans.
	(a) The Term A Borrowing.  Subject to the terms and conditions set forth herein, each Term A Lender severally agrees to make a single loan to the Borrower on the Closing Date in an amount not to exceed such Term A Lender’s Term A Commitment.  The Term A Borrowing shall consist of Term A Loans made simultaneously by the Term A Lenders in accordance with their respective Term A Commitments.  Amounts borrowed under this Section 2.01(a) and subsequently repaid or prepaid may not be reborrowed.  Term A Loans may be Base Rate Loans or Eurodollar Rate Loans as further provided herein.
	(b) The Term B Borrowing.  Subject to the terms and conditions set forth herein, each Term B Lender severally agrees to make a single loan to the Borrower on the Closing Date in an amount not to exceed such Term B Lender’s Term B Commitment.  The Term B Borrowing shall consist of Term B Loans made simultaneously by the Term B Lenders in accordance with their respective Term B Commitments.  Amounts borrowed under this Section 2.01(b) and subsequently repaid or prepaid may not be reborrowed.  Term B Loans may be Base Rate Loans or Eurodollar Rate Loans as further provided herein.
	(c) The Revolving Credit Borrowings.  Subject to the terms and conditions set forth herein, each Revolving Credit Lender severally agrees to make loans (each such loan, a “Revolving Credit Loan”) to the Borrower from time to time, on any Business Day until and excluding the Business Day preceding the Maturity Date for the Revolving Credit Facility, in an aggregate amount not to exceed at any time outstanding the amount of such Lender’s Revolving Credit Commitment; provided, however, that after giving effect to any Revolving Credit Borrowing, (i) on the Closing Date, (A) the aggregate Outstanding Amount of all Revolving Credit Loans plus the aggregate Outstanding Amount of all Swing Line Loans shall not exceed $25,000,000 and (B) no L/C Obligations may be outstanding other than in the ordinary course of business or to replace or provide credit support for any Existing Letters of Credit issued for the account of one or more of the Borrower Parties, (ii) the Total Outstandings shall not exceed the Aggregate Commitments, and (iii) the aggregate Outstanding Amount of the Revolving Credit Loans of any Lender, plus such Lender’s Pro Rata Share of the Outstanding Amount of all L/C Obligations, plus such Lender’s Pro Rata Share of the Outstanding Amount of all Swing Line Loans shall not exceed such Lender’s Revolving Credit Commitment.  Within the limits of each Lender’s Revolving Credit Commitment, and subject to the other terms and conditions hereof, the Borrower may borrow under this Section 2.01(c), prepay under Section 2.05, and reborrow under this Section 2.01(c).  Revolving Credit Loans may be Base Rate Loans or Eurodollar Rate Loans, as further provided herein.

	2.02 Borrowings, Conversions and Continuations of Loans.
	(a) Each Term A Borrowing, each Term B Borrowing, each Revolving Credit Borrowing, each conversion of Term A Loans, Term B Loans or Revolving Credit Loans from one Type to the other, and each continuation of Eurodollar Rate Loans shall be made upon the Borrower’s irrevocable notice to the Administrative Agent.  Each such notice must be in writing and must be received by the Administrative Agent not later than 11:00 a.m. (New York time) (i) three (3) Business Days prior to the requested date of any Borrowing of, conversion of Base Rate Loans to, or continuation of, Eurodollar Rate Loans, or of any conversion of Eurodollar Rate Loans to Base Rate Loans, and (ii) on the requested date of any Borrowing of Base Rate Loans; provided, however, that if the Borrower wishes to request Eurodollar Rate Loans having an Interest Period other than one, two, three or six months in duration as provided in the definition of “Interest Period,” the applicable notice must be received by the Administrative Agent not later than 11:00 a.m. (New York time) four Business Days prior to the requested date of such Borrowing, conversion or continuation, whereupon the Administrative Agent shall give prompt notice to the Appropriate Lenders of such request and determine whether the requested Interest Period is acceptable to all of them.  Not later than 10:00 a.m. (New York time) three Business Days before the requested date of such Borrowing, conversion or continuation, the Administrative Agent shall notify the Borrower whether or not the requested Interest Period has been consented to by all the Lenders.  Each notice by the Borrower pursuant to this Section 2.02(a) shall be delivered by the Borrower to the Administrative Agent in the form of a written Committed Loan Notice, appropriately completed and signed by a Responsible Officer of the Borrower.  Each Borrowing of, conversion to or continuation of Eurodollar Rate Loans shall be in a principal amount of $3,000,000 or a whole multiple of $1,000,000 in excess thereof.  Except as provided in Sections 2.03(c) and 2.04(c), each Borrowing of, or conversion to, Base Rate Loans shall be in a principal amount of $1,000,000 or a whole multiple of $1,000,000 in excess thereof.  Each Committed Loan Notice shall specify (i) whether the Borrower is requesting a Term A Borrowing, a Term B Borrowing, a Revolving Credit Borrowing, a conversion of Term A Loans, Term B Loans or Revolving Credit Loans from one Type to the other, or a continuation of Eurodollar Rate Loans, (ii) the requested date of the Borrowing, conversion or continuation, as the case may be (which shall be a Business Day), (iii) the principal amount of Loans to be borrowed, converted or continued, (iv) the Type of Loans to be borrowed or to which existing Term A Loans, Term B Loans or Revolving Credit Loans are to be converted, and (v) if applicable, the duration of the Interest Period with respect thereto.  If the Borrower fails to specify a Type of Loan in a Committed Loan Notice or if the Borrower fails to give a timely notice requesting a conversion or continuation, then the applicable Term A Loans, Term B Loans or Revolving Credit Loans shall be made as, or converted to, Base Rate Loans.  Any such automatic conversion to Base Rate Loans shall be effective as of the last day of the Interest Period then in effect with respect to the applicable Eurodollar Rate Loans.  If the Borrower requests a Borrowing of, conversion to, or continuation of Eurodollar Rate Loans in any such Committed Loan Notice, but fails to specify an Interest Period, it will be deemed to have specified an Interest Period of one (1) month.  Notwithstanding anything to the contrary herein, a Swing Line Loan may not be converted to a Eurodollar Rate Loan.
	(b) Following receipt of a Committed Loan Notice, the Administrative Agent shall promptly notify each applicable Lender of the amount of its ratable share of the applicable Term A Loans, Term B Loans or Revolving Credit Loans, and if no timely notice of a conversion or continuation is provided by the Borrower, the Administrative Agent shall notify each Lender of the details of any automatic conversion to Base Rate Loans described in Section 2.02(a).  In the case of a Term A Borrowing, a Term B Borrowing or a Revolving Credit Borrowing, each Appropriate Lender shall make the amount of its Loan available to the Administrative Agent in immediately available funds at the Administrative Agent’s Office not later than 1:00 p.m. (or 2:00 p.m. in the case of Base Rate Loans) on the Business Day specified in the applicable Committed Loan Notice.  Upon satisfaction of the applicable conditions set forth in Section 4.02 (and, if such Borrowing is the initial Credit Extension, Section 4.01), the Administrative Agent shall make all funds so received available to the Borrower in like funds as received by the Administrative Agent either by (i) crediting the account of the Borrower on the books of the Administrative Agent with the amount of such funds or (ii) wire transfer of such funds, in each case in accordance with instructions provided to (and reasonably acceptable to) the Administrative Agent by the Borrower; provided, however, that if, on the date the Committed Loan Notice with respect to such Borrowing is given by the Borrower, there are Swing Line Loans or L/C Borrowings outstanding, then the proceeds of such Borrowing shall be applied, first, to the payment in full of any such L/C Borrowings, second, to the payment in full of any such Swing Line Loans, and third, to the Borrower as provided above. 
	(c) Except as otherwise provided herein, a Eurodollar Rate Loan may be continued or converted only on the last day of an Interest Period for such Eurodollar Rate Loan unless the Borrower pays the amount due under Section 3.05 in connection therewith.  During the existence of an Event of Default, at the election of the Administrative Agent or the Required Lenders, no Loans may be requested as, converted to or continued as Eurodollar Rate Loans.
	(d) The Administrative Agent shall promptly notify the Borrower and the Lenders of the interest rate applicable to any Interest Period for Eurodollar Rate Loans upon determination of such interest rate.  The determination of the Eurodollar Rate by the Administrative Agent shall be conclusive in the absence of manifest error.  At any time that Base Rate Loans are outstanding, the Administrative Agent shall notify the Borrower and the Lenders of any change in the Administrative Agent’s prime rate used in determining the Base Rate promptly following the public announcement of such change.
	(e) After giving effect to all Term A Borrowings, all Term B Borrowings, all Revolving Credit Borrowings, all conversions of Term A Loans, Term B Loans or Revolving Credit Loans from one Type to the other, and all continuations of Term A Loans, Term B Loans or Revolving Credit Loans as the same Type, there shall not be more than ten (10) Interest Periods in effect.
	(f) The failure of any Lender to make the Loan to be made by it as part of any Borrowing shall not relieve any other Lender of its obligation, if any, hereunder to make its Loan on the date of such Borrowing, but no Lender shall be responsible for the failure of any other Lender to make the Loan to be made by such other Lender on the date of any Borrowing.

	2.03 Letters of Credit.
	(a) The Letter of Credit Commitment.    Subject to the terms and conditions set forth herein, (A) each L/C Issuer agrees, in reliance upon the agreements of the other Revolving Credit Lenders set forth in this Section 2.03, (1) from time to time on any Business Day during the period from the Closing Date until the Letter of Credit Expiration Date, to issue Letters of Credit for the account of the Borrower or any Restricted Subsidiary of the Borrower (provided, that the Borrower hereby irrevocably agrees to be bound jointly and severally to reimburse the L/C Issuer for amounts drawn on any Letters of Credit issued for the account of Restricted Subsidiaries) and to amend or renew Letters of Credit previously issued by it, in accordance with Section 2.03(b), and (2) to honor drafts under the Letters of Credit; and (B) the Revolving Credit Lenders severally agree to participate in Letters of Credit issued for the account of the Borrower or such Restricted Subsidiary; provided, that no L/C Issuer shall be obligated to make any L/C Credit Extension with respect to any Letter of Credit, and no Lender shall be obligated to participate in any Letter of Credit if as of the date of such L/C Credit Extension, (x) the Total Outstandings would exceed the Aggregate Commitments, (y) the aggregate Outstanding Amount of the Revolving Credit Loans of any Lender, plus such Lender’s Pro Rata Share of the Outstanding Amount of all L/C Obligations, plus such Lender’s Pro Rata Share of the Outstanding Amount of all Swing Line Loans would exceed such Lender’s Revolving Credit Commitment, or (z) the Outstanding Amount of the L/C Obligations would exceed the Letter of Credit Sublimit.  Within the foregoing limits, and subject to the terms and conditions hereof, the Borrower’s ability to obtain Letters of Credit shall be fully revolving, and accordingly the Borrower may, during the foregoing period, obtain Letters of Credit to replace Letters of Credit that have expired or that have been drawn upon and reimbursed.  All Existing Letters of Credit shall be deemed to have been issued pursuant hereto, and from and after the Closing Date shall be subject to and governed by the terms and conditions hereof.  
	(ii) No L/C Issuer shall be under any obligation to issue any Letter of Credit if:
	(A) any order, judgment or decree of any Governmental Authority or arbitrator shall by its terms purport to enjoin or restrain such L/C Issuer from issuing such Letter of Credit, or any Law applicable to such L/C Issuer or any request or directive (whether or not having the force of law) from any Governmental Authority with jurisdiction over such L/C Issuer shall prohibit, or request that such L/C Issuer refrain from, the issuance of letters of credit generally or such Letter of Credit in particular or shall impose upon such L/C Issuer with respect to such Letter of Credit any restriction, reserve or capital requirement (for which such L/C Issuer is not otherwise compensated hereunder) not in effect on the Closing Date, or shall impose upon such L/C Issuer any unreimbursed loss, cost or expense which was not applicable on the Closing Date and which, in each case, such L/C Issuer in good faith deems material to it;
	(B) subject to Section 2.03(b)(iii), the expiry date of such requested Letter of Credit would occur more than twelve (12) months after the date of issuance or last renewal, unless the Required Revolving Lenders have approved such expiry date;
	(C) the expiry date of such requested Letter of Credit would occur after the Letter of Credit Expiration Date, unless all the Revolving Credit Lenders have approved such expiry date;
	(D) the issuance of such Letter of Credit would violate one or more policies of such L/C Issuer in place at the time of such request; 
	(E) such Letter of Credit is in an initial stated amount less than $100,000, in case of a commercial Letter of Credit, or $100,000, in case of a standby letter of credit, (or such lesser amount as may be acceptable to the L/C Issuer in its sole discretion, but in no event less than $50,000) or such Letter of Credit is to be denominated in a currency other than Dollars; or
	(F) any Revolving Lender is at that time a Defaulting Lender, unless the L/C Issuer has entered into arrangements, including reallocation of the Defaulting Lender’s Pro Rata Share of the outstanding L/C Obligations pursuant to Section 2.19(a)(iv) or the delivery of Cash Collateral, satisfactory to the L/C Issuer (in its sole discretion) with the Borrower or such Lender to eliminate the L/C Issuer’s actual or potential Fronting Exposure (after giving effect to Section 2.19(a)(iv)) with respect to the Defaulting Lender arising from either the Letter of Credit then proposed to be issued or that Letter of Credit and all other L/C Obligations as to which the L/C Issuer has actual or potential Fronting Exposure, as it may elect in its sole discretion.
	(iii) No L/C Issuer shall be under any obligation to amend any Letter of Credit if (A) such L/C Issuer would have no obligation at such time to issue such Letter of Credit in its amended form under the terms hereof, or (B) the beneficiary of such Letter of Credit does not accept the proposed amendment to such Letter of Credit.
	(iv) Each L/C Issuer shall act on behalf of the Revolving Credit Lenders with respect to any Letters of Credit issued by it and the documents associated therewith, and each L/C Issuer shall have all of the benefits and immunities (A) provided to the Administrative Agent in Article IX with respect to any acts taken or omissions suffered by such L/C Issuer in connection with Letters of Credit issued by it or proposed to be issued by it and Issuer Documents pertaining to such Letters of Credit as fully as if the term “Administrative Agent” as used in Article IX included each L/C Issuer with respect to such acts or omissions, and (B) as additionally provided herein with respect to each L/C Issuer.


	(b) Procedures for Issuance and Amendment of Letters of Credit; Auto-Renewal Letters of Credit.  
	(i) Each Letter of Credit shall be issued or amended, as the case may be, upon the request of the Borrower delivered to the applicable L/C Issuer (with a copy to the Administrative Agent) in the form of a Letter of Credit Application, appropriately completed and signed by a Responsible Officer of the Borrower.  Such Letter of Credit Application must be received by the applicable L/C Issuer and the Administrative Agent not later than 11:00 a.m. at least three (3) Business Days (or such shorter period as such L/C Issuer and the Administrative Agent may agree in a particular instance in their sole discretion) prior to the proposed issuance date or date of amendment, as the case may be.  In the case of a request for an initial issuance of a Letter of Credit, such Letter of Credit Application shall specify in form and detail reasonably satisfactory to the applicable L/C Issuer: (A) the proposed issuance date of the requested Letter of Credit (which shall be a Business Day); (B) the amount thereof; (C) the expiry date thereof; (D) the name and address of the beneficiary thereof; (E) the documents to be presented by such beneficiary in case of any drawing thereunder; (F) the full text of any certificate to be presented by such beneficiary in case of any drawing thereunder; and (G) such other matters as the applicable L/C Issuer may reasonably request.  In the case of a request for an amendment of any outstanding Letter of Credit, such Letter of Credit Application shall specify in form and detail reasonably satisfactory to the applicable L/C Issuer (1) the Letter of Credit to be amended; (2) the proposed date of amendment thereof (which shall be a Business Day); (3) the nature of the proposed amendment; and (4) such other matters as the applicable L/C Issuer may reasonably request.
	(ii) Promptly after receipt of any Letter of Credit Application, the applicable L/C Issuer will confirm with the Administrative Agent that the Administrative Agent has received a copy of such Letter of Credit Application from the Borrower and, if not, such L/C Issuer will provide the Administrative Agent with a copy thereof.  Upon receipt by such L/C Issuer of confirmation from the Administrative Agent that the requested issuance or amendment is permitted in accordance with the terms hereof, then, subject to the terms and conditions hereof, such L/C Issuer shall, on the requested date, issue a Letter of Credit for the account of the Borrower or enter into the applicable amendment, as the case may be.  Immediately upon the issuance of each Letter of Credit, each Revolving Credit Lender shall be deemed to, and hereby irrevocably and unconditionally agrees to, purchase from the applicable L/C Issuer a risk participation in such Letter of Credit in an amount equal to the product of such Lender’s Pro Rata Share times the amount of such Letter of Credit.
	(iii) If the Borrower so requests in any applicable Letter of Credit Application, the applicable L/C Issuer may, in its sole and absolute discretion, agree to issue a Letter of Credit that has automatic renewal provisions (each, an “Auto-Renewal Letter of Credit”); provided, that any such Auto-Renewal Letter of Credit must permit such L/C Issuer to prevent any such renewal at least once in each twelve-month period (commencing with the date of issuance of such Letter of Credit) by giving prior notice to the beneficiary thereof not later than a day (the “Nonrenewal Notice Date”) in each such twelve-month period to be agreed upon at the time such Letter of Credit is issued.  Unless otherwise directed by the applicable L/C Issuer, the Borrower shall not be required to make a specific request to such L/C Issuer for any such renewal.  Once an Auto-Renewal Letter of Credit has been issued, the Lenders shall be deemed to have authorized (but may not require) the applicable L/C Issuer to permit the renewal of such Letter of Credit at any time to an expiry date not later than the Letter of Credit Expiration Date; provided, however, that such L/C Issuer shall not permit any such renewal if such L/C Issuer has determined that it would have no obligation at such time to issue such Letter of Credit in its renewed form under the terms hereof (by reason of the provisions of Section 2.03(a)(ii) or otherwise).
	(iv) Promptly after its delivery of any Letter of Credit or any amendment to a Letter of Credit to an advising bank with respect thereto or to the beneficiary thereof, the applicable L/C Issuer will also (A) deliver to the Borrower and the Administrative Agent a true and complete copy of such Letter of Credit or amendment, and (B) notify each Revolving Credit Lender of such issuance or amendment and the amount of such Revolving Credit Lender's Pro Rata Share therein, and upon a specific request by any Revolving Credit Lender, furnish to such Revolving Credit Lender a copy of such Letter of Credit or amendment.

	(c) Drawings and Reimbursements; Funding of Participations.  
	(i) Upon receipt from the beneficiary of any Letter of Credit of any notice of a drawing under such Letter of Credit, the applicable L/C Issuer shall notify the Borrower and the Administrative Agent thereof.  If such L/C Issuer notifies the Borrower of such payment prior to 12:00 p.m. (New York time) on the date of any payment by such L/C Issuer under a Letter of Credit (each such date, an “Honor Date”), the Borrower shall reimburse such L/C Issuer through the Administrative Agent in an amount equal to the amount of such drawing; provided, that if such notice is not provided to the Borrower prior to 1:00 p.m. (New York time) on the Honor Date, then the Borrower shall reimburse such L/C Issuer through the Administrative Agent in an amount equal to the amount of such drawing on the next succeeding Business Day and such extension of time shall be reflected in computing fees in respect of any such Letter of Credit.  If the Borrower fails to so reimburse such L/C Issuer by such time, the Administrative Agent shall promptly notify each Revolving Credit Lender of the Honor Date, the amount of the unreimbursed drawing (the “Unreimbursed Amount”), and the amount of such Revolving Credit Lender’s Pro Rata Share thereof.  In such event, the Borrower shall be deemed to have requested a Revolving Credit Borrowing of Base Rate Loans to be disbursed on the Honor Date in an amount equal to the Unreimbursed Amount, without regard to the minimum and multiples specified in Section 2.02 for the principal amount of Base Rate Loans, but subject to the amount of the unutilized portion of the Revolving Credit Commitments and the conditions set forth in Section 4.02 (other than the delivery of a Committed Loan Notice).  Any notice given by an L/C Issuer or the Administrative Agent pursuant to this Section 2.03(c)(i) may be given by telephone if immediately confirmed in writing; provided, that the lack of such an immediate confirmation shall not affect the conclusiveness or binding effect of such notice.
	(ii) Each Revolving Credit Lender (including each Lender acting as an L/C Issuer) shall upon any notice pursuant to Section 2.03(c)(i) make funds available (and the Administrative Agent may apply Cash Collateral provided for this purpose) for the account of the applicable L/C Issuer at the Administrative Agent’s Office in an amount equal to its Pro Rata Share of the Unreimbursed Amount not later than 3:00 p.m. on the Business Day specified in such notice by the Administrative Agent, whereupon, subject to the provisions of Section 2.03(c)(iii), each Revolving Credit Lender that so makes funds available shall be deemed to have made a Base Rate Loan to the Borrower in such amount.  The Administrative Agent shall remit the funds so received to the applicable L/C Issuer.
	(iii) With respect to any Unreimbursed Amount that is not fully refinanced by a Revolving Credit Borrowing of Base Rate Loans because the conditions set forth in Section 4.02 cannot be satisfied or for any other reason, the Borrower shall be deemed to have incurred from the applicable L/C Issuer an L/C Borrowing in the amount of the Unreimbursed Amount that is not so refinanced, which L/C Borrowing shall be due and payable on demand (together with interest) and shall bear interest at the Default Rate then applicable to Revolving Credit Loans.  In such event, each Revolving Credit Lender’s payment to the Administrative Agent for the account of the applicable L/C Issuer pursuant to Section 2.03(c)(ii) shall be deemed payment in respect of its participation in such L/C Borrowing and shall constitute an L/C Advance from such Lender in satisfaction of its participation obligation under this Section 2.03.
	(iv) Until each Revolving Credit Lender funds its Revolving Credit Loan or L/C Advance pursuant to this Section 2.03(c) to reimburse the applicable L/C Issuer for any amount drawn under any Letter of Credit, interest in respect of such Lender’s Pro Rata Share of such amount shall be solely for the account of such L/C Issuer.
	(v) Each Revolving Credit Lender’s obligation to make Revolving Credit Loans or L/C Advances to reimburse the applicable L/C Issuer for amounts drawn under Letters of Credit, as contemplated by this Section 2.03(c), shall be absolute and unconditional and shall not be affected by any circumstance, including (A) any setoff, counterclaim, recoupment, defense or other right which such Lender may have against such L/C Issuer, the Borrower or any other Person for any reason whatsoever; (B) the occurrence or continuance of a Default, or (C) any other occurrence, event or condition, whether or not similar to any of the foregoing; provided, however, that each Revolving Credit Lender’s obligation to make Revolving Credit Loans pursuant to this Section 2.03(c) is subject to the conditions set forth in Section 4.02 (other than delivery by the Borrower of a Committed Loan Notice ).  No such making of an L/C Advance shall relieve or otherwise impair the obligation of the Borrower to reimburse the applicable L/C Issuer for the amount of any payment made by the applicable L/C Issuer under any Letter of Credit, together with interest as provided herein.
	(vi) If any Revolving Credit Lender fails to make available to the Administrative Agent for the account of the applicable L/C Issuer any amount required to be paid by such Lender pursuant to the foregoing provisions of this Section 2.03(c) by the time specified in Section 2.03(c)(ii), then, without limiting the other provisions of this Agreement, such L/C Issuer shall be entitled to recover from such Lender (acting through the Administrative Agent), on demand, such amount with interest thereon for the period from the date such payment is required to the date on which such payment is immediately available to such L/C Issuer at a rate per annum equal to the greater of the Federal Funds Rate from time to time in effect and a rate reasonably determined by such L/C Issuer in accordance with banking industry rules on interbank compensation, plus any reasonable administrative, processing or similar fees customarily charged by such L/C Issuer in connection with the foregoing.  If such Lender pays such amount (with interest and fees as aforesaid), the amount so paid shall constitute such Lender’s Loan included in the relevant Borrowing or L/C Advance in respect of the relevant L/C Borrowing, as the case may be.  A certificate of the applicable L/C Issuer submitted to any Revolving Credit Lender (through the Administrative Agent) with respect to any amounts owing under this Section 2.03(c)(vi) shall be conclusive absent manifest error. 

	(d) Repayment of Participations.  
	(i) If, at any time after an L/C Issuer has made a payment under any Letter of Credit issued by it and has received from any Revolving Credit Lender such Lender’s L/C Advance in respect of such payment in accordance with Section 2.03(c), if the Administrative Agent receives for the account of such L/C Issuer any payment in respect of the related Unreimbursed Amount or interest thereon (whether directly from the Borrower or otherwise, including proceeds of Cash Collateral applied thereto by the Administrative Agent), the Administrative Agent will distribute to such Lender its Pro Rata Share thereof (appropriately adjusted, in the case of interest payments, to reflect the period of time during which such Lender’s L/C Advance was outstanding) in the same funds as those received by the Administrative Agent.
	(ii) If any payment received by the Administrative Agent for the account of an L/C Issuer pursuant to Section 2.03(c)(i) is required to be returned under any of the circumstances described in Section 10.06 (including pursuant to any settlement entered into by such L/C Issuer in its discretion), each Revolving Credit Lender shall pay to the Administrative Agent for the account of such L/C Issuer its Pro Rata Share thereof on demand of the Administrative Agent, plus interest thereon from the date of such demand to the date such amount is returned by such Lender, at a rate per annum equal to the Federal Funds Rate from time to time in effect.  The obligations of the Lenders under this clause shall survive the payment in full of the Obligations and the termination of this Agreement.

	(e) Obligations Absolute.  The obligation of the Borrower to reimburse the applicable L/C Issuer for each drawing under each Letter of Credit and to repay each L/C Borrowing shall be absolute, unconditional and irrevocable, and shall be paid strictly in accordance with the terms of this Agreement under all circumstances, including the following:
	(i) any lack of validity or enforceability of such Letter of Credit, this Agreement, or any other agreement or instrument relating thereto;
	(ii) the existence of any claim, counterclaim, setoff, defense or other right that the Borrower may have at any time against any beneficiary or any transferee of such Letter of Credit (or any Person for whom any such beneficiary or any such transferee may be acting), the applicable L/C Issuer or any other Person, whether in connection with this Agreement, the transactions contemplated hereby or by such Letter of Credit or any agreement or instrument relating thereto, or any unrelated transaction;
	(iii) any draft, demand, certificate or other document presented under such Letter of Credit proving to be forged, fraudulent, invalid or insufficient in any respect or any statement therein being untrue or inaccurate in any respect; or any loss or delay in the transmission or otherwise of any document required in order to make a drawing under such Letter of Credit;
	(iv) any payment by the applicable L/C Issuer under such Letter of Credit against presentation of a draft or certificate that does not strictly comply with the terms of such Letter of Credit; or any payment made by the applicable L/C Issuer under such Letter of Credit to any Person purporting to be a trustee in bankruptcy, debtor-in-possession, assignee for the benefit of creditors, liquidator, receiver or other representative of or successor to any beneficiary or any transferee of such Letter of Credit, including any arising in connection with any proceeding under any Debtor Relief Law; 
	(v) any exchange, release or nonperfection of any Collateral, or any release or amendment or waiver of or consent to departure from the Guaranty or any other guarantee, for all or any of the Obligations of the Borrower in respect of such Letter of Credit; or
	(vi) any other circumstance or happening whatsoever, whether or not similar to any of the foregoing, including any other circumstance that might otherwise constitute a defense available to, or a discharge of, the Borrower.

	(f) Role of L/C Issuer.  Each Lender and the Borrower agree that, in paying any drawing under a Letter of Credit, the applicable L/C Issuer shall not have any responsibility to obtain any document (other than any sight draft, certificates and documents expressly required by the Letter of Credit) or to ascertain or inquire as to the validity or accuracy of any such document or the authority of the Person executing or delivering any such document.  None of the applicable L/C Issuer, any Agent-Related Person nor any of the respective correspondents, participants or assignees of the applicable L/C Issuer shall be liable to any Lender for (i) any action taken or omitted in connection herewith at the request or with the approval of the Revolving Credit Lenders or the Required Revolving Lenders, as applicable; (ii) any action taken or omitted in the absence of gross negligence or willful misconduct; or (iii) the due execution, effectiveness, validity or enforceability of any document or instrument related to any Letter of Credit or Letter of Credit Application.  The Borrower hereby assumes all risks of the acts or omissions of any beneficiary or transferee with respect to its use of any Letter of Credit; provided, however, that this assumption is not intended to, and shall not, preclude the Borrower’s pursuing such rights and remedies as it may have against the beneficiary or transferee at law or under any other agreement.  None of the applicable L/C Issuer, any Agent-Related Person, nor any of the respective correspondents, participants or assignees of such L/C Issuer, shall be liable or responsible for any of the matters described in clauses (i) through (v) of Section 2.03(e); provided, however, that anything in such clauses to the contrary notwithstanding, the Borrower may have a claim against such L/C Issuer, and such L/C Issuer may be liable to the Borrower, to the extent, but only to the extent, of any direct, as opposed to indirect, special, punitive, consequential or exemplary, damages suffered by the Borrower which a court of competent jurisdiction determines in a final non-appealable judgment were caused by such L/C Issuer’s willful misconduct or gross negligence or such L/C Issuer’s willful or grossly negligent failure to pay under any Letter of Credit after the presentation to it by the beneficiary of a sight draft and certificate(s) strictly complying with the terms and conditions of a Letter of Credit.  In furtherance and not in limitation of the foregoing, the applicable L/C Issuer may accept documents that appear on their face to be in order, without responsibility for further investigation, regardless of any notice or information to the contrary, and such L/C Issuer shall not be responsible for the validity or sufficiency of any instrument transferring or assigning or purporting to transfer or assign a Letter of Credit or the rights or benefits thereunder or proceeds thereof, in whole or in part, which may prove to be invalid or ineffective for any reason.
	(g) Applicability of ISP98 and UCP.  Unless otherwise expressly agreed by the applicable L/C Issuer and the Borrower when a Letter of Credit is issued (including any such agreement applicable to an Existing Letter of Credit), (i) the rules of the “International Standby Practices 1998” published by the Institute of International Banking Law & Practice (or such later version thereof as may be in effect at the time of issuance) shall apply to each standby Letter of Credit, and (ii) the rules of the Uniform Customs and Practice for Documentary Credits, as most recently published by the International Chamber of Commerce (the “ICC”) at the time of issuance shall apply to each commercial Letter of Credit.
	(h) Letter of Credit Fees.  The Borrower shall pay to the Administrative Agent for the account of each Revolving Credit Lender in accordance with its Pro Rata Share, a Letter of Credit fee for each Letter of Credit equal to the Applicable Rate then in effect for Eurodollar Rate Loans with respect to the Revolving Credit Facility times the daily maximum amount then available to be drawn under such Letter of Credit (whether or not such maximum amount is then in effect under such Letter of Credit if such maximum amount increases periodically pursuant to the terms of such Letter of Credit); provided, however, that any Letter of Credit Fees otherwise payable for the account of a Defaulting Lender with respect to any Letter of Credit as to which such Defaulting Lender has not provided Cash Collateral satisfactory to the L/C Issuer pursuant to this Section 2.03 shall be payable, to the maximum extent permitted by applicable Law, to the other Lenders in accordance with the upward adjustments in their respective Pro Rata Shares allocable to such Letter of Credit pursuant to Section 2.19(a)(iv), with the balance of such fee, if any, payable to the L/C Issuer for its own account.  Such letter of credit fees shall be computed on a quarterly basis in arrears.  Such letter of credit fees shall be due and payable on the last Business Day of each March, June, September and December, commencing with the first such date to occur after the issuance of such Letter of Credit, on the Letter of Credit Expiration Date and thereafter on demand.  If there is any change in the Applicable Rate during any quarter, the daily maximum amount of each Letter of Credit shall be computed and multiplied by the Applicable Rate separately for each period during such quarter that such Applicable Rate was in effect.
	(i) Fronting Fee and Documentary and Processing Charges Payable to an L/C Issuer.  The Borrower shall pay directly to the applicable L/C Issuer for its own account a fronting fee at a rate equal to 0.25% per annum, computed on the daily amount available to be drawn under such Letter of Credit on a quarterly basis in arrears.  Such fronting fee shall be due and payable on the last Business Day of each March, June, September and December in respect of the quarterly period then ending (or portion thereof, in the case of the first payment), commencing with the first such date to occur after the issuance of such Letter of Credit, on the Letter of Credit Expiration Date and thereafter on demand.  For purposes of computing the daily amount available to be drawn under any Letter of Credit, the amount of such Letter of Credit shall be determined in accordance with Section 1.09.  In addition, the Borrower shall pay directly to the applicable L/C Issuer for its own account the customary issuance, presentation, amendment and other processing fees, and other standard costs and charges, of such L/C Issuer relating to letters of credit as from time to time in effect.  Such customary fees and standard costs and charges are due and payable within five (5) Business Days of demand and are nonrefundable.
	(j) Conflict with Letter of Credit Application.  In the event of any conflict between the terms hereof and the terms of any Letter of Credit Application, the terms hereof shall control.

	2.04 Swing Line Loans.
	(a) The Swing Line.  Subject to the terms and conditions set forth herein, the Swing Line Lender, in reliance upon the agreements of the other Lenders set forth in this Section 2.04, may in its sole discretion make loans (each such loan, a “Swing Line Loan”) to the Borrower from time to time on any Business Day until the Maturity Date in an aggregate amount not to exceed at any time outstanding the amount of the Swing Line Sublimit, notwithstanding the fact that such Swing Line Loans, when aggregated with the Pro Rata Share of the Outstanding Amount of Loans and L/C Obligations of the Lender acting as Swing Line Lender, may exceed the amount of such Lender’s Commitment; provided, however, that after giving effect to any Swing Line Loan, (i) the Total Outstandings shall not exceed the Aggregate Commitments, and (ii) the aggregate Outstanding Amount of the Revolving Credit Loans of any Revolving Credit Lender, plus such Revolving Credit Lender’s Pro Rata Share of the Outstanding Amount of all L/C Obligations at such time, plus such Revolving Credit Lender’s Pro Rata Share of the Outstanding Amount of all Swing Line Loans at such time shall not exceed such Revolving Credit Lender’s Revolving Credit Commitment; provided, further, that the Borrower shall not use the proceeds of any Swing Line Loan to refinance any outstanding Swing Line Loan.  Within the foregoing limits, and subject to the other terms and conditions hereof, the Borrower may borrow under this Section 2.04, prepay under Section 2.05, and reborrow under this Section 2.04.  Each Swing Line Loan shall bear interest only at a rate based on the Base Rate.  Immediately upon the making of a Swing Line Loan, each Revolving Credit Lender shall be deemed to, and hereby irrevocably and unconditionally agrees to, purchase from the Swing Line Lender a risk participation in such Swing Line Loan in an amount equal to the product of such Revolving Credit Lender’s Pro Rata Share times the amount of such Swing Line Loan.  
	(b) Borrowing Procedures.  Each Swing Line Borrowing shall be made upon the Borrower’s irrevocable notice to the Swing Line Lender and the Administrative Agent.  Each such notice shall be in writing and must be received by the Swing Line Lender and the Administrative Agent not later than 12:00 p.m. on the requested borrowing date, and shall specify (i) the amount to be borrowed, which shall be a minimum of $100,000 or a whole multiple of $100,000 in excess thereof, and (ii) the requested borrowing date, which shall be a Business Day.  The Borrower shall deliver to the Swing Line Lender and the Administrative Agent a written Swing Line Loan Notice, appropriately completed and signed by a Responsible Officer of the Borrower.  Promptly after receipt by the Swing Line Lender of any Swing Line Loan Notice, the Swing Line Lender will confirm with the Administrative Agent that the Administrative Agent has also received such Swing Line Loan Notice and, if not, the Swing Line Lender will notify the Administrative Agent of the contents thereof.  Unless the Swing Line Lender has received notice from the Administrative Agent (including at the request of any Revolving Credit Lender) prior to 2:00 p.m. on the date of the proposed Swing Line Borrowing (A) directing the Swing Line Lender not to make such Swing Line Loan as a result of the limitations set forth in the first proviso to the first sentence of Section 2.04(a), or (B) that one or more of the applicable conditions specified in Article IV is not then satisfied, then, subject to the terms and conditions hereof, the Swing Line Lender will, not later than 3:00 p.m. on the borrowing date specified in such Swing Line Loan Notice, make the amount of its Swing Line Loan available to the Borrower.
	(c) Refinancing of Swing Line Loans.  
	(i) The Swing Line Lender at any time in its sole and absolute discretion may request, on behalf of the Borrower (which hereby irrevocably authorizes the Swing Line Lender to so request on its behalf), that each Revolving Credit Lender make a Base Rate Loan in an amount equal to such Lender’s Pro Rata Share of the amount of Swing Line Loans then outstanding.  Such request shall be made in writing (which written request shall be deemed to be a Committed Loan Notice for purposes hereof) and in accordance with the requirements of Section 2.02, without regard to the minimum and multiples specified therein for the principal amount of Base Rate Loans, but subject to the unutilized portion of the Revolving Credit Facility and the conditions set forth in Section 4.02.  The Swing Line Lender shall furnish the Borrower with a copy of the applicable Committed Loan Notice promptly after delivering such notice to the Administrative Agent.  Each Revolving Credit Lender shall make an amount equal to its Pro Rata Share of the amount specified in such Committed Loan Notice available to the Administrative Agent in immediately available funds (and the Administrative Agent may apply Cash Collateral available with respect to the applicable Swing Line Loan) for the account of the Swing Line Lender at the Administrative Agent’s Office not later than 1:00 p.m. on the day specified in such Committed Loan Notice, whereupon, subject to Section 2.04(c)(ii), each Revolving Credit Lender that so makes funds available shall be deemed to have made a Base Rate Loan to the Borrower in such amount.  The Administrative Agent shall remit the funds so received to the Swing Line Lender.
	(ii) If for any reason any Swing Line Loan cannot be refinanced by such a Revolving Credit Borrowing in accordance with Section 2.04(c)(i), the request for Base Rate Loans submitted by the Swing Line Lender as set forth herein shall be deemed to be a request by the Swing Line Lender that each of the Revolving Credit Lenders fund its risk participation in the relevant Swing Line Loan and each Revolving Credit Lender’s payment to the Administrative Agent for the account of the Swing Line Lender pursuant to Section 2.04(c)(i) shall be deemed payment in respect of such participation.
	(iii) If any Revolving Credit Lender fails to make available to the Administrative Agent for the account of the Swing Line Lender any amount required to be paid by such Lender pursuant to the foregoing provisions of this Section 2.04(c) by the time specified in Section 2.04(c)(i), the Swing Line Lender shall be entitled to recover from such Lender (acting through the Administrative Agent), on demand, such amount with interest thereon for the period from the date such payment is required to the date on which such payment is immediately available to the Swing Line Lender at a rate per annum equal to the greater of the Federal Funds Rate from time to time in effect and a rate reasonably determined by the Swing Line Lender in accordance with banking industry rules on interbank compensation, plus any reasonable administrative, processing or similar fees customarily charged by the Swing Line Lender in connection with the foregoing.  If such Lender pays such amount (with interest and fees as aforesaid), the amount so paid shall constitute such Lender’s committed Loan included in the relevant committed Borrowing or funded participation in the relevant Swing Line Loan, as the case may be.  A certificate of the Swing Line Lender submitted to any Lender (through the Administrative Agent) with respect to any amounts owing under this clause (iii) shall be conclusive absent manifest error.
	(iv) Each Revolving Credit Lender’s obligation to make Revolving Credit Loans or to purchase and fund risk participations in Swing Line Loans pursuant to this Section 2.04(c) shall be absolute and unconditional and shall not be affected by any circumstance, including (A) any setoff, counterclaim, recoupment, defense or other right which such Lender may have against the Swing Line Lender, the Borrower or any other Person for any reason whatsoever, (B) the occurrence or continuance of a Default, or (C) any other occurrence, event or condition, whether or not similar to any of the foregoing; provided, however, that each Revolving Credit Lender’s obligation to make Revolving Credit Loans pursuant to this Section 2.04(c) is subject to the conditions set forth in Section 4.02.  No such funding of risk participations shall relieve or otherwise impair the obligation of the Borrower to repay Swing Line Loans, together with interest as provided herein.

	(d) Repayment of Participations.
	(i) At any time after any Revolving Credit Lender has purchased and funded a risk participation in a Swing Line Loan, if the Swing Line Lender receives any payment on account of such Swing Line Loan, the Swing Line Lender will distribute to such Lender its Pro Rata Share of such payment (appropriately adjusted, in the case of interest payments, to reflect the period of time during which such Lender’s risk participation was funded) in the same funds as those received by the Swing Line Lender.
	(ii) If any payment received by the Swing Line Lender in respect of principal or interest on any Swing Line Loan is required to be returned by the Swing Line Lender under any of the circumstances described in Section 10.06 (including pursuant to any settlement entered into by the Swing Line Lender in its discretion), each Revolving Credit Lender shall pay to the Swing Line Lender its Pro Rata Share thereof on demand of the Administrative Agent, plus interest thereon from the date of such demand to the date such amount is returned, at a rate per annum equal to the Federal Funds Rate.  The Administrative Agent will make such demand upon the request of the Swing Line Lender.  The obligations of the Lenders under this clause shall survive the payment in full of the Obligations and the termination of this Agreement.

	(e) Interest for Account of Swing Line Lender.  The Swing Line Lender shall be responsible for invoicing the Borrower for interest on the Swing Line Loans.  Until each Revolving Credit Lender funds its Base Rate Loan or risk participation pursuant to this Section 2.04 to refinance such Lender’s Pro Rata Share of any Swing Line Loan, interest in respect of such Pro Rata Share shall be solely for the account of the Swing Line Lender.
	(f) Payments Directly to Swing Line Lender.  The Borrower shall make all payments of principal and interest in respect of the Swing Line Loans directly to the Swing Line Lender.

	2.05 Prepayments.
	(a) Optional.
	(i) The Borrower may, upon notice to the Administrative Agent, at any time or from time to time voluntarily prepay Loans in whole or in part without, except as set forth in Section 2.05(a)(iv) below, premium or penalty; provided, that (1) such notice must be received by the Administrative Agent not later than 12:00 p.m. (New York time) (A) three (3) Business Days prior to any date of prepayment of Eurodollar Rate Loans and (B) on the date of prepayment of Base Rate Loans; (2) any prepayment of Eurodollar Rate Loans shall be in a principal amount of $3,000,000 or a whole multiple of $1,000,000 in excess thereof; and (3) any prepayment of Base Rate Loans shall be in a principal amount of $500,000 or a whole multiple of $100,000 in excess thereof or, in each case, if less, the entire principal amount thereof then outstanding.  Each such notice shall specify the date and amount of such prepayment and the Type(s) of Loans to be prepaid and, if Eurodollar Rate Loans are to be prepaid, the Interest Period(s) of such Loans.  The Administrative Agent will promptly notify each Lender of its receipt of each such notice, and of the amount of such Lender’s ratable portion of such prepayment (based on such Lender’s ratable share of the relevant Facility).  If such notice is given by the Borrower, the Borrower shall make such prepayment and the payment amount specified in such notice shall be due and payable on the date specified therein.  Any prepayment of a Eurodollar Rate Loan shall be accompanied by all accrued interest thereon, together with any additional amounts required pursuant to Sections 2.05(a)(iv) and 3.05.  Subject to Section 2.19, each prepayment of outstanding Loans under the Term Loan Facility pursuant to this Section 2.05(a) shall be applied ratably to each of the Term A Facility and the Term B Facility and to the principal repayment installments thereof, in direct order of maturities to the principal repayment installments (or proportional fractions thereof) applicable to each of the Term A Loans and the Term B Loans pursuant to Sections 2.07(a) and (b) as directed by the Borrower; and each such prepayment shall be paid to the Term A Lenders and the Term B Lenders on a pro rata basis.
	(ii) The Borrower may, upon notice to the Swing Line Lender (with a copy to the Administrative Agent), at any time or from time to time, voluntarily prepay Swing Line Loans in whole or in part without premium or penalty; provided, that (A) such notice must be received by the Swing Line Lender and the Administrative Agent not later than 12:00 p.m. (New York time) on the date of the prepayment, and (B) any such prepayment shall be in a minimum principal amount of $100,000 or a whole multiple of $100,000 in excess thereof or, if less, the entire principal amount thereof then outstanding.  Each such notice shall specify the date and amount of such prepayment.  If such notice is given by the Borrower, the Borrower shall make such prepayment and the payment amount specified in such notice shall be due and payable on the date specified therein.
	(iii) Notwithstanding anything to the contrary contained in this Agreement, the Borrower may rescind any notice of prepayment under Section 2.05(a)(i) or (a)(ii) if such prepayment would have resulted from a refinancing of all of the Facilities, which refinancing shall not be consummated or shall otherwise be delayed.
	(iv) If the Borrower makes (A) a voluntary prepayment of any Term B Loans pursuant to Section 2.05(a) or (B) a prepayment of Term B Loans with the proceeds of any Specified Refinancing Debt pursuant to Section 2.05(b)(iii), in each case within one (1) year after the Closing Date in connection with any Repricing Transaction, the Borrower shall pay to the Administrative Agent, for the ratable account of the Term B Lenders, a prepayment premium in an amount equal to 1.0% of the principal amount prepaid.

	(b) Mandatory.  
	(i) Within five (5) Business Days after financial statements have been delivered pursuant to Section 6.01(a) and the related Compliance Certificate has been delivered pursuant to Section 6.02(b), the Borrower shall prepay an aggregate principal amount of Loans in an amount equal to (A) 50% (as may be adjusted pursuant to the proviso below) of Excess Cash Flow for the fiscal year covered by such financial statements commencing with the fiscal year ended on or about September 30, 2011 minus (B) the aggregate amount of voluntary principal prepayments of the Loans (except prepayments of (x) Swing Line Loans and (y) Revolving Credit Loans unless accompanied by a corresponding permanent commitment reduction of the Revolving Credit Facility and excluding amounts repurchased pursuant to Dutch Auctions), in each case other than to the extent that any such prepayment is funded with the proceeds of long-term Indebtedness, or the proceeds of any sale or other Disposition of assets outside the ordinary course of business; provided, that such percentage shall be reduced to 25% or 0% if the Total Senior Secured Leverage Ratio as of the last day of the prior fiscal year was less than 2.5:1.0 or 2.0:1.0, respectively.
	(ii)  If (x) the Borrower or any Restricted Subsidiary Disposes of any property or assets pursuant to Section 7.05(e), (p), (s), or (t) or (y) any Casualty Event occurs, and any transaction or series of related transactions described in the foregoing clauses (x) and (y) results in the realization or receipt by the Borrower or such Restricted Subsidiary of aggregate Net Cash Proceeds in excess of $15,000,000 in any fiscal year (any such transaction or series of related transactions resulting in Net Cash Proceeds being a “Relevant Transaction”), the Borrower shall (1) give written notice to the Administrative Agent thereof promptly after the date of the realization or receipt of such Net Cash Proceeds and (2) except to the extent the Borrower elects in such notice to reinvest all or a portion of such Net Cash Proceeds in accordance with Section 2.05(b)(ii)(B), prepay an aggregate principal amount of Loans in an amount equal to 100% of all Net Cash Proceeds received from such Relevant Transaction within five (5) Business Days of receipt thereof by the Borrower or such Restricted Subsidiary.
	(B) With respect to any Net Cash Proceeds realized or received with respect to any Disposition (other than as specifically excluded in Section 2.05(b)(ii)(A)) or any Casualty Event, at the option of the Borrower, the Borrower may reinvest all or any portion of such Net Cash Proceeds in assets useful for its business within three hundred and sixty-five (365) days following receipt of such Net Cash Proceeds (or, if the Borrower or the relevant Restricted Subsidiary, as applicable, has contractually committed within 365 days following receipt of such Net Cash Proceeds to reinvest such Net Cash Proceeds, 545 days following receipt of such Net Cash Proceeds); provided, however, that if any Net Cash Proceeds are no longer intended to be so reinvested at any time after the occurrence of the relevant transaction, an amount equal to any such Net Cash Proceeds shall be immediately applied to the prepayment of the Loans as set forth in this Section 2.05.
	(iii) (A) Upon the incurrence or issuance by the Borrower or any of its Restricted Subsidiaries of any Specified Refinancing Debt constituting new term loan facilities or any Indebtedness not expressly permitted to be incurred or issued pursuant to Section 7.03, the Borrower shall prepay an aggregate principal amount of Term Loans in an amount equal to 100% of all Net Cash Proceeds received therefrom immediately upon receipt thereof by the Borrower or such Restricted Subsidiary.  
	  (B) Without duplication, (1) upon the incurrence or issuance by the Borrower or any of its Restricted Subsidiaries of Net Cash Proceeds of the type described in clause (d) of the definition of Net Cash Proceeds and (2) upon the receipt of any Net Cash Proceeds of a Permitted Receivables Financing (to the extent required by Section 7.02(y)), the Borrower shall immediately apply such proceeds to the prepayment of the loans as set forth in this Section 2.05; 
	(iv) If for any reason the Total Revolving Credit Outstandings at any time exceed the aggregate Revolving Credit Commitments then in effect (including after giving effect to any reduction in the Revolving Credit Commitments pursuant to Section 2.06), the Borrower shall immediately prepay Revolving Credit Loans and/or Cash Collateralize the L/C Obligations in an aggregate amount equal to such excess; provided, however, that the Borrower shall not be required to Cash Collateralize the L/C Obligations pursuant to this Section 2.05(b)(iv) unless after the prepayment in full of the Revolving Credit Loans and Swing Line Loans the Total Revolving Credit Outstandings exceed the aggregate Revolving Credit Commitments then in effect.
	(v) Subject to Sections 2.17(d)(v) and 2.19, each prepayment of Term Loans pursuant to this Section 2.05(b) shall be applied ratably to each of the Term A Facility and the Term B Facility and to the principal repayment installments thereof, first, in direct order of maturity, to the next succeeding four (4) quarterly principal repayment installments of the Term A Facility and the Term B Facility that are due pursuant to Sections 2.07(a) and (b) (excluding the installment due on the Maturity Date) and, second, to the remaining principal repayment installments of the Term A Facility and the Term B Facility on a pro rata basis; and, with respect to each such Facility, each such prepayment shall be paid to the Term A Lenders and the Term B Lenders on a pro rata basis.
	(vi) Funding Losses, Etc.  All prepayments under this Section 2.05 shall be made together with, in the case of any such prepayment of a Eurodollar Rate Loan on a date other than the last day of an Interest Period therefor, any amounts owing in respect of such Eurodollar Rate Loan pursuant to Section 3.05 and, to the extent applicable, any additional amounts required pursuant to Section 2.05(a)(iv).  Notwithstanding any of the other provisions of Section 2.05(b), so long as no Event of Default shall have occurred and be continuing, if any prepayment of Eurodollar Rate Loans is required to be made under this Section 2.05(b), other than on the last day of the Interest Period therefor, the Borrower may, in its sole discretion, deposit the amount of any such prepayment otherwise required to be made thereunder into a Cash Collateral Account until the last day of such Interest Period, at which time the Administrative Agent shall be authorized (without any further action by or notice to or from the Borrower or any other Loan Party) to apply such amount to the prepayment of such Loans in accordance with this Section 2.05(b).  Upon the occurrence and during the continuance of any Event of Default, the Administrative Agent shall also be authorized (without any further action by or notice to or from the Borrower or any other Loan Party) to apply such amount to the prepayment of the outstanding Loans in accordance with this Section 2.05(b).



	2.06 Termination or Reduction of Commitments.
	(a) Optional.  The Borrower may, upon written notice to the Administrative Agent, terminate the unused portions of the Term A Commitments, the Term B Commitments, the Letter of Credit Sublimit, or the unused Revolving Credit Commitments, or from time to time permanently reduce the unused portions of the Term A Commitments, the Term B Commitments, the Letter of Credit Sublimit, or the unused Revolving Credit Commitments; provided, that (i) any such notice shall be received by the Administrative Agent five (5) Business Days prior to the date of termination or reduction, (ii) any such partial reduction shall be in an aggregate amount of $2,000,000 or any whole multiple of $500,000 in excess thereof and (iii) the Borrower shall not terminate or reduce (A) the Revolving Credit Facility if, after giving effect thereto and to any concurrent prepayments hereunder, the Total Revolving Credit Outstandings would exceed the Revolving Credit Facility, (B) the Letter of Credit Sublimit if, after giving effect thereto, the Outstanding Amount of L/C Obligations not fully Cash Collateralized hereunder would exceed the Letter of Credit Sublimit, or (C) the Swing Line Sublimit if, after giving effect thereto and to any concurrent prepayments hereunder, the Outstanding Amount of Swing Line Loans would exceed the Swing Line Sublimit.
	(b) Mandatory.    The aggregate Term A Commitments shall be automatically and permanently reduced to zero on the date of the Term A Borrowing.
	(ii) The aggregate Term B Commitments shall be automatically and permanently reduced to zero on the date of the Term B Borrowing.
	(iii) Upon the incurrence by the Borrower or any of its Restricted Subsidiaries of any Specified Refinancing Debt constituting revolving credit facilities, the Revolving Credit Commitments shall be automatically permanently reduced by an amount equal to 100% of the aggregate principal amount of such revolving credit facilities.
	(iv) If after giving effect to any reduction or termination of unused Revolving Credit Commitments under this Section 2.06, the Letter of Credit Sublimit or the Swing Line Sublimit exceeds the amount of the Revolving Credit Facility at such time, the Letter of Credit Sublimit or the Swing Line Sublimit, as the case may be, shall be automatically reduced by the amount of such excess.

	(c) Application of Commitment Reductions; Payment of Fees.  The Administrative Agent will promptly notify the Lenders of any termination or reduction of unused portions of the Term A Commitments, the Term B Commitments, the Letter of Credit Sublimit, or the unused Revolving Credit Commitment under this Section 2.06.  Upon any reduction of unused Commitments under a Facility, the Commitment of each Lender under such Facility shall be reduced by such Lender’s ratable share of the amount by which such Facility is reduced (other than the termination of the Commitment of any Lender as provided in Section 3.07).  All commitment fees accrued until the effective date of any termination of the Aggregate Commitments shall be paid on the effective date of such termination.

	2.07 Repayment of Loans.
	(a) Term A Loans.  The Borrower shall repay to the Administrative Agent for the ratable account of the Term A Lenders the aggregate principal amount of all Term A Loans outstanding in consecutive quarterly installments as follows (which installments shall, to the extent applicable, be reduced as a result of the application of prepayments in accordance with the order of priority set forth in Sections 2.05 and 2.06, or be increased as a result of any increase in the amount of Term A Loans pursuant to Section 2.15 (such increased amortization payments to be calculated in the same manner (and on the same basis) as the schedule set forth below for the Term A Loans made as of the Closing Date)):
	(b) Term B Loans.  The Borrower shall repay to the Administrative Agent for the ratable account of the Term B Lenders the aggregate principal amount of all Term B Loans outstanding in consecutive quarterly installments as follows (which installments shall, to the extent applicable, be reduced as a result of the application of prepayments in accordance with the order of priority set forth in Sections 2.05 and 2.06, or be increased as a result of any increase in the amount of Term B Loans pursuant to Section 2.16 (such increased amortization payments to be calculated in the same manner (and on the same basis) as the schedule set forth below for the Term B Loans made as of the Closing Date)):
	(c) Revolving Credit Loans.  The Borrower shall repay to the Revolving Credit Lenders on the Maturity Date for the Revolving Credit Facility the aggregate principal amount of all Revolving Credit Loans outstanding on such date.
	(d) Swing Line Loans.  The Borrower shall repay each Swing Line Loan on the earlier to occur of (i) the date five Business Days after such Loan is made and (ii) the Maturity Date for the Revolving Credit Facility.  At any time that there shall exist a Defaulting Lender, immediately upon the request of the Swing Line Lender, the Borrower shall repay Swing Line Loans in an amount sufficient to eliminate any Fronting Exposure in respect of the Swing Line Loans. 

	2.08 Interest.
	(a) Subject to the provisions of Section 2.08(b), (i) each Eurodollar Rate Loan under a Facility shall bear interest on the outstanding principal amount thereof for each Interest Period at a rate per annum equal to the sum of (A) the greater of (x) the Eurodollar Rate for such Interest Period and (y) 1.75%, plus (B) the Applicable Rate for Eurodollar Rate Loans under such Facility; (ii) each Base Rate Loan under a Facility shall bear interest on the outstanding principal amount thereof from the applicable borrowing date at a rate per annum equal to the sum of (A) the greater of (x) 2.75% and (y) the Base Rate, plus (B) the Applicable Rate for Base Rate Loans under such Facility; and (iii) each Swing Line Loan shall bear interest on the outstanding principal amount thereof from the applicable borrowing date at a rate per annum equal to the sum of (A) the greater of (x) 2.75% and (y) the Base Rate plus (B) the Applicable Rate for Base Rate Loans under the Revolving Credit Facility.
	(b) Upon the occurrence and during the continuation of any Default under Section 8.01(a), (f) or (g), the Borrower shall pay interest on the principal amount of all overdue Obligations hereunder (or, upon the occurrence of any Default under Section 8.01(f) or (g), all Obligations hereunder) at a fluctuating interest rate per annum at all times equal to the Default Rate to the fullest extent permitted by applicable Laws.  Accrued and unpaid interest on past due amounts (including interest on past due interest) shall be due and payable upon demand.
	(c) Interest on each Loan shall be due and payable in arrears on each Interest Payment Date applicable thereto and at such other times as may be specified herein.  Interest hereunder shall be due and payable in accordance with the terms hereof before and after judgment, and before and after the commencement of any proceeding under any Debtor Relief Law.

	2.09 Fees.
	(a) Commitment Fee.  The Borrower shall pay to the Administrative Agent for the account of each Revolving Credit Lender in accordance with its Pro Rata Share, a commitment fee equal to the Applicable Commitment Fee times the actual daily amount by which the aggregate Revolving Credit Commitments exceed the sum of (A) the Outstanding Amount of Revolving Credit Loans and (B) the Outstanding Amount of L/C Obligations, subject to adjustment as provided in Section 2.19.  The commitment fee shall accrue at all times from the date hereof until the Maturity Date, including at any time during which one or more of the conditions in Article IV is not met, and shall be due and payable quarterly in arrears on the last Business Day of each March, June, September and December, commencing with the first such date to occur after the Closing Date, and on the Maturity Date for the applicable Facility.  
	(b) Other Fees.    The Borrower shall pay to the Arrangers and the Administrative Agent for their own respective accounts fees in the amounts and at the times specified in the Fee Letter. 
	(ii) The Borrower shall pay to the Lenders such fees as shall have been separately agreed upon in writing in the amounts and at the times so specified.  


	2.10 Computation of Interest and Fees; Retroactive Adjustments of Applicable Rate.
	(a) All computations of interest for Base Rate Loans (except for Base Rate computations in respect of clauses (a) and (c) of the definition thereof) shall be made on the basis of a year of three hundred and sixty-five (365) or three hundred and sixtysix (366) days, as the case may be, and actual days elapsed.  All other computations of fees and interest shall be made on the basis of a three hundred and sixty (360) day year and actual days elapsed (which results in more fees or interest, as applicable, being paid than if computed on the basis of a three hundred and sixty-five (365) day year).  Interest shall accrue on each Loan for the day on which the Loan is made, and shall not accrue on a Loan, or any portion thereof, for the day on which the Loan or such portion is paid, provided, that any Loan that is repaid on the same day on which it is made shall, subject to Section 2.12(a), bear interest for one (1) day.  Each determination by the Administrative Agent of an interest rate or fee hereunder shall be conclusive and binding for all purposes, absent manifest error.
	(b) If, as a result of any restatement of or other adjustment to the financial statements of the Borrower or for any other reason, the Borrower or the Lenders determine that (i) the Total Senior Secured Leverage Ratio as calculated by the Borrower as of any applicable date was inaccurate and (ii) a proper calculation of the Total Senior Secured Leverage Ratio would have resulted in higher pricing for such period, the Borrower shall be obligated to pay to the Administrative Agent for the account of the applicable Lenders or the L/C Issuer, as the case may be, promptly on demand by the Administrative Agent (or, after the occurrence of an actual or deemed entry of an order for relief with respect to the Borrower under the Bankruptcy Code of the United States, automatically and without further action by the Administrative Agent, any Lender or the L/C Issuer), an amount equal to the excess of the amount of interest and fees that should have been paid for such period over the amount of interest and fees actually paid for such period.  This paragraph shall not limit the rights of the Administrative Agent, any Lender or the L/C Issuer, as the case may be, under Section 2.03(c)(iii), 2.03(h) or (i) or 2.08(b) or under Article VIII.  The Borrower’s obligations under this paragraph shall survive the termination of the Aggregate Commitments and acceleration of the Loans pursuant to Section 8.02 and the repayment of all other Obligations after an acceleration of the Loans pursuant to Sections 8.02.  Any additional interest under this clause (b) shall not be due and payable until demand is made for such payment pursuant to clause (ii) above and accordingly, any nonpayment of such interest as result of any such inaccuracy shall not constitute a Default (whether retroactively or otherwise), and no such amounts shall be deemed overdue (and no amounts shall accrue interest at the Default Rate), at any time prior to the date that is five (5) Business Days following such demand.

	2.11 Evidence of Indebtedness.
	(a) The Credit Extensions made by each Lender shall be evidenced by one or more accounts or records maintained by such Lender and evidenced by one or more entries in the Register maintained by the Administrative Agent, acting solely for purposes of Treasury Regulation Section 5f.1031(c), as a non-fiduciary agent for the Borrower, in each case in the ordinary course of business.  The accounts or records maintained by the Administrative Agent and each Lender shall be prima facie evidence absent manifest error of the amount of the Credit Extensions made by the Lenders to the Borrower and the interest and payments thereon.  Any failure to so record or any error in doing so shall not, however, limit the obligation of the Borrower hereunder to pay any amount owing with respect to the Obligations.  In the event of any conflict between the accounts and records maintained by any Lender and the accounts and records of the Administrative Agent in respect of such matters, the accounts and records of the Administrative Agent shall control in the absence of manifest error.  Upon the request of any Lender made through the Administrative Agent, the Borrower shall execute and deliver to such Lender (through the Administrative Agent) a Note payable to the order of such Lender, which shall evidence such Lender’s Loans in addition to such accounts or records.  Each Lender may attach schedules to its Note and endorse thereon the date, Type (if applicable), amount and maturity of its Loans and payments with respect thereto.
	(b) In addition to the accounts and records referred to in Section 2.11(a), each Lender and the Administrative Agent shall maintain in accordance with its usual practice accounts or records and, in the case of the Administrative Agent, entries in the Register, evidencing the purchases and sales by such Lender of participations in Letters of Credit and Swing Line Loans.  In the event of any conflict between the accounts and records maintained by the Administrative Agent and the accounts and records of any Lender in respect of such matters, the accounts and records of the Administrative Agent shall control in the absence of manifest error.
	(c) Entries made in good faith by the Administrative Agent in the Register pursuant to Sections 2.11(a) and (b), and by each Lender in its account or accounts pursuant to Sections 2.11(a) and (b), shall be prima facie evidence of the amount of principal and interest due and payable or to become due and payable from the Borrower to, in the case of the Register, each Lender and, in the case of such account or accounts, such Lender, under this Agreement and the other Loan Documents, absent manifest error; provided, that the failure of the Administrative Agent or such Lender to make an entry, or any finding that an entry is incorrect, in the Register or such account or accounts shall not limit the obligations of the Borrower under this Agreement and the other Loan Documents.

	2.12 Payments Generally; Administrative Agent’s Clawback.
	(a) General.  All payments to be made by the Borrower shall be made without condition or deduction for any counterclaim, defense, recoupment or setoff.  Except as otherwise expressly provided herein, all payments by the Borrower hereunder shall be made to the Administrative Agent, for the account of the respective Lenders to which such payment is owed, at the Administrative Agent’s Office in Dollars and in immediately available funds not later than 12:00 p.m. on the date specified herein.  The Administrative Agent will promptly distribute to each Lender its ratable share in respect of the relevant Facility (or other applicable share as provided herein) of such payment in like funds as received by wire transfer to such Lender’s Lending Office.  All payments received by the Administrative Agent after 12:00 p.m. shall be deemed received on the next succeeding Business Day and any applicable interest or fee shall continue to accrue.  If any payment to be made by the Borrower shall come due on a day other than a Business Day, payment shall be made on the next following Business Day, and such extension of time shall be reflected in computing interest or fees, as the case may be; provided, however, that, if such extension would cause payment of interest on or principal of Eurodollar Rate Loans to be made in the next succeeding calendar month, such payment shall be made on the immediately preceding Business Day.
	(b)  Funding by Lenders; Presumption by Administrative Agent.  Unless the Administrative Agent shall have received notice from a Lender prior to the proposed date of any Borrowing of Eurodollar Rate Loans (or, in the case of any Borrowing of Base Rate Loans, prior to 12:00 p.m. on the date of such Borrowing) that such Lender will not make available to the Administrative Agent such Lender’s share of such Borrowing, the Administrative Agent may assume that such Lender has made such share available on such date in accordance with Section 2.02 (or, in the case of a Borrowing of Base Rate Loans, that such Lender has made such share available in accordance with and at the time required by Section 2.02) and may, in reliance upon such assumption, make available to the Borrower a corresponding amount.  In such event, if a Lender has not in fact made its share of the applicable Borrowing available to the Administrative Agent, then the applicable Lender and the Borrower severally agree to pay to the Administrative Agent forthwith on demand such corresponding amount in immediately available funds with interest thereon, for each day from and including the date such amount is made available to the Borrower to but excluding the date of payment to the Administrative Agent, at (A) in the case of a payment to be made by such Lender, the greater of the Federal Funds Rate and a rate reasonably determined by the Administrative Agent in accordance with banking industry rules on interbank compensation, plus any reasonable administrative, processing or similar fees customarily charged by the Administrative Agent in connection with the foregoing, and (B) in the case of a payment to be made by the Borrower, the interest rate applicable to Base Rate Loans.  If the Borrower and such Lender shall pay such interest to the Administrative Agent for the same or an overlapping period, the Administrative Agent shall promptly remit to the Borrower the amount of such interest paid by the Borrower for such period.  If such Lender pays its share of the applicable Borrowing to the Administrative Agent, then the amount so paid shall constitute such Lender’s Loan included in such Borrowing.  Any payment by the Borrower shall be without prejudice to any claim the Borrower may have against a Lender that shall have failed to make such payment to the Administrative Agent.
	(ii) Payments by Borrower; Presumptions by Administrative Agent.  Unless the Administrative Agent shall have received notice from the Borrower prior to the date on which any payment is due to the Administrative Agent for the account of the Lenders or an L/C Issuer hereunder that the Borrower will not make such payment, the Administrative Agent may assume that the Borrower has made such payment on such date in accordance herewith and may, in reliance upon such assumption, distribute to the Appropriate Lenders or the applicable L/C Issuer, as the case may be, the amount due.  In such event, if the Borrower has not in fact made such payment, then each of the Appropriate Lenders or the applicable L/C Issuer, as the case may be, severally agrees to repay to the Administrative Agent forthwith on demand the amount so distributed to such Lender or such L/C Issuer, in immediately available funds with interest thereon, for each day from and including the date such amount is distributed to it to but excluding the date of payment to the Administrative Agent, at the greater of the Federal Funds Rate and a rate reasonably determined by the Administrative Agent in accordance with banking industry rules on interbank compensation.
	(c) Failure to Satisfy Conditions Precedent.  If any Lender makes available to the Administrative Agent funds for any Loan to be made by such Lender as provided in the foregoing provisions of this Article II, and such funds are not made available to the Borrower by the Administrative Agent because the conditions to the applicable Credit Extension set forth in Article IV are not satisfied or waived in accordance with the terms hereof, the Administrative Agent shall return such funds (in like funds as received from such Lender) to such Lender on demand, without interest.
	(d) Obligations of the Lenders Several.  The obligations of the Lenders hereunder to make Term A Loans, Term B Loans and Revolving Credit Loans, to fund participations in Letters of Credit and Swing Line Loans and to make payments pursuant to Section 9.07 are several and not joint.  The failure of any Lender to make any Loan or to fund any such participation or to make any payment under Section 9.07 on any date required hereunder shall not relieve any other Lender of its corresponding obligation to do so on such date, and no Lender shall be responsible for the failure of any other Lender to so make its Loan or, to purchase its participation or to make its payment under Section 9.07.
	(e) Funding Source.  Nothing herein shall be deemed to obligate any Lender to obtain the funds for any Loan in any particular place or manner or to constitute a representation by any Lender that it has obtained or will obtain the funds for any Loan in any particular place or manner.
	(f) Insufficient Funds.  If at any time insufficient funds are received by and available to the Administrative Agent to pay fully all amounts of principal, L/C Borrowings, interest and fees then due hereunder, such funds shall be applied (i) first, toward payment of interest and fees then due hereunder, ratably among the parties entitled thereto in accordance with the amounts of interest and fees then due to such parties, and (ii) second, toward payment of principal and L/C Borrowings then due hereunder, ratably among the parties entitled thereto in accordance with the amounts of principal and L/C Borrowings then due to such parties
	(g) Unallocated Funds.  If the Administrative Agent receives funds for application to the Obligations of the Loan Parties under or in respect of the Loan Documents under circumstances for which the Loan Documents do not specify the manner in which such funds are to be applied, the Administrative Agent may, but shall not be obligated to, elect to distribute such funds to each of the Lenders in accordance with such Lender’s ratable share of the sum of (a) the Outstanding Amount of all Loans outstanding at such time and (b) the Outstanding Amount of all L/C Obligations outstanding at such time, in repayment or prepayment of such of the outstanding Loans or other Obligations then owing to such Lender.


	2.13 Sharing of Payments.
	2.14 Increase in Revolving Credit Facility.
	(a) Provided there exists no Default, upon notice to the Administrative Agent (which shall promptly notify the Revolving Credit Lenders) specifying in reasonable detail the proposed terms thereof, the Borrower may from time to time, request an increase in the Revolving Credit Facility by an amount (for all such requests, together with all requests for an increase in the Term A Facility pursuant to Section 2.15, all requests for an increase in the Term B Facility pursuant to Section 2.16 and all requests for a New Term Facility pursuant to Section 2.17) not exceeding $300,000,000; provided that (i) any such request for an increase shall be in a minimum amount of the lesser of (x) $25,000,000 and (y) the entire remaining amount of increases available under this Section and (ii) the aggregate amount of all increases in the Revolving Credit Facility shall not exceed $100,000,000.  At the time of sending such notice, the Borrower (in consultation with the Administrative Agent) shall specify the time period within which each Revolving Credit Lender is requested to respond (which shall in no event be less than ten Business Days from the date of delivery of such notice to the Revolving Credit Lenders).
	(b) Each Revolving Credit Lender shall notify the Administrative Agent within such time period whether or not it agrees to increase its Revolving Credit Commitment and, if so, whether by a percentage of the requested increase equal to, greater than, or less than its Pro Rata Share in respect of the Revolving Credit Facility.  Any Revolving Credit Lender not responding within such time period shall be deemed to have declined to increase its Revolving Credit Commitment.
	(c) The Administrative Agent shall notify the Borrower and each Revolving Credit Lender of the Revolving Credit Lenders’ responses to each request made hereunder.  To achieve the full amount of a requested increase, the Borrower may also invite additional Eligible Assignees to become Revolving Credit Lenders pursuant to a joinder agreement in form and substance satisfactory to the Administrative Agent.
	(d) If the Revolving Credit Facility is increased in accordance with this Section, the Administrative Agent and the Borrower shall determine the effective date (the “Revolving Credit Increase Effective Date”) and the final allocation of such increase.  The Administrative Agent shall promptly notify the Borrower and the Revolving Credit Lenders of the final allocation of such increase and the Revolving Credit Increase Effective Date.  In connection with any increase in the Revolving Credit Facility, this Agreement and the other Loan Documents may be amended in a writing (which may be executed and delivered by the Borrower and the Administrative Agent) to reflect any technical changes necessary to give effect to such increase in accordance with its terms as set forth herein.
	(e) As conditions precedent to such increase, (i) the Borrower shall deliver to the Administrative Agent a certificate of the Borrower dated as of the Revolving Credit Increase Effective Date signed by a Responsible Officer of the Borrower, certifying and attaching the resolutions adopted by the Borrower approving or consenting to such increase, and certifying that the conditions precedent set out in the following subclauses (ii) through (iv) have been satisfied, (ii) no Default shall have occurred and be continuing or would result from such increase, (iii) after giving effect to such increase, the Borrower would be in Pro Forma Compliance with (A) the financial covenants set out in Section 7.11 and (B) the Maximum Total Senior Secured Leverage Ratio, in each case for the four-quarter period to which the most recent Compliance Certificate received by the Administrative Agent pursuant to Section 6.02(b) relates, assuming that the Revolving Facility (after giving effect to such increase) is fully drawn, (iv) the all-in yield (whether in the form of interest rate margins, original issue discount, upfront fees, or Eurodollar Rate or Base Rate floors (but not arranger fees), assuming, in the case of original issue discount and upfront fees, four-year life to maturity) applicable to such increase will be determined by the Borrower and the Lenders providing such increase and will not be more than 50 basis points higher than the corresponding all-in yield (giving effect to interest rate margins, original issue discount, upfront fees and Eurodollar Rate and Base Rate floors) for the existing Revolving Credit Facility, unless the all-in yield with respect to the existing Revolving Credit Facility, as the case may be, is increased by an amount equal to the difference between the all-in yield with respect to such increase and the corresponding all-in yield on the existing Revolving Credit Facility, minus, 50 basis points, and (v) to the extent reasonably requested by the Administrative Agent, the Administrative Agent shall have received legal opinions, board resolutions, officers’ certificates and/or reaffirmation agreements consistent with those delivered on the Closing Date under Section 4.01 with respect to the Borrower and all Material Subsidiary Guarantors (other than changes to such legal opinions resulting from a change in law, change in fact or change to counsel’s form of opinion reasonably satisfactory to the Administrative Agent and evidencing the approval of such increase by the Borrower and each Material Subsidiary Guarantor).  On the Revolving Credit Increase Date, the Borrower shall prepay any Revolving Credit Loans, L/C Advances or Swing Line Loans (to the extent participated to Revolving Credit Lenders) outstanding on the Revolving Credit Increase Effective Date (and pay any additional amounts required pursuant to Section 3.05) to the extent necessary to keep the outstanding Revolving Credit Loans, L/C Advances or Swing Line Loans (to the extent participated to Revolving Credit Lenders), as the case may be, ratable with any revised Pro Rata Share of a Revolving Credit Lender in respect of the Revolving Credit Facility arising from any nonratable increase in the Revolving Credit Commitments under this Section.

	2.15 Increase in Term A Facility.
	(a) Provided there exists no Default, upon notice to the Administrative Agent (which shall promptly notify the Term A Lenders) specifying in reasonable detail the proposed terms thereof, the Borrower may from time to time, request an increase in the Term A Loans by an amount (for all such requests, together with all requests for an increase in the Term B Facility pursuant to Section 2.16, all requests for an increase in the Revolving Credit Facility pursuant to Section 2.14 and all requests for a New Term Facility pursuant to Section 2.17) not exceeding $300,000,000; provided that any such request for an increase shall be in a minimum amount of the lesser of (x) $25,000,000 and (y) the entire remaining amount of increases available under this Section.  At the time of sending such notice, the Borrower (in consultation with the Administrative Agent) shall specify the time period within which each Term A Lender is requested to respond (which shall in no event be less than ten Business Days from the date of delivery of such notice to the Term A Lenders).
	(b) Each Term A Lender shall notify the Administrative Agent within such time period whether or not it agrees to increase its Term A Loans and, if so, whether by an amount equal to, greater than, or less than its ratable portion (based on such Term A Lender’s ratable share in respect of the Term A Facility) of such requested increase.  Any Term A Lender not responding within such time period shall be deemed to have declined to increase its Term A Loans.
	(c) The Administrative Agent shall notify the Borrower and each Term A Lender of the Term A Lenders’ responses to each request made hereunder.  To achieve the full amount of a requested increase, the Borrower may also invite additional Eligible Assignees to become Term A Lenders pursuant to a joinder agreement in form and substance satisfactory to the Administrative Agent.
	(d) If the Term A Loans are increased in accordance with this Section, the Administrative Agent and the Borrower shall determine the effective date (the “Term A Increase Effective Date”) and the final allocation of such increase.  The Administrative Agent shall promptly notify the Borrower and the Term A Lenders of the final allocation of such increase and the Term A Increase Effective Date.  As of the Term A Increase Effective Date, the amortization schedule for the Term A Loans set forth in Section 2.07(a) shall be amended to increase the then-remaining unpaid installments of principal by an aggregate amount equal to the additional Term A Loans being made on such date, such aggregate amount to be applied to increase such installments ratably in accordance with the amounts in effect immediately prior to the Term A Increase Effective Date.  Such amendment may be signed by the Administrative Agent on behalf of the Lenders.  In addition, in connection with any increase in the Term A Loans, this Agreement and the other Loan Documents may be amended in a writing (which may be executed and delivered by the Borrower and the Administrative Agent) to reflect any technical changes necessary to give effect to such increase in accordance with its terms as set forth herein (including the addition of such increase in Term A Loans as a “Facility” hereunder and treated in a manner consistent with the other Term Loan Facilities, including, without limitation, for purposes of prepayments and voting).
	(e) As a condition precedent to such increase, (i) the Borrower shall deliver to the Administrative Agent a certificate of the Borrower dated as of the Term A Increase Effective Date signed by a Responsible Officer of the Borrower, certifying and attaching the resolutions adopted by the Borrower approving or consenting to such increase, and certifying that the conditions precedent set out in the following subclauses (ii) through (vi) have been satisfied, (ii) no Default shall have occurred and be continuing or would result from such increase, (iii) such increase in the Term A Facility shall have a final maturity no earlier than the Maturity Date of the Term A Facility, (iv) the Weighted Average Life to Maturity of such increase in the Term A Facility shall be no shorter than that of the Term A Facility, (v) after giving effect to such increase, the Borrower would be in Pro Forma Compliance with (A) the financial covenants set out in Section 7.11 and (B) the Maximum Total Senior Secured Leverage Ratio, in each case for the four-quarter period to which the most recent Compliance Certificate received by the Administrative Agent pursuant to Section 6.02(b) relates, (vi) the all-in yield (whether in the form of interest rate margins, original issue discount, upfront fees, or Eurodollar Rate or Base Rate floors (but not arranger fees), assuming, in the case of original issue discount and upfront fees, four-year life to maturity) applicable to such increase will be determined by the Borrower and the Lenders providing such increase and will not be more than 50 basis points higher than the corresponding all-in yield (giving effect to interest rate margins, original issue discount, upfront fees and Eurodollar Rate and Base Rate floors) for the existing Term A Facility, unless the all-in yield with respect to the existing Term A Facility is increased by an amount equal to the difference between the all-in yield with respect to such increase and the corresponding all-in yield on the existing Term A Facility, minus, 50 basis points, and (vii) to the extent reasonably requested by the Administrative Agent, the Administrative Agent shall have received legal opinions, board resolutions, officers’ certificates and/or reaffirmation agreements consistent with those delivered on the Closing Date under Section 4.01 with respect to the Borrower and all Material Subsidiary Guarantors (other than changes to such legal opinions resulting from a change in law, change in fact or change to counsel’s form of opinion reasonably satisfactory to the Administrative Agent and evidencing the approval of such increase by the Borrower and each Material Subsidiary Guarantor).  The additional Term A Loans shall be made by the Term A Lenders participating therein pursuant to the procedures set forth in Section 2.02.

	2.16 Increase in Term B Facility.
	(a) Provided there exists no Default, upon notice to the Administrative Agent (which shall promptly notify the Term B Lenders) specifying in reasonable detail the proposed terms thereof, the Borrower may from time to time, request an increase in the Term B Loans by an amount (for all such requests, together with all requests for an increase in the Term A Facility pursuant to Section 2.15, all requests for an increase in the Revolving Credit Facility pursuant to Section 2.14 and all requests for a New Term Facility pursuant to Section 2.17) not exceeding $300,000,000; provided that any such request for an increase shall be in a minimum amount of the lesser of (x) $25,000,000 and (y) the entire remaining amount of increases available under this Section.  At the time of sending such notice, the Borrower (in consultation with the Administrative Agent) shall specify the time period within which each Term B Lender is requested to respond (which shall in no event be less than ten Business Days from the date of delivery of such notice to the Term B Lenders).
	(b) Each Term B Lender shall notify the Administrative Agent within such time period whether or not it agrees to increase its Term B Loans and, if so, whether by an amount equal to, greater than, or less than its ratable portion (based on such Term B Lender’s ratable share in respect of the Term B Facility) of such requested increase.  Any Term B Lender not responding within such time period shall be deemed to have declined to increase its Term B Loans.
	(c) The Administrative Agent shall notify the Borrower and each Term B Lender of the Term B Lenders’ responses to each request made hereunder.  To achieve the full amount of a requested increase, the Borrower may also invite additional Eligible Assignees to become Term B Lenders pursuant to a joinder agreement in form and substance satisfactory to the Administrative Agent.
	(d) If the Term B Loans are increased in accordance with this Section, the Administrative Agent and the Borrower shall determine the effective date (the “Term B Increase Effective Date”) and the final allocation of such increase.  The Administrative Agent shall promptly notify the Borrower and the Term B Lenders of the final allocation of such increase and the Term B Increase Effective Date.  As of the Term B Increase Effective Date, the amortization schedule for the Term B Loans set forth in Section 2.07(b) shall be amended to increase the then-remaining unpaid installments of principal by an aggregate amount equal to the additional Term B Loans being made on such date, such aggregate amount to be applied to increase such installments ratably in accordance with the amounts in effect immediately prior to the Term B Increase Effective Date.  Such amendment may be signed by the Administrative Agent on behalf of the Lenders.  In addition, in connection with any increase in the Term B Loans, this Agreement and the other Loan Documents may be amended in a writing (which may be executed and delivered by the Borrower and the Administrative Agent) to reflect any technical changes necessary to give effect to such increase in accordance with its terms as set forth herein (including the addition of such increase in Term B Loans as a “Facility” hereunder and treated in a manner consistent with the other Term Loan Facilities, including, without limitation, for purposes of prepayments and voting).
	(e) As a condition precedent to such increase, (i) the Borrower shall deliver to the Administrative Agent a certificate of the Borrower dated as of the Term B Increase Effective Date signed by a Responsible Officer of the Borrower, certifying and attaching the resolutions adopted by the Borrower approving or consenting to such increase, and certifying that the conditions precedent set out in the following subclauses (ii) through (vi) have been satisfied, (ii) no Default shall have occurred and be continuing or would result from such increase, (iii) such increase in the Term B Facility shall have a final maturity no earlier than the Maturity Date of the Term B Facility, (iv) the Weighted Average Life to Maturity of such increase in the Term B Facility shall be no shorter than that of the Term B Facility, (v) after giving effect to such increase, the Borrower would be in Pro Forma Compliance with (A) the financial covenants set out in Section 7.11 and (B) the Maximum Total Senior Secured Leverage Ratio, in each case for the four-quarter period to which the most recent Compliance Certificate received by the Administrative Agent pursuant to Section 6.02(b) relates, (vi) the all-in yield (whether in the form of interest rate margins, original issue discount, upfront fees, or Eurodollar Rate or Base Rate floors (but not arranger fees), assuming, in the case of original issue discount and upfront fees, four-year life to maturity) applicable to such increase will be determined by the Borrower and the Lenders providing such increase and will not be more than 50 basis points higher than the corresponding all-in yield (giving effect to interest rate margins, original issue discount, upfront fees and Eurodollar Rate and Base Rate floors) for the existing Term B Facility, unless the all-in yield with respect to the existing Term B Facility is increased by an amount equal to the difference between the all-in yield with respect to such increase and the corresponding all-in yield on the existing Term B Facility, minus, 50 basis points, and (vii) to the extent reasonably requested by the Administrative Agent, the Administrative Agent shall have received legal opinions, resolutions, officers’ certificates and/or reaffirmation agreements consistent with those delivered on the Closing Date under Section 4.01 with respect to the Borrower and all Material Subsidiary Guarantors (other than changes to such legal opinions resulting from a change in law, change in fact or change to counsel’s form of opinion reasonably satisfactory to the Administrative Agent and evidencing the approval of such increase by the Borrower and each Material Subsidiary Guarantor).  The additional Term B Loans shall be made by the Term B Lenders participating therein pursuant to the procedures set forth in Section 2.02.

	2.17 New Term Facility.
	(a) Provided there exists no Default, upon notice to the Administrative Agent, the Borrower may from time to time, request to add one or more new term loan facilities to the Facilities (each a “New Term Facility”; and any advance made by a Lender thereunder, a “New Term Loan”) in an amount (for all such requests, together with all requests for an increase in the Revolving Credit Facility pursuant to Section 2.14, all requests for an increase in the Term A Facility pursuant to Section 2.15 and all requests for an increase in the Term B Facility pursuant to Section 2.16) not exceeding $300,000,000; provided that any such request for New Term Facilities shall be in a minimum amount of the lesser of (x) $25,000,000 and (y) the entire amount available under this Section for New Term Facilities.
	(b) The Borrower shall make any request for any New Term Facility pursuant to a written notice to the Administrative Agent specifying in reasonable detail the proposed terms thereof.  Any proposed New Term Facility shall first be requested on a ratable basis from existing Lenders in respect of the Term Loan Facility.  At the time of sending such notice, the Borrower (in consultation with the Administrative Agent) shall specify the time period within which each applicable Lender is requested to respond (which shall in no event be less than ten Business Days from the date of delivery of such notice to such Lenders).  Each applicable Lender shall notify the Administrative Agent within such time period whether or not it agrees to participate in such New Term Facility and, if so, whether by an amount equal to, greater than, or less than its ratable portion (based on such Lender’s ratable share in respect of the Term Loan Facility) of such requested increase.  Any Lender approached to provide all or a portion of the New Term Facility may elect or decline, in its sole discretion, to provide loans thereunder.  Any Lender not responding within such time period shall be deemed to have declined to participate in providing such New Term Facility.  The Administrative Agent shall notify the Borrower and each applicable Lender of the Lenders’ responses to each request made hereunder.  To achieve the full amount of a requested issuance of New Term Facility, the Borrower may also invite additional Eligible Assignees to become Lenders in respect of such New Term Facility pursuant to a joinder agreement in form and substance satisfactory to the Administrative Agent.
	(c) The Administrative Agent shall promptly notify the Borrower and the Lenders of the amount and effective date (the “New Term Facility Effective Date”) of any New Term Facility.  In connection with any New Term Facility, this Agreement and the other Loan Documents shall be amended in a writing (which may be executed and delivered by the Borrower and the Administrative Agent) to reflect any technical changes necessary to give effect to such New Term Facility in accordance with its terms as set forth herein (including the addition of such New Term Facility as a “Facility” hereunder and treated in a manner consistent with the other Term Loan Facilities, including, without limitation, for purposes of prepayments and voting).
	(d) As a condition precedent to any New Term Facility, (i) the Borrower shall deliver to the Administrative Agent a certificate of the Borrower dated as of the New Term Facility Effective Date signed by a Responsible Officer of the Borrower, certifying and attaching the resolutions adopted by the Borrower approving or consenting to such New Term Loan, and certifying that the conditions precedent set out in the following subclauses (ii) through (ix) have been satisfied, (ii) such New Term Facility shall rank pari passu in right of payment and security with the other Facilities, (iii) such New Term Facility shall have a final maturity no earlier than the Maturity Date of the Term B Facility, (iv) the Weighted Average Life to Maturity of such New Term Facility shall be no shorter than that of the Term B Facility, (v) the New Term Facility shall share ratably in any prepayments of the Term B Facility pursuant to Section 2.05, (vi) no Default shall have occurred and be continuing or would result from such increase, (vii) after giving effect to such increase, the Borrower would be in Pro Forma Compliance with (A) the financial covenants set out in Section 7.11 and (B) the Maximum Total Senior Secured Leverage Ratio, in each case for the four-quarter period to which the most recent Compliance Certificate received by the Administrative Agent pursuant to Section 6.02(b) relates, (viii) the all-in yield (whether in the form of interest rate margins, original issue discount, upfront fees, or Eurodollar Rate or Base Rate floors (but not arranger fees), assuming, in the case of original issue discount and upfront fees, four-year life to maturity) applicable to such New Term Facility will be determined by the Borrower and the Lenders providing such New Term Facility and will not be more than 50 basis points higher than the corresponding all-in yield (giving effect to interest rate margins, original issue discount, upfront fees and Eurodollar Rate and Base Rate floors) for the existing Term B Facility, unless (A) the all-in yield with respect to the existing Term B Facility is increased by an amount equal to the difference between the all-in yield with respect to such New Term Facility and the corresponding all-in yield on the existing Term B Facility, minus, 50 basis points and (B) the all-in yield with respect to Term A Facility is increased by an amount equal to the amount of any increase in the all-in yield for the Term B Facility pursuant to the foregoing clause (A), (ix) except with respect to all-in yield and as set forth in subclauses (iii) and (iv) above with respect to final maturity and Weighted Average Life to Maturity, or otherwise as shall be reasonably satisfactory to the Administrative Agent, such New Term Facility shall have the same terms and conditions as the Term B Facility, and (x) to the extent reasonably requested by the Administrative Agent, the Administrative Agent shall have received legal opinions, board resolutions, officers’ certificates and/or reaffirmation agreements consistent with those delivered on the Closing Date under Section 4.01 with respect to the Borrower and all Material Subsidiary Guarantors (other than changes to such legal opinions resulting from a change in law, change in fact or change to counsel’s form of opinion reasonably satisfactory to the Administrative Agent and evidencing the approval of such increase by the Borrower and each Material Subsidiary Guarantor).

	2.18 Cash Collateral.
	(a) Upon the request of the Administrative Agent or the L/C Issuer (i) if the L/C Issuer has honored any full or partial drawing request under any Letter of Credit and such drawing has resulted in an L/C Borrowing, or (ii) if, as of the Letter of Credit Expiration Date, any L/C Obligation for any reason remains outstanding, the Borrower shall, in each case, immediately Cash Collateralize the then Outstanding Amount of all L/C Obligations.  At any time that there shall exist a Defaulting Lender, immediately upon the request of the Administrative Agent, the L/C Issuer or the Swing Line Lender, the Borrower shall deliver to the Administrative Agent Cash Collateral in an amount sufficient to cover 101% of all Fronting Exposure (after giving effect to Section 2.19(a)(iv) and any Cash Collateral provided by the Defaulting Lender).
	(b) All Cash Collateral (other than credit support not constituting funds subject to deposit) shall be maintained in blocked, non-interest bearing deposit accounts at the Administrative Agent.  The Borrower, and to the extent provided by any Lender, such Lender, hereby grants to (and subjects to the control of) the Administrative Agent, for the benefit of the Administrative Agent, the L/C Issuer and the Lenders (including the Swing Line Lender), and agrees to maintain, a first priority security interest in all such cash, deposit accounts and all balances therein, and all other property so provided as collateral pursuant hereto, and in all proceeds of the foregoing, all as security for the obligations to which such Cash Collateral may be applied pursuant to Section 2.18(c).  If at any time the Administrative Agent determines that Cash Collateral is subject to any right or claim of any Person other than the Administrative Agent as herein provided, or that the total amount of such Cash Collateral is less than the applicable Fronting Exposure and other obligations secured thereby, the Borrower or the relevant Defaulting Lender will, promptly upon demand by the Administrative Agent, pay or provide to the Administrative Agent additional Cash Collateral in an amount sufficient to eliminate such deficiency.
	(c) Notwithstanding anything to the contrary contained in this Agreement, Cash Collateral provided under any of this Section 2.18 or Sections 2.04, 2.05, 2.06, 2.19 or 8.02 in respect of Letters of Credit or Swing Line Loans shall be held and applied to the satisfaction of the specific L/C Obligations, Swing Line Loans, obligations to fund participations therein (including, as to Cash Collateral provided by a Defaulting Lender, any interest accrued on such obligation) and other obligations for which the Cash Collateral was so provided, prior to any other application of such property as may be provided for herein. 
	(d) Cash Collateral (or the appropriate portion thereof) provided to reduce Fronting Exposure or other obligations shall be released promptly following (i) the elimination of the applicable Fronting Exposure or other obligations giving rise thereto (including by the termination of Defaulting Lender status of the applicable Lender (or, as appropriate, its assignee following compliance with Section 10.07(b)(viii))) or (ii) the Administrative Agent’s good faith determination that there exists excess Cash Collateral; provided, however, (x) that Cash Collateral furnished by or on behalf of a Loan Party shall not be released during the continuance of a Default under Sections 8.01(a), (f) or (g) or an Event of Default (and following application as provided in this Section 2.18 may be otherwise applied in accordance with Section 8.03), and (y) the Person providing Cash Collateral and the L/C Issuer or Swing Line Lender, as applicable, may agree that Cash Collateral shall not be released but instead held to support future anticipated Fronting Exposure or other obligations.

	2.19 Defaulting Lenders.
	(i) That Defaulting Lender’s right to approve or disapprove any amendment, waiver or consent with respect to this Agreement shall be restricted as set forth in Section 10.01.
	(ii) Any payment of principal, interest, fees or other amounts received by the Administrative Agent for the account of that Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to Article VIII or otherwise, and including any amounts made available to the Administrative Agent by that Defaulting Lender pursuant to Section 10.09), shall be applied at such time or times as may be determined by the Administrative Agent as follows:  first, to the payment of any amounts owing by that Defaulting Lender to the Administrative Agent hereunder; second, to the payment on a pro rata basis of any amounts owing by that Defaulting Lender to the L/C Issuer or Swing Line Lender hereunder; third, if so reasonably determined by the Administrative Agent or reasonably requested by the L/C Issuer or Swing Line Lender, to be held as Cash Collateral for future funding obligations of that Defaulting Lender of any participation in any Swing Line Loan or Letter of Credit; fourth, as the Borrower may request (so long as no Default or Event of Default exists), to the funding of any Loan in respect of which that Defaulting Lender has failed to fund its portion thereof as required by this Agreement, as determined by the Administrative Agent; fifth, if so determined by the Administrative Agent and the Borrower, to be held in a non-interest bearing deposit account and released in order to satisfy obligations of that Defaulting Lender to fund Loans under this Agreement; sixth, to the payment of any amounts owing to the Lenders, the L/C Issuer or Swing Line Lender as a result of any judgment of a court of competent jurisdiction obtained by any Lender, the L/C Issuer or Swing Line Lender against that Defaulting Lender as a result of that Defaulting Lender’s breach of its obligations under this Agreement; seventh, so long as no Default or Event of Default exists, to the payment of any amounts owing to the Borrower as a result of any judgment of a court of competent jurisdiction obtained by the Borrower against that Defaulting Lender as a result of that Defaulting Lender’s breach of its obligations under this Agreement; and eighth, to that Defaulting Lender or as otherwise directed by a court of competent jurisdiction; provided that if (x) such payment is a payment of the principal amount of any Loans or L/C Borrowings in respect of which that Defaulting Lender has not fully funded its appropriate share and (y) such Loans or L/C Borrowings were made at a time when the conditions set forth in Section 4.02 were satisfied or waived, such payment shall be applied solely to pay the Loans of, and L/C Borrowings owed to, all non-Defaulting Lenders on a pro rata basis prior to being applied to the payment of any Loans of, or L/C Borrowings owed to, that Defaulting Lender.  Any payments, prepayments or other amounts paid or payable to a Defaulting Lender that are applied (or held) to pay amounts owed by a Defaulting Lender or to post Cash Collateral pursuant to this Section 2.19(a)(ii) shall be deemed paid to and redirected by that Defaulting Lender, and each Lender irrevocably consents hereto.  
	(iii) That Defaulting Lender (x) shall not be entitled to receive any commitment fee pursuant to Section 2.09(a) for any period during which that Lender is a Defaulting Lender (and the Borrower shall not be required to pay any such fee that otherwise would have been required to have been paid to that Defaulting Lender) and (y) shall be limited in its right to receive Letter of Credit Fees as provided in Section 2.03(h).
	(iv) During any period in which there is a Defaulting Lender, for purposes of computing the amount of the obligation of each non-Defaulting Lender to acquire, refinance or fund participations in Letters of Credit or Swing Line Loans pursuant to Sections 2.03 and 2.04, the “Pro Rata Share” of each non-Defaulting Lender shall be computed without giving effect to the Commitment of that Defaulting Lender; provided, that: (i) each such reallocation shall be given effect only if, at the date the applicable Lender becomes a Defaulting Lender, no Default or Event of Default exists; and (ii) the aggregate obligation of each non-Defaulting Lender to acquire, refinance or fund participations in Letters of Credit and Swing Line Loans shall not exceed the positive difference, if any, of (1) the Commitment of that non-Defaulting Lender minus (2) the aggregate Outstanding Amount of the Loans of that Lender. 
	(b) If the Borrower, the Administrative Agent, Swing Line Lender and the L/C Issuer agree in writing in their sole discretion that a Defaulting Lender should no longer be deemed to be a Defaulting Lender, the Administrative Agent will so notify the parties hereto, whereupon as of the effective date specified in such notice and subject to any conditions set forth therein (which may include arrangements with respect to any Cash Collateral), that Lender will, to the extent applicable, purchase that portion of outstanding Loans of the other Lenders or take such other actions as the Administrative Agent may reasonably determine to be necessary to cause the Loans and funded and unfunded participations in Letters of Credit and Swing Line Loans to be held on a pro rata basis by the Lenders in accordance with their ratable shares (without giving effect to Section 2.19(a)(iv)), whereupon that Lender will cease to be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to fees accrued or payments made by or on behalf of the Borrower while that Lender was a Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by the affected parties, no change hereunder from Defaulting Lender to Lender will constitute a waiver or release of any claim of any party hereunder arising from that Lender’s having been a Defaulting Lender.

	2.20 Specified Refinancing Debt.
	3.01 Taxes.
	(a) Except as provided in this Section 3.01, any and all payments by the Borrower and any other Loan Party to or for the account of any Agent or any Lender under any Loan Document shall be made free and clear of and without deduction for any and all present or future taxes, duties, levies, imposts, deductions, assessments, fees, withholdings or similar charges imposed by any Governmental Authority, and all liabilities (including additions to tax, penalties and interest) with respect thereto (collectively, “Impositions”), excluding, in the case of each Agent and each Lender or other recipient of payment to be made by or on account of a Loan Party under any Loan Document, any Impositions (x) imposed on or measured by its overall net income (including any branch profits tax imposed by the United States or any similar tax), and franchise (and similar) taxes imposed on it in lieu of net income taxes, by the jurisdiction (or any political subdivision thereof) under the Laws of which such Agent or such Lender, as the case may be, is organized, in which its principal office is located, in which it maintains its Lending Office or in which it is subject to such Imposition by reason of a present or former connection between it and such jurisdiction (other than a connection arising solely from such Agent or such Lender (or its applicable Lending Office) as the case may be, having executed, delivered or performed its obligations under any Loan Document, received a payment under a Loan Document or enforced its rights under a Loan Document) and (y) that are any United States Federal withholding taxes (including, without limitation, taxes imposed under Section 881 of the Code subject to withholding pursuant to Section 1442 of the Code and taxes imposed as a result of such Lender’s failure to comply with the requirements of Sections 1471 through 1474 of the Code and any regulations promulgated thereunder (“FATCA”) to establish an exemption from withholding thereunder, whether or not in any such case withheld from any payment), other than as to any Lender or Agent United States Federal withholding taxes imposed on or with respect to any payment under this Agreement or any other Loan Document to such Lender or Agent as a result of a U.S. Tax Law Change (all such non-excluded Impositions being hereinafter referred to as “Taxes”); provided, however, that, if at the date of the Assignment and Assumption pursuant to which a Lender becomes a party to this Agreement, the Lender assignor was entitled to payments under this clause (a) in respect of United States withholding tax with respect to payments at such date, then, to such extent, the term Taxes shall include (in addition to withholding taxes that may be imposed in the future or other amounts otherwise includable in Taxes) United States withholding tax, if any, imposed under applicable law with respect to the Lender assignee on such date.  Subject to Section 10.15, if any Loan Party shall be required by any Laws to deduct any Taxes or Other Taxes from or in respect of any sum payable under any Loan Document to any Agent or any Lender, (i) the sum payable shall be increased as necessary so that after making all required deductions (including deductions applicable to additional sums payable under this Section 3.01), each of such Agent and such Lender receives an amount equal to the sum it would have received had no such deductions been made, (ii) the Loan Party shall make such deductions, (iii) the Loan Party shall pay the full amount deducted to the relevant taxation authority or other Governmental Authority in accordance with applicable Laws, and (iv) within thirty (30) days after the date of such payment, the Loan Party  shall furnish to such Agent or Lender (as the case may be) the original or a certified copy of a receipt evidencing payment thereof to the extent such a receipt is issued therefor, or other written proof of payment thereof that is reasonably satisfactory to the Administrative Agent.
	(b) In addition but without duplication, the Borrower agrees to pay any and all present or future stamp, court or documentary taxes and any other excise, property, intangible or mortgage recording taxes, charges or similar levies which arise from any payment made under any Loan Document or from the execution, delivery, performance, enforcement or registration of, or otherwise with respect to, any Loan Document (hereinafter referred to as “Other Taxes”).
	(c) Subject to Section 10.15 the Borrower agrees to indemnify each Agent and each Lender for (i) the full amount of Taxes and Other Taxes (including any Taxes or Other Taxes imposed or asserted by any Governmental Authority on amounts payable under this Section 3.01) paid by such Agent and such Lender, and (ii) any reasonable expenses arising therefrom or with respect thereto, in each case whether or not such Taxes or Other Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority other than any amounts described in clause (i) or (ii) arising as a result of the gross negligence or willful misconduct of any such Lender; provided such Agent or Lender, as the case may be, provides the Borrower with a written statement thereof setting forth in reasonable detail the basis and calculation of such amounts.  Payment under this Section 3.01(c) shall be made within thirty (30) days after the date such Lender or such Agent makes a written demand therefor.
	(d) Notwithstanding anything herein to the contrary, the Borrower shall not be required pursuant to this Section 3.01 to pay any additional amount to, or to indemnify, any Lender or Agent, as the case may be, to the extent that such Lender or such Agent becomes subject to Taxes subsequent to the Closing Date (or, if later, the date such Lender or Agent becomes a party to this Agreement) as a result of a change in the place of organization of such Lender or Agent, a change in the Lending Office of such Lender, or a change in the principal office of such Lender or Agent, except to the extent that any such change is requested or required by the Borrower or to the extent that such Lender or Agent was entitled, at the time of the change in place of organization or the change in Lending Office, to receive additional amounts from the Borrower pursuant to Section 3.01(a) and (c) (and provided, that nothing in this clause (d) shall be construed as relieving the Borrower from any obligation to make such payments or indemnification in the event of a change that is a change in Law).
	(e) If any Lender or Agent determines in its sole discretion that it has received a refund in respect of any Taxes or Other Taxes as to which indemnification or additional amounts have been paid to it by the Borrower pursuant to this Section 3.01, it shall promptly remit such refund (including any interest included in such refund paid by the relevant taxation authority) to the Borrower, net of all out-of-pocket expenses of the Lender or Agent, as the case may be; provided, however, that the Borrower, upon the request of the Lender or Agent, as the case may be, agrees promptly to return such refund (plus any penalties, interest or other charges imposed by the relevant Governmental Authority) to such party in the event such party is required to repay such refund to the relevant taxing authority.  Such Lender or Agent, as the case may be, shall, at the Borrower’s request, provide the Borrower with a copy of any notice of assessment or other evidence of the requirement to repay such refund received from the relevant taxing authority (provided, that such Lender or Agent may delete any information therein that such Lender or Agent deems confidential).  Nothing herein contained shall interfere with the right of a Lender or Agent to arrange its tax affairs in whatever manner it thinks fit nor oblige any Lender or Agent to claim any tax refund or to disclose any information relating to its tax affairs or any computations in respect thereof or require any Lender or Agent to do anything that would prejudice its ability to benefit from any other refunds, credits, reliefs, remissions or repayments to which it may be entitled.
	(f) Each Lender agrees that, upon the occurrence of any event giving rise to the operation of Section 3.01(a) or (c) with respect to such Lender it will, if requested by the Borrower, use commercially reasonable efforts (subject to such Lender’s overall internal policies of general application and legal and regulatory restrictions) to avoid or reduce to the greatest extent possible any indemnification or additional amounts being due under this Section 3.01, including to designate another Lending Office for any Loan or Letter of Credit affected by such event; provided, that such efforts are made on terms that, in the reasonable judgment of such Lender, cause such Lender and its Lending Office(s) to suffer no material economic, legal or regulatory disadvantage, and provided, further, that nothing in this Section 3.01(f) shall affect or postpone any of the Obligations of the Borrower or the rights of such Lender pursuant to Sections 3.01(a) and (c).  The Borrower hereby agrees to pay all reasonable costs and expenses incurred by any Lender as a result of a request by the Borrower under this Section 3.01(f).

	3.02 Illegality.
	3.03 Inability to Determine Rates.
	3.04 Increased Cost and Reduced Return; Capital Adequacy.
	(a) If any Lender reasonably determines that as a result of the introduction of or any change in or in the interpretation of any Law, in each case after the date hereof, or such Lender’s compliance therewith, there shall be any increase in the cost to such Lender of agreeing to make or making, funding or maintaining any Loan the interest on which is determined by reference to the Eurodollar Rate or (as the case may be) issuing or participating in Letters of Credit, or a reduction in the amount received or receivable by such Lender in connection with any of the foregoing (excluding for purposes of this Section 3.04(a) any such increased costs or reduction in amount resulting from (i) changes in the basis of taxation of overall net income (including branch profits), and franchise (and similar) taxes imposed in lieu of net income taxes, by the United States or any foreign jurisdiction or any political subdivision of either thereof under the Laws of which such Lender is organized or maintains a Lending Office, and (ii) reserve requirements reflected in the Eurodollar Rate), then from time to time within fifteen (15) days after demand of such Lender setting forth in reasonable detail such increased costs (with a copy of such demand to the Administrative Agent given in accordance with Section 3.06), the Borrower shall pay to such Lender such additional amounts as will compensate such Lender for such increased cost or reduction.
	(b) If any Lender determines that the introduction of any Law regarding capital adequacy or any change therein or in the interpretation thereof, in each case after the date hereof, or compliance by such Lender (or its Lending Office) therewith, has the effect of reducing the rate of return on the capital of such Lender or any corporation controlling such Lender as a consequence of such Lender’s obligations hereunder (taking into consideration its policies with respect to capital adequacy and such Lender’s desired return on capital), then from time to time within fifteen (15) days after demand of such Lender setting forth in reasonable detail the charge and the calculation of such reduced rate of return (with a copy of such demand to the Administrative Agent given in accordance with Section 3.06), the Borrower shall pay to such Lender such additional amounts as will compensate such Lender for such reduction within ten (10) days after receipt of demand therefor.
	(c) The Borrower shall not be required to compensate a Lender pursuant to Section 3.04(a) or (b) for any such increased cost or reduction incurred more than one hundred and eighty (180) days prior to the date that such Lender demands, or notifies the Borrower of its intention to demand, compensation therefor; provided, that, if the circumstance giving rise to such increased cost or reduction is retroactive, then such 180day period referred to above shall be extended to include the period of retroactive effect thereof.
	(d) If any Lender requests compensation under this Section 3.04, then such Lender will, if requested by the Borrower and at the Borrower’s expense, use commercially reasonable efforts to designate another Lending Office for any Loan or Letter of Credit affected by such event; provided that such efforts would not, in the judgment of such Lender, be inconsistent with the internal policies of, or otherwise be disadvantageous in any material legal, economic or regulatory respect to such Lender or its Lending Office. The provisions of this clause (d) shall not affect or postpone any Obligations of the Borrower or rights of such Lender pursuant to Sections 3.04(a), (b) or (c).
	(e) For purposes of this Section 3.04, the Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, regulations, guidelines or directives thereunder or issued in connection therewith shall be deemed to have gone into effect after the date hereof, regardless of the date enacted, adopted or issued.

	3.05 Funding Losses.
	(a) any continuation, conversion, payment or prepayment of any Loan other than a Base Rate Loan on a day other than the last day of the Interest Period for such Loan (whether voluntary, mandatory, automatic, by reason of acceleration, or otherwise); 
	(b) any failure by the Borrower (for a reason other than the failure of such Lender to make a Loan) to prepay, borrow, continue or convert any Loan other than a Base Rate Loan on the date or in the amount notified by the Borrower; or
	(c) any mandatory assignment of such Lender’s Loans (other than Base Rate Loans) pursuant to Section 3.07 on a day other than the last day of the Interest Period for such Loans;

	3.06 Matters Applicable to All Requests for Compensation.
	(a) A certificate of any Agent or any Lender claiming compensation under this Article III and setting forth the additional amount or amounts to be paid to it hereunder shall be conclusive in the absence of manifest error.  In determining such amount, such Agent or such Lender may use any reasonable averaging and attribution methods.
	(b) With respect to any Lender’s claim for compensation under Section 3.02, 3.03 or 3.04, the Borrower shall not be required to compensate such Lender for any amount incurred more than one hundred and eighty (180) days prior to the date that such Lender notifies the Borrower of the event that gives rise to such claim; provided, that, if the circumstance giving rise to such claim is retroactive, then such 180 day period referred to above shall be extended to include the period of retroactive effect thereof.  If any Lender requests compensation by the Borrower under Section 3.04, the Borrower may, by notice to such Lender (with a copy to the Administrative Agent), suspend the obligation of such Lender to make or continue from one Interest Period to another Eurodollar Rate Loans, or to convert Base Rate Loans into Eurodollar Rate Loans, until the event or condition giving rise to such request ceases to be in effect (in which case the provisions of Section 3.06(c) shall be applicable); provided, that such suspension shall not affect the right of such Lender to receive the compensation so requested.
	(c) If the obligation of any Lender to make or continue from one Interest Period to another any Eurodollar Rate Loan, or to convert Base Rate Loans into Eurodollar Rate Loans shall be suspended pursuant to Section 3.06(b) hereof, such Lender’s Eurodollar Rate Loans shall be automatically converted into Base Rate Loans on the last day(s) of the then current Interest Period(s) for such Eurodollar Rate Loans (or, in the case of an immediate conversion required by Section 3.02, on such earlier date as required by Law) and, unless and until such Lender gives notice as provided below that the circumstances specified in Section 3.02, 3.03 or 3.04 hereof that gave rise to such conversion no longer exist:
	(i) to the extent that such Lender’s Eurodollar Rate Loans have been so converted, all payments and prepayments of principal that would otherwise be applied to such Lender’s Eurodollar Rate Loans shall be applied instead to its Base Rate Loans; and
	(ii) all Loans that would otherwise be made or continued from one Interest Period to another by such Lender as Eurodollar Rate Loans shall be made or continued instead as Base Rate Loans, and all Base Rate Loans of such Lender that would otherwise be converted into Eurodollar Rate Loans shall remain as Base Rate Loans.

	(d) If any Lender gives notice to the Borrower (with a copy to the Agent) that the circumstances specified in Section 3.02, 3.03 or 3.04 hereof that gave rise to the conversion of such Lender’s Eurodollar Rate Loans pursuant to this Section 3.06 no longer exist (which such Lender agrees to do promptly upon such circumstances ceasing to exist) at a time when Eurodollar Rate Loans made by other Lenders are outstanding, such Lender’s Base Rate Loans shall be automatically converted, on the first day(s) of the next succeeding Interest Period(s) for such outstanding Eurodollar Rate Loans, to the extent necessary so that, after giving effect thereto, all Loans held by the Lenders holding Eurodollar Rate Loans and by such Lender are held pro rata (as to principal amounts, interest rate basis, and Interest Periods) in accordance with their respective Commitments.

	3.07 Replacement of Lenders under Certain Circumstances.
	(a) If at any time (i) the Borrower becomes obligated to pay additional amounts or indemnity payments described in Section 3.01 or 3.04 as a result of any condition described in such Sections or any Lender ceases to make Eurodollar Rate Loans as a result of any condition described in Section 3.02 or 3.03, (ii) any Lender becomes a Defaulting Lender or (iii) any Lender becomes a “Non-Consenting Lender” (as defined below in this Section 3.07), then the Borrower may, on ten (10) Business Days’ prior written notice to the Administrative Agent and such Lender, either (i) replace such Lender by causing such Lender to (and such Lender shall be obligated to) assign pursuant to Section 10.07(b) (with the assignment fee to be paid by the Borrower in such instance) all of its rights and obligations under this Agreement to one or more Eligible Assignees; provided, that neither the Administrative Agent nor any Lender shall have any obligation to the Borrower to find a replacement Lender or other such Person or (ii) terminate the Commitment of such Lender or L/C Issuer, as the case may be, and (1) in the case of a Lender (other than the L/C Issuer), repay all obligations of the Borrower owing to such Lender relating to the Loans and participations held by such Lender as of such termination date and (2) in the case of an L/C Issuer, repay all Obligations of the Borrower owing to such L/C Issuer relating to the Loans and participations held by the L/C Issuer as of such termination date and cancel or backstop on terms satisfactory to such L/C Issuer any Letters of Credit issued by it;  provided that in the case of any such termination of a Non-Consenting Lender such termination shall be sufficient (together with all other consenting Lenders) to cause the adoption of the applicable departure, waiver or amendment of the Loan Documents.
	(b) Any Lender being replaced pursuant to Section 3.07(a) above shall (i) execute and deliver an Assignment and Assumption with respect to such Lender’s Commitment and outstanding Loans and participations in L/C Obligations and Swing Line Loans, and (ii) deliver any Notes evidencing such Loans to the Borrower or Administrative Agent.  Pursuant to such Assignment and Assumption, (A) the assignee Lender shall acquire all or a portion, as the case may be, of the assigning Lender’s Commitment and outstanding Loans and participations in L/C Obligations and Swing Line Loans, (B) all obligations of the Borrower owing to the assigning Lender relating to the Loans and participations so assigned shall be paid in full by the assignee Lender to such assigning Lender concurrently with such assignment and assumption and (C) upon such payment and, if so requested by the assignee Lender, delivery to the assignee Lender of the appropriate Note or Notes executed by the Borrower, the assignee Lender shall become a Lender hereunder and the assigning Lender shall cease to constitute a Lender hereunder with respect to such assigned Loans, Commitments and participations, except with respect to indemnification provisions under this Agreement, which shall survive as to such assigning Lender. In connection with any such replacement, if any such Non-Consenting Lender or Defaulting Lender does not execute and deliver to the Administrative Agent a duly executed Assignment and Assumption reflecting such replacement within five (5) Business Days of the date on which the assignee Lender executes and delivers such Assignment and Assumption to such Non-Consenting Lender or Defaulting Lender, then such Non-Consenting Lender or Defaulting Lender shall be deemed to have executed and delivered such Assignment and Assumption without any action on the part of the Non-Consenting Lender or Defaulting Lender.  In connection with the replacement of any Lender pursuant to Section 3.07(a) above, the Borrower shall pay to such Lender such amounts as may be required pursuant to Section 3.05.
	(c) Notwithstanding anything to the contrary contained above, (i) any Lender that acts as an L/C Issuer may not be replaced hereunder at any time that it has any Letter of Credit outstanding hereunder unless arrangements satisfactory to such L/C Issuer (including the furnishing of a back-up standby letter of credit in form and substance, and issued by an issuer reasonably satisfactory to such L/C Issuer or the depositing of cash collateral into a cash collateral account in amounts and pursuant to arrangements reasonably satisfactory to such L/C Issuer) have been made with respect to such outstanding Letter of Credit and (ii) the Lender that acts as the Administrative Agent may not be replaced hereunder except in accordance with the terms of Section 9.09.
	(d) In the event that (i) the Borrower or the Administrative Agent has requested the Lenders to consent to a departure or waiver of any provisions of the Loan Documents or to agree to any amendment thereto, (ii) the consent, waiver or amendment in question requires the agreement of all affected Lenders in accordance with the terms of Section 10.01 or all the Lenders with respect to a certain class of the Loans and (iii) the Required Lenders have agreed to such consent, waiver or amendment, then any Lender who does not agree to such consent, waiver or amendment shall be deemed a “Non-Consenting Lender.”

	3.08 Survival.
	4.01 Conditions of Initial Credit Extension.
	(a) The Administrative Agent’s receipt of the following, each of which shall be originals or facsimiles or .pdf files (followed promptly by originals) unless otherwise specified, each properly executed by a Responsible Officer of the signing Loan Party, each dated as of the Closing Date (or, in the case of certificates of governmental officials, a recent date before the Closing Date) and each in form and substance reasonably satisfactory to the Administrative Agent:
	(i) executed counterparts of (A) this Agreement, (B) the Assumption Agreement, (C) the Intercompany Subordination Agreement and (D) a Guaranty from each Guarantor;
	(ii) a Note executed by the Borrower in favor of each Lender requesting a Note;
	(iii) the Security Agreement, duly executed by each Loan Party, together with (subject to the last paragraph of this Section 4.01):
	(A) certificates representing the Pledged Interests referred to therein accompanied by undated stock powers executed in blank and instruments evidencing the Pledged Debt indorsed in blank,
	(B) copies of proper financing statements, filed or duly prepared for filing under the Uniform Commercial Code in all jurisdictions that the Administrative Agent may deem reasonably necessary in order to perfect and protect the Liens created under the Security Agreement, covering the Collateral described in the Security Agreement,
	(C) evidence that all other actions, recordings and filings of or with respect to the Security Agreement that the Administrative Agent may deem reasonably necessary or desirable in order to perfect and protect the Liens created thereby shall have been taken, completed or otherwise provided for in a manner reasonably satisfactory to the Administrative Agent (including, without limitation, receipt of duly executed payoff letters, customary lien searches, UCC-3 termination statements and satisfactory evidence of insurance);
	(iv) the Intellectual Property Security Agreement, duly executed by each Loan Party, together with (subject to the last paragraph of this Section 4.01) evidence that all action that the Administrative Agent in its reasonable judgment may deem reasonably necessary or desirable in order to perfect and protect the Liens created under the Intellectual Property Security Agreement has been taken;
	(v) such customary certificates of resolutions or other action, incumbency certificates and/or other certificates of Responsible Officers of each Loan Party as the Administrative Agent may require evidencing the identity, authority and capacity of each Responsible Officer thereof authorized to act as a Responsible Officer in connection with this Agreement and the other Loan Documents to which such Loan Party is a party or is to be a party;
	(vi) such documents and certifications (including, without limitation, Organizational Documents and good standing certificates) as the Administrative Agent may reasonably require to evidence that each Loan Party is duly organized or formed, and that each of the Borrower and the Guarantors is validly existing, in good standing and qualified to engage in business in each jurisdiction where its ownership, lease or operation of properties or the conduct of its business requires such qualification, except to the extent that failure to be so qualified could not reasonably be expected to have a Material Adverse Effect;
	(vii) an opinion of Latham & Watkins LLP, counsel to the Loan Parties, addressed to each Secured Party, in form and substance reasonably satisfactory to the Administrative Agent;
	(viii) opinions of local counsel for the Loan Parties, addressed to each Secured Party, in form and substance reasonably satisfactory to the Administrative Agent; and
	(ix) a Committed Loan Notice and/or Letter of Credit Application, as applicable, relating to the initial Credit Extension.



	(b) Except as disclosed in any Company Report (as defined in the Merger Agreement) filed with the Securities and Exchange Commission prior to July 14, 2010 (excluding any risk factor disclosures set forth under the heading “Risk Factors” and any disclosure of risks included in any “forward-looking statements” disclaimer or any other forward-looking statements of risk that do not contain a reasonable level of detail about the specific risks of which the statements warn) or in Section 5.1(f) of the Company Disclosure Letter (or in any other section of the Company Disclosure Letter to the extent the relevance of such item is reasonably apparent from the face of such disclosure) to the Merger Agreement, since September 30, 2009, there shall not have been any changes, events or occurrences, that, individually or in the aggregate, have had or are reasonably likely to have, a Company Material Adverse Effect.
	(c) (i) The Administrative Agent shall have received a true and correct copy of the Merger Agreement (as certified by a Responsible Officer of the Borrower) and (ii) the Merger shall be consummated concurrently with the initial funding of the Facilities in accordance with the Merger Agreement, without waiver or amendment thereof or consent thereunder (other than any such waiver, amendment or consent that is not materially adverse to the Lenders) unless consented to by the Arrangers (it being understood that any change in the purchase price (other than any increase funded solely by an increase in the Equity Contribution, and any decrease in the purchase price that is less than $250.0 million in the aggregate and is allocated on a pro rata basis between the Equity Contribution and the Facilities (allocated among the Facilities as determined by the Arrangers), based on their contemplated amounts as of the date of the Merger Agreement, shall require consent of the Arrangers).  
	(d) (i) The Acquisition Representations shall be true and correct, and the Specified Representations shall be true and correct in all material respects; (ii) the Borrower shall have received the Equity Contribution; (iii) the Refinancing shall have been, or shall concurrently be, consummated; (iv) Merger Sub or the Company shall have issued and sold the Senior Notes in a Rule 144A or other private placement on the Closing Date yielding at least $650 million in gross cash proceeds on the Closing Date and (v) the Administrative Agent shall have received a certificate from the chief executive officer, president or chief financial officer of the Borrower, in form and substance reasonably satisfactory to the Administrative Agent, certifying as to the matters set forth in this Section 4.01(d).
	(e) The Administrative Agent shall have received a solvency certificate from the chief financial officer of Holdings (after giving effect to the Transaction) substantially in the form attached hereto as Exhibit I, together with supporting financial statements and calculations to the extent reasonably requested by the Arrangers.
	(f) Holdings, the Borrower and each of the Guarantors shall have provided the documentation and other information reasonably requested in writing at least seven (7) days prior to the Closing Date by the Lenders in connection with applicable “know your customer” and anti-money-laundering rules and regulations, including, without limitation, the PATRIOT Act, in each case at least two (2) days prior to the Closing Date.
	(g) All costs, fees, expenses (including without limitation legal fees and expenses, title premiums, survey charges and recording taxes and fees) and other compensation contemplated by the Commitment Letter and the Fee Letter payable to the Arrangers, the Agents or the Lenders shall have been paid to the extent due (and, in the case of expenses, invoiced in reasonable detail).  
	(h) All actions necessary to establish that the Administrative Agent will have a perfected first priority security interest (subject to Liens permitted under Section 7.01) in the Collateral shall have been taken, in each case, to the extent such Collateral (including the creation or perfection of any security interest) is required to be provided on the Closing Date pursuant to the last paragraph of this Section 4.1.

	4.02  Conditions to All Credit Extensions.
	(a) The representations and warranties of the Borrower and each other Loan Party contained in Article V or any other Loan Document shall be true and correct in all material respects (and in all respects if any such representation or warranty is already qualified by materiality) on and as of the date of such Credit Extension, except to the extent that such representations and warranties specifically refer to an earlier date, in which case they shall be true and correct in all material respects (and in all respects if any such representation or warranty is already qualified by materiality) as of such earlier date, and except that for purposes of this Section 4.02, the representations and warranties contained in Section 5.05(a) and Sections 5.05(b), (c) and (e) shall be deemed to refer to the most recent statements furnished pursuant to Sections 6.01(a), (b) and (c), respectively.
	(b) No Default shall exist, or would result from such proposed Credit Extension or from the application of the proceeds therefrom.
	(c) The Administrative Agent and, if applicable, the applicable L/C Issuer or the Swing Line Lender shall have received a Request for Credit Extension in accordance with the requirements hereof.

	5.01 Existence, Qualification and Power; Compliance with Laws.
	5.02 Authorization; No Contravention.
	5.03 Governmental Authorization; Other Consents.
	5.04 Binding Effect.
	5.05 Financial Statements; No Material Adverse Effect.
	(a) The Audited Financial Statements fairly present in all material respects the financial condition of the Company (with respect to the 2009 Audited Financial Statements) or the Borrower, as applicable, and its consolidated Restricted Subsidiaries as of the date thereof and their results of operations for the period covered thereby in accordance with GAAP consistently applied throughout the period covered thereby, except as otherwise expressly noted therein.
	(b) The unaudited consolidated financial statements of the Borrower and its consolidated Restricted Subsidiaries most recently delivered pursuant to Section 6.01(b), and the related consolidated statements of income or operations, shareholders’ equity and cash flows for such fiscal quarters and pro forma periods (i) were prepared in accordance with GAAP consistently applied throughout the period covered thereby, except as otherwise expressly noted therein, and (ii) fairly present in all material respects the financial condition of the Borrower and its Restricted Subsidiaries as of the date thereof and their results of operations for the period covered thereby, subject to the absence of footnotes and to normal year-end audit adjustments.
	(c) After giving effect to the Refinancing, as of the Closing Date, Holdings does not have any material Indebtedness or other liabilities, direct or contingent, other than in connection with the Transaction.
	(d) Since the date of the Audited Financial Statements, there has been no event or circumstance, either individually or in the aggregate, that has had or could reasonably be expected to have a Material Adverse Effect. 
	(e) The consolidated forecasted balance sheets, statements of income and statements of cash flows of the Borrower and its Restricted Subsidiaries delivered to the Lenders pursuant to Section 6.01(c) were prepared in good faith on the basis of the assumptions stated therein, which assumptions were reasonable in light of the conditions existing at the time of delivery of such forecasts; it being understood that actual results may vary from such forecasts and that such variations may be material.

	5.06 Litigation.
	5.07 No Default.
	5.08 Ownership of Property; Liens.
	(a) Each Loan Party and each of its Restricted Subsidiaries has good record and indefeasible title in fee simple to, or valid leasehold interests in, all real property necessary in the ordinary conduct of its business, free and clear of all Liens except for minor defects in title that do not materially interfere with its ability to conduct its business or to utilize such assets for their intended purposes and Liens permitted by Section 7.01, except where the failure to have such title could not reasonably be expected to have, individually or in the aggregate, a material adverse effect on the use or operation of any Material Real Property or any real property necessary for the ordinary conduct of each Loan Party’s business.
	(b) Set forth on Schedule 5.08(b) hereto is a complete and accurate list of all material real property owned by any Loan Party, as of the Closing Date, showing as of the date hereof the street address (to the extent available), county or other relevant jurisdiction, state and record owner; and as of the Closing Date, no Loan Party owns any Material Real Property except as listed on Schedule 5.08(b).
	(c) Set forth on Schedule 5.08(c) hereto is a complete and accurate list of all or substantially all leases of real property under which any Loan Party or any of its Restricted Subsidiaries is the lessee as of the Closing Date, showing as of the date hereof the street address (to the extent available), county or other relevant jurisdiction, state, lessor and lessee.
	(d) Except as set forth in Schedule 5.08(b), Schedules 5.08(c) and 5.08(d), as of the Closing Date there are no other locations where any material tangible personal property of any of the Loan Parties is or may be located (other than vehicles and assets temporarily in transit or sent for repair).

	5.09 Environmental Compliance.
	(a) There are no claims against Holdings, the Borrower or any of its Restricted Subsidiaries alleging potential liability or responsibility for violation of any Environmental Law on their respective businesses, operations and properties that could, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect.
	(b) Except as could not reasonably be expected to have a Material Adverse Effect, (i) none of the properties currently or formerly owned or operated by any Loan Party or any of its Restricted Subsidiaries is listed or, to the knowledge of the Borrower, proposed for listing on the NPL or on the CERCLIS or any analogous foreign, state or local list or is adjacent to any such property; (ii) there are no and, to the knowledge of the Borrower, never have been any underground or aboveground storage tanks or any surface impoundments, septic tanks, pits, sumps or lagoons in which Hazardous Materials are being or have been treated, stored or disposed on any property currently owned or operated by any Loan Party or any of its Restricted Subsidiaries or, to its knowledge, on any property formerly owned or operated by any Loan Party or any of its Restricted Subsidiaries; (iii) there is no asbestos or asbestos-containing material on any property currently owned or operated by any Loan Party or any of its Restricted Subsidiaries requiring investigation, remediation, mitigation, removal, or assessment, or other response, remedial or corrective action, pursuant to Environmental Law; and (iv) Hazardous Materials have not been released, discharged or disposed of on any property currently or, to the knowledge of the Borrower, formerly owned or operated by any Loan Party or any of its Restricted Subsidiaries except for such releases, discharges or disposal that were in compliance with Environmental Laws.
	(c) The Properties do not contain any Hazardous Materials in amounts or concentrations which (i) constitute a violation of, (ii) require remedial action under, or (iii) could be reasonably expected to give rise to liability under, Environmental Laws, which violations, remedial actions and liabilities, in the aggregate, could reasonably be expected to result in a Material Adverse Effect.
	(d) Neither Holdings, the Borrower nor any of its Restricted Subsidiaries is undertaking, and has not completed, either individually or together with other potentially responsible parties, any investigation, remediation, mitigation, removal, assessment or remedial, response or corrective action relating to any actual or threatened release, discharge or disposal of Hazardous Materials at any site, location or operation, either voluntarily or pursuant to the order of any Governmental Authority or the requirements of any Environmental Law except for such investigation or assessment or remedial or response action that, in the aggregate, could not reasonably be expected to result in a Material Adverse Effect. 
	(e) All Hazardous Materials generated, used, treated, handled or stored at, or transported to or from, any property currently or, to the knowledge of the Borrower, formerly owned or operated by any Loan Party or any of its Restricted Subsidiaries have been disposed of in a manner not reasonably expected to result in liability to any Loan Party or any of its Restricted Subsidiaries that could reasonably be expected to result in a Material Adverse Effect.

	5.10 Taxes.
	5.11 ERISA Compliance.
	(a) Except as would not reasonably be expected, individually or in the aggregate, to result in a Material Adverse Effect, (i) each Plan is in compliance with the applicable provisions of ERISA, the Code and other Federal or state laws, and (ii) each Plan that is intended to be a qualified plan under Section 401(a) of the Code may rely upon an opinion letter for a prototype plan or has received a favorable determination letter from the Internal Revenue Service to the effect that the form of such Plan is qualified under Section 401(a) of the Code and the trust related thereto has been determined by the Internal Revenue Service to be exempt from federal income tax under Section 501(a) of the Code, or an application for such a letter is currently being processed by the Internal Revenue Service, and to the knowledge of any Loan Party or ERISA Affiliate, nothing has occurred that would prevent, or cause the loss of, such tax-qualified status.
	(b) There are no pending or, to the knowledge of any Loan Party or ERISA Affiliate, threatened claims, actions or lawsuits, or action by any Governmental Authority, with respect to any Plan that could be reasonably be expected to have a Material Adverse Effect.  There has been no “prohibited transaction” within the meaning of Section 4975 of the Code or Section 406 or 407 of ERISA and not otherwise exempt under Section 408 of ERISA) with respect to any Plan that has resulted or could reasonably be expected to result in a Material Adverse Effect.
	(c) (i) No ERISA Event has occurred and neither any Loan Party nor any ERISA Affiliate is aware of any fact, event or circumstance that could reasonably be expected to constitute or result in an ERISA Event with respect to any Pension Plan; (ii) each Loan Party and each ERISA Affiliate has met all applicable requirements under the Pension Funding Rules in respect of each Pension Plan, and no waiver of the minimum funding standards under the Pension Funding Rules has been applied for or obtained; (iii) as of the most recent valuation date for any Pension Plan (other than a Multiemployer Plan), the present value of all accrued benefits under such Pension Plan (based on the actuarial assumptions used to fund such Pension Plan) did not exceed the value of the assets of such Pension Plan allocable to such accrued benefits; (iv) neither any Loan Party nor any ERISA Affiliate knows of any facts or circumstances that could reasonably be expected to cause the funding target attainment percentage (as defined in Section 430(d)(2) of the Code) for any Pension Plan to drop below 80% as of the most recent valuation date; (iv) neither any Loan Party nor any ERISA Affiliate has incurred any liability to the PBGC other than for the payment of premiums, and there are no premium payments which have become due that are unpaid; (v) neither any Loan Party nor any ERISA Affiliate has engaged in a transaction that could be subject to Sections 4069 or 4212(c) of ERISA and (vi) no Pension Plan has been terminated by the plan administrator thereof nor by the PBGC and no event or circumstance has occurred or exists that could reasonably be expected to cause the PBGC to institute proceedings under Title IV of ERISA to terminate any Pension Plan, except with respect to each of the foregoing clauses of this Section 5.11(c), as could not reasonably be expected, individually or in the aggregate, to result in a Material Adverse Effect.

	5.12 Subsidiaries; Equity Interests.
	5.13 Margin Regulations; Investment Company Act.
	(a) The Borrower is not engaged and will not engage, principally or as one of its important activities, in the business of purchasing or carrying margin stock (within the meaning of Regulation U issued by the FRB), or extending credit for the purpose of purchasing or carrying margin stock and no proceeds of any Borrowings or drawings under any Letter of Credit will be used to purchase or carry any margin stock or to extend credit to others for the purpose of purchasing or carrying any margin stock.
	(b) None of the Borrower, any Person Controlling the Borrower, or any Restricted Subsidiary is or is required to be registered as an “investment company” under the Investment Company Act of 1940.

	5.14 Disclosure.
	5.15 Compliance with Laws.
	5.16 Intellectual Property; Licenses, Etc. 
	5.17 Solvency.
	5.18 Status of the Facilities as Senior Indebtedness. 
	5.19 Labor Matters.
	5.20 Perfection, Etc. 
	5.21 PATRIOT Act.
	5.22 OFAC.
	6.01 Financial Statements.
	(a) as soon as available, but in any event within ninety (90) days (or one hundred and five (105) days with respect to the fiscal year ending September 30, 2010) after the end of each fiscal year of the Borrower, a consolidated balance sheet of the Borrower and its Subsidiaries as at the end of such fiscal year, and the related consolidated statements of income or operations, shareholders’ equity and cash flows for such fiscal year, in each case with all consolidating information regarding (i) Borrower and Subsidiary Guarantors and (ii) Borrower and its Restricted Subsidiaries (other than the Subsidiary Guarantors) required of a registrant under Regulation S-X, setting forth in each case in comparative form the figures for the previous fiscal year, all in reasonable detail and prepared in accordance with GAAP, audited and accompanied by a report and opinion of PricewaterhouseCoopers or any other independent certified public accountant of nationally recognized standing, which report and opinion shall be prepared in accordance with generally accepted auditing standards and shall not be subject to any “going concern” or like qualification, exception or explanatory paragraph or any qualification, exception or explanatory paragraph as to the scope of such audit, together with (1) a customary management discussion and analysis and (2) with respect to any Permitted Acquisition or other Investment consummated during such period, such pro forma information as would be required of a registrant under Regulation S-X and all other accounting rules and regulations of the SEC promulgated thereunder; 
	(b) as soon as available, but in any event within forty-five (45) days after the end of each of the first three (3) fiscal quarters of each fiscal year of the Borrower, a consolidated balance sheet of the Borrower and its Subsidiaries as at the end of such fiscal quarter, and the related consolidated statements of income or operations, shareholders’ equity and cash flows for such fiscal quarter and for the portion of the fiscal year then ended, in each case with all consolidating information regarding (i) Borrower and Subsidiary Guarantors and (ii) Borrower and its Restricted Subsidiaries (other than the Subsidiary Guarantors) required of a registrant under Regulation S-X, setting forth in each case in comparative form the figures for the corresponding fiscal quarter of the previous fiscal year and the corresponding portion of the previous fiscal year, all in reasonable detail and certified by a Responsible Officer of the Borrower as fairly presenting in all material respects the financial condition, results of operations, shareholders’ equity and cash flows of the Borrower and its Subsidiaries in accordance with GAAP, subject only to normal year-end audit adjustments and the absence of footnotes, together with (1) a customary management discussion and analysis and (2) with respect to any Permitted Acquisition or other Investment consummated during such period, such pro forma information as would be required of a registrant under Regulation S-X and all other accounting rules and regulations of the SEC promulgated thereunder; and
	(c) as soon as available, but in any event no later than sixty (60) days after the end of each fiscal year, reasonably detailed forecasts prepared by management of the Borrower (including projected consolidated balance sheets, income statements, and Consolidated EBITDA, cash flow statements of the Borrower and its Subsidiaries) on a quarterly basis for the fiscal year following such fiscal year then ended (it being understood that the form of forecasts delivered by the Borrower to the Arrangers on September 11, 2010, plus the quarterly financial information described above and a reasonably detailed narrative describing the underlying assumptions applicable thereto, would be satisfactory).

	6.02 Certificates; Other Information.
	(a) no later than five (5) days after the delivery of the financial statements referred to in Section 6.01(a), but only to the extent permitted by accounting industry policies generally followed by independent certified public accountants, a certificate of its independent certified public accountants certifying such financial statements and stating that in making the examination necessary therefor no knowledge was obtained of any Event of Default arising from a breach of Section 7.11 or, if any such Event of Default shall exist, stating the nature and status of such event;
	(b) no later than five (5) days after the delivery of the financial statements referred to in Sections 6.01(a) and (b), a duly completed Compliance Certificate signed by a Responsible Officer of the Borrower (which delivery may, unless the Administrative Agent or a Lender requests executed originals, be by electronic communication including fax or email and shall be deemed to be an original authentic counterpart thereof for all purposes;
	(c) promptly after the same are available, copies of each annual report, proxy or financial statement or other report or communication sent to the stockholders of Holdings or the Borrower, and copies of all annual, regular, periodic and special reports and registration statements which Holdings or the Borrower may file or be required to file, copies of any report, filing or communication with the SEC under Section 13 or 15(d) of the Securities Exchange Act of 1934, or with any Governmental Authority that may be substituted therefor, or with any national securities exchange, and in any case not otherwise required to be delivered to the Administrative Agent pursuant hereto; 
	(d) promptly after the furnishing thereof, copies of any requests or notices received by any Loan Party (other than in the ordinary course of business), statement or report furnished to any holder of debt securities of any Loan Party or of any of its Subsidiaries pursuant to the terms of any Junior Financing Documentation in a principal amount greater than the Threshold Amount and not otherwise required to be furnished to the Lenders pursuant to any other clause of this Section 6.02;
	(e) promptly after the receipt thereof by any Loan Party or any of its Subsidiaries, copies of each notice or other correspondence received from the SEC (or comparable agency in any applicable nonU.S. jurisdiction) concerning any material investigation or other material inquiry by such agency regarding financial or other operational results of any Loan Party or any of its Subsidiaries;
	(f) promptly after the assertion or occurrence thereof, notice of any action arising under any Environmental Law against or of any noncompliance by any Loan Party or any of its Subsidiaries with any Environmental Law or Environmental Permit that could reasonably be expected to have a Material Adverse Effect;
	(g) together with the delivery of each Compliance Certificate pursuant to Section 6.02(b), a report supplementing Schedule 5.12, 5.16 and 5.08(b) hereto;
	(h) promptly after the Borrower has notified the Administrative Agent of any intention by the Borrower to treat the Loans and/or Letters of Credit and related transactions as being a “reportable transaction” (within the meaning of Treasury Regulation Section 1.6011-4), a duly completed copy of IRS Form 8886 or any successor form; and
	(i) promptly, such additional information regarding the business, legal, financial or corporate affairs of any Loan Party or any Subsidiary, or compliance with the terms of the Loan Documents, as the Administrative Agent or any Lender may from time to time reasonably request.

	6.03 Notices.
	(a) of the occurrence of any Default; 
	(b) of any matter that has resulted or could reasonably be expected to result in a Material Adverse Effect;
	(c) of any material change in accounting policies or financial reporting practices by any Loan Party or any Subsidiary thereof; and
	(d) of the incurrence or issuance of any Indebtedness for which the Borrower is required to make a mandatory prepayment pursuant to Section 2.05(b)(iii).

	6.04 Payment of Obligations.
	6.05 Preservation of Existence, Etc. 
	6.06 Maintenance of Properties.
	6.07 Maintenance of Insurance.
	6.08 Compliance with Laws.
	6.09 Books and Records.
	6.10 Inspection Rights.
	6.11 Use of Proceeds.
	6.12 Covenant to Guarantee Obligations and Give Security.
	(a) Upon the formation or acquisition of any new Subsidiaries by any Loan Party (provided that each of (i) any Subsidiary Redesignation resulting in an Unrestricted Subsidiary becoming a Restricted Subsidiary and (ii) any Excluded Subsidiary ceasing to be an Excluded Subsidiary but remaining a Restricted Subsidiary shall be deemed to constitute the acquisition of a Restricted Subsidiary for all purposes of this Section 6.12), or upon the acquisition of any personal property (other than “Excluded Property” as defined in the Security Agreement) or any Material Real Property by any Loan Party, which real or personal property, in the reasonable judgment of the Administrative Agent, is not already subject to a perfected Lien in favor of the Administrative Agent for the benefit of the Secured Parties, and then the Borrower shall, in each case at the Borrower’s expense:
	(i) in connection with the formation or acquisition of a Subsidiary, within thirty (30) days after such formation or acquisition or such longer period as the Administrative Agent may agree, (A) cause each such Subsidiary that is not an Excluded Subsidiary to duly execute and deliver to the Administrative Agent a guaranty or guaranty supplement, in form and substance reasonably satisfactory to the Administrative Agent, guaranteeing the other Loan Parties’ obligations under the Loan Documents, and (B) (if not already so delivered) deliver certificates representing the Pledged Interests of each such Subsidiary (other than any Unrestricted Subsidiary) accompanied by undated stock powers or other appropriate instruments of transfer executed in blank and instruments evidencing the Pledged Debt of such Subsidiary indorsed in blank to the Administrative Agent, together with, if requested by the Administrative Agent, supplements to the Security Agreement or other pledge or security agreements with respect to the pledge of any Equity Interests or Indebtedness; provided, that only 65% of voting Equity Interests of any Foreign Subsidiary (or any Domestic Subsidiary if substantially all of its assets consist of Equity Interests of one or more Foreign Subsidiaries) held by a Loan Party shall be required to be pledged as Collateral and no such restriction shall apply to non-voting Equity Interests of such Subsidiaries; provided, further, that (1) notwithstanding anything to the contrary in this Agreement, no assets owned by any Foreign Subsidiary (including stock owned by such Foreign Subsidiary in a Domestic Subsidiary) shall be required to be pledged as Collateral and (2) pledge and security agreements governed by any non-U.S. jurisdiction shall only be required in respect of the pledge of Equity Interests in Material Foreign Subsidiaries.
	(ii) within fifteen (15) days after such request, formation or acquisition (or such longer period, as the Administrative Agent may agree), furnish to the Administrative Agent a description of the real and personal properties of the Loan Parties and their respective Subsidiaries (other than Excluded Subsidiaries) in detail reasonably satisfactory to the Administrative Agent; provided that any such information provided pursuant to this clause (ii) shall consist solely of information of the type that would be set forth on Schedules I-IV of the Security Agreement,
	(iii) within thirty (30) days after such request, formation or acquisition, or such longer period, as the Administrative Agent may agree in its sole discretion, duly execute and deliver, and cause each such Subsidiary that is not an Excluded Subsidiary to duly execute and deliver, to the Administrative Agent Mortgages (and other documentation and instruments referred to in Section 6.14) (with respect to Material Real Properties only), Security Agreement Supplements, IP Security Agreement Supplements and other security agreements, as specified by and in form and substance reasonably satisfactory to the Administrative Agent (consistent with the Security Agreement, IP Security Agreement and Mortgages (and Section 6.14)), securing payment of all the Obligations (but not securing the Letter of Credit or Revolving Credit Facility Obligations in those states that impose a mortgage tax on paydowns or readvances or such facilities) of the applicable Loan Party or such Subsidiary, as the case may be, under the Loan Documents and constituting Liens on all such properties,
	(iv) within thirty (30) days after such request, formation or acquisition, or such longer period, as the Administrative Agent may agree in its sole discretion, take, and cause such Subsidiary that is not an Excluded Subsidiary to take, whatever action (including, without limitation, the recording of Mortgages (with respect to Material Real Properties only), the filing of Uniform Commercial Code financing statements, the giving of notices and delivery of stock and membership interest certificates) may be necessary or advisable in the reasonable opinion of the Administrative Agent to vest in the Administrative Agent (or in any representative of the Administrative Agent designated by it) valid and subsisting Liens on the properties purported to be subject to the Mortgages, Security Agreement Supplements, IP Security Agreement Supplements and security agreements delivered pursuant to this Section 6.12, in each case, to the extent required under the Loan Documents and subject to the Perfection Exceptions (as defined in the Security Agreement), enforceable against all third parties in accordance with their terms,
	(v) within thirty (30) days after the request of the Administrative Agent, or such longer period as the Administrative Agent may agree, deliver to the Administrative Agent, a signed copy of one or more opinions, addressed to the Administrative Agent and the other Secured Parties, of counsel for the Loan Parties reasonably acceptable to the Administrative Agent as to such matters as the Administrative Agent may reasonably request (limited, in the case of any opinions of local counsel to the Loan Parties in states in which any Mortgaged Property is located, to opinions relating to Material Real Property with a fair market value of $10,000,000 or greater (and any other Mortgaged Properties located in the same state as any such Material Real Property)),
	(vi) as promptly as practicable after the request of the Administrative Agent, deliver to the Administrative Agent with respect to each Material Real Property owned in fee by a Subsidiary that is the subject of such request, title reports in scope, form and substance reasonably satisfactory to the Administrative Agent, fully paid American Land Title Association Lender’s Extended Coverage title insurance policies or the equivalent or other form available in the applicable jurisdiction in form and substance, with endorsements and in amount, reasonably acceptable to the Administrative Agent (not to exceed the value of the Material Real Properties covered thereby) and American Land Title Association/American Congress on Surveying and Mapping form surveys and environmental assessment reports, and
	(vii) at any time and from time to time, promptly execute and deliver any and all further instruments and documents and take all such other action as the Administrative Agent in its reasonable judgment may deem necessary or desirable in obtaining the full benefits of, or in perfecting and preserving the Liens of, such guaranties, Mortgages, Security Agreement Supplements, IP Security Agreement Supplements and security agreements; and 

	(b) Notwithstanding the foregoing, the Administrative Agent shall not take a security interest in those assets as to which the Administrative Agent shall determine, in its reasonable discretion, that the cost of obtaining such Lien (including any mortgage, stamp, intangibles or other tax) are excessive in relation to the benefit to the Lenders of the security afforded thereby.

	6.13 Compliance with Environmental Laws.
	6.14 Further Assurances.
	(a) Promptly upon request by the Administrative Agent, or any Lender through the Administrative Agent, and subject to the limitations described in Section 6.12, (i) correct any material defect or error that may be discovered in the execution, acknowledgment, filing or recordation of any Loan Document or other document or instrument relating to any Collateral, and (ii) do, execute, acknowledge, deliver, record, re-record, file, re-file, register and re-register any and all such further acts, deeds, certificates, assurances and other instruments as the Administrative Agent, or any Lender through the Administrative Agent, may reasonably require from time to time in order to carry out more effectively the purposes of the Loan Documents.
	(b) By the date that is ninety (90) days after the Closing Date, as such time period may be extended in the Administrative Agent’s reasonable discretion, the Borrower shall, and shall cause each Restricted Subsidiary to, deliver to the Administrative Agent:
	(i) a Mortgage with respect to each Mortgaged Property, together with evidence each such Mortgage has been duly executed, acknowledged and delivered by a duly authorized officer of each party thereto on or before such date is are in form suitable for filing and recording in all appropriate local filing or recording offices that the Administrative Agent may deem necessary or desirable in order to create a valid and subsisting perfected Lien on the property described therein in favor of the Administrative Agent for the benefit of the Secured Parties and that all filing and recording taxes and fees have been paid or otherwise provided for in a manner reasonably satisfactory to the Administrative Agent;
	(ii) fully paid American Land Title Association Lender’s Extended Coverage title insurance policies (the “Mortgage Policies”) in form and substance, with endorsements (including zoning endorsements) that is not exclusive and in amounts acceptable to the Administrative Agent, issued, coinsured and reinsured by title insurers acceptable to the Administrative Agent, insuring the Mortgages to be valid first and subsisting Liens on the property described therein, free and clear of all defects (including, but not limited to, mechanics’ and materialmen’s Liens) and encumbrances, excepting only Permitted Encumbrances and providing for such other affirmative insurance (including endorsements for future advances under the Loan Documents, for mechanics’ and materialmen’s Liens) and such coinsurance and direct access reinsurance as the Administrative Agent may deem necessary or desirable and with respect to any property located in a state in which a zoning endorsement is not available or for which a zoning endorsement is not available (or for which a zoning endorsement is not available at a premium that is not excessive), a zoning compliance letter from the applicable municipality or a zoning report from Planning and Zoning Resources Corporation, in each case satisfactory to the Administrative Agent;
	(iii) American Land Title Association/American Congress on Surveying and Mapping form surveys, for which all necessary fees (where applicable) have been paid, and dated no more than 30 days before the day of the initial Credit Extension, certified to the Administrative Agent and the issuer of the Mortgage Policies in a manner satisfactory to the Administrative Agent by a land surveyor duly registered and licensed in the States in which the property described in such surveys is located and acceptable to the Administrative Agent, showing all buildings and other improvements, any off-site improvements, the location of any easements, parking spaces, rights of way, building set-back lines and other dimensional regulations and the absence of encroachments, either by such improvements or on to such property, and other defects, other than encroachments and other defects acceptable to the Administrative Agent; new or updated surveys will not be required if an existing survey is available and survey coverage is available for Agent’s title insurance policies without the need for such new or updated surveys;
	(iv) in each case with respect to any Material Real Property with a fair market value of $10,000,000 or greater (and any other Mortgaged Properties located in the same state as any such Material Real Property), favorable opinions of local counsel to the Loan Parties in states in which the Mortgaged Property is located, with respect to the enforceability and perfection of the Mortgages and any related fixture filings, in form and substance reasonably satisfactory to the Administrative Agent;
	(v) favorable opinions of counsel to the Loan Parties in the states in which the Loan Parties party to the Mortgages are organized or formed, with respect to the validly existence, corporate power and authority of such Loan Parties in the granting of the Mortgages, in form and substance reasonably satisfactory to the Administrative Agent;
	(vi) evidence that all other actions reasonably requested by the Administrative Agent, that are necessary in order to create valid and subsisting Liens on the property described in the Mortgage, have been taken; and
	(vii) evidence that all fees, costs and expenses have been paid in connection with the preparation, execution, filing and recordation of the Mortgages, including, without limitation, reasonable attorneys’ fees, filing and recording fees, title insurance company coordination fees, documentary stamp, mortgage and intangible taxes and title search charges and other charges incurred in connection with the recordation of the Mortgages and the other matters described in this Section 6.14 and as otherwise required to be paid in connection therewith under Section 10.04.


	6.15 Maintenance of Ratings.
	6.16 Currency and Interest Rate Protection.
	6.17 Post-Closing Undertakings.
	7.01 Liens.
	(a) Liens pursuant to any Loan Document;
	(b) Liens existing on the date hereof and listed on Schedule 7.01 (or to the extent not listed on such Schedule 7.01, where the fair market value of all property to which such Liens attach is less than $20,000,000 in the aggregate) and any modifications, replacements, renewals, refinancings or extensions thereof; provided, that (i) the Lien does not extend to any additional property other than (A) after-acquired property that is affixed or incorporated into the property covered by such Lien or financed by Indebtedness permitted under Section 7.03, and (B) and proceeds and products thereof and (ii) the replacement, renewal, extension or refinancing of the obligations secured or benefited by such Liens, to the extent constituting Indebtedness, is permitted by Section 7.03;
	(c) Liens for taxes, assessments or governmental charges which are not yet due or which are being contested in good faith and by appropriate proceedings diligently conducted, if adequate reserves with respect thereto are maintained on the books of the applicable Person in accordance with GAAP;
	(d) statutory or common law Liens of landlords, carriers, warehousemen, mechanics, materialmen, repairmen, construction contractors or other like Liens arising in the ordinary course of business which secure amounts not overdue for a period of more than sixty (60) days or if more than sixty (60) days overdue, are unfiled and no other action has been taken to enforce such Lien or which are being contested in good faith and by appropriate proceedings diligently conducted, if adequate reserves with respect thereto are maintained on the books of the applicable Person;
	(e) pledges or deposits in the ordinary course of business (i) in connection with workers’ compensation, unemployment insurance and other social security legislation and (ii) securing liability for reimbursement or indemnification obligations (including obligations in respect of bank guarantees issued for the account of Foreign Subsidiaries) of insurance carriers providing property, casualty or liability insurance to the Borrower or any of its Restricted Subsidiaries;
	(f) deposits to secure the performance of bids, trade contracts, governmental contracts, leases (other than Indebtedness for borrowed money), statutory obligations, surety, stay, customs and appeal bonds, performance bonds and other obligations of a like nature (including (i) those to secure health, safety and environmental obligations and (ii) those required or requested by any Governmental Authority other than letters of credit) incurred in the ordinary course of business;
	(g) easements, rights-of-way, restrictions (including zoning restrictions), encroachments, protrusions and other similar encumbrances and minor title defects affecting real property which, in the aggregate, do not in any case materially interfere with the ordinary conduct of the business of the applicable Person and any exceptions on the Mortgage Policies issued in connection with the Mortgaged Properties;
	(h) Liens securing judgments for the payment of money not constituting an Event of Default under Section 8.01(h);
	(i) Liens securing Indebtedness permitted under Section 7.03(b)(v); provided, that (i) such Liens attach concurrently with or within two hundred and seventy (270) days after the acquisition, repair, replacement or improvement (as applicable) of the property subject to such Liens, (ii) such Liens do not at any time encumber any property (except for replacements, additions and accessions to such property) other than the property financed by such Indebtedness and the proceeds and the products thereof and (iii) with respect to Capitalized Leases, such Liens do not at any time extend to or cover any assets other than the assets subject to such Capitalized Leases and the proceeds and products thereof and customary security deposits; provided that individual financings of equipment provided by one lender may be cross collateralized to other financings of equipment provided by such lender on customary terms;
	(j) leases, licenses, subleases or sublicenses granted to others in the ordinary course of business and not interfering in any material respect with the business of the Borrower or any of its Restricted Subsidiaries;
	(k) Liens (i) in favor of customs and revenue authorities arising as a matter of law to secure payment of customs duties in connection with the importation of goods in the ordinary course of business or (ii) on specific items of inventory or other goods and proceeds of any Person securing such Person’s obligations in respect of bankers’ acceptances or letters of credit issued or created for the account of such Person to facilitate the purchase, shipment or storage of such inventory or other goods in the ordinary course of business;
	(l) Liens (i) of a collection bank arising under Section 4210 of the Uniform Commercial Code on items in the course of collection, (ii) attaching to commodity trading accounts or other commodities brokerage accounts incurred in the ordinary course of business; and (iii) in favor of a banking or other financial institution arising as a matter of law or under customary general terms and conditions encumbering deposits (including the right of set-off) and which are within the general parameters customary in the banking industry;
	(m) Liens (i) on cash advances in favor of the seller of any property to be acquired in an Investment permitted pursuant to Sections 7.02(i), (o) or (s) to be applied against the purchase price for such Investment, or (ii) consisting of an agreement to Dispose of any property in a Disposition permitted under Section 7.05, in each case, solely to the extent such Investment or Disposition, as the case may be, would have been permitted on the date of the creation of such Lien;
	(n) Liens on property of any Restricted Subsidiary that is a Foreign Subsidiary securing Indebtedness and other obligations in respect of such Indebtedness of such Foreign Subsidiary to the extent permitted under Section 7.03(b)(vi);
	(o) Liens in favor of the Borrower or a Restricted Subsidiary of the Borrower securing Indebtedness permitted under Section 7.03(b)(iv); 
	(p) Liens existing on property at the time of its acquisition or existing on the property of any Person that becomes a Subsidiary after the date hereof (other than Liens on the Equity Interests of any Person that becomes a Subsidiary); provided, that (i) such Lien was not created in contemplation of such acquisition or such Person becoming a Subsidiary, (ii) such Lien does not extend to or cover any other assets or property (other than the proceeds or products thereof), and (iii) the Indebtedness secured thereby is permitted under Section 7.03(b)(v), Section 7.03(b)(vi) or (to the extent that it constitutes a type of Indebtedness otherwise permitted under Section 7.03(b)(v)) Section 7.03(b)(xiii);
	(q) Liens arising from precautionary UCC financing statement filings regarding leases entered into by the Borrower or any of its Restricted Subsidiaries in the ordinary course of business;
	(r) any interest or title of a lessor, sublessor, licensee, sublicensee, licensor or sublicensor under any lease, sublease, license or sublicense agreement (including software and other technology licenses) in the ordinary course of business;
	(s) Liens arising out of conditional sale, title retention, consignment or similar arrangements for sale of goods entered into by the Borrower or any of its Restricted Subsidiaries in the ordinary course of business;
	(t) Liens deemed to exist in connection with Investments in repurchase agreements permitted under Section 7.02;
	(u) Liens encumbering reasonable customary initial deposits and margin deposits and similar Liens attaching to commodity trading accounts or other brokerage accounts incurred in the ordinary course of business and not for speculative purposes;
	(v) Permitted Encumbrances; 
	(w) Liens on Cash Collateral granted in favor of any Lenders and/or L/C Issuers created as a result of any requirement or option to Cash Collateralize pursuant to this Agreement;
	(x) Liens that are customary contractual rights of setoff (i) relating to the establishment of depository relations with banks or other financial institutions not given in connection with the incurrence of Indebtedness, (ii) relating to pooled deposit or sweep accounts of the Borrower or any of its Restricted Subsidiaries to permit satisfaction of overdraft or similar obligations incurred in the ordinary course of business of the Borrower or any of its Restricted Subsidiaries or (iii) relating to purchase orders and other agreements entered into with customers of the Borrower or any of its Restricted Subsidiaries in the ordinary course of business;
	(y) (i) zoning, building, entitlement and other land use regulations by Governmental Authorities with which the normal operation of the business complies, and (ii) any zoning or similar law or right reserved to or vested in any Governmental Authority to control or regulate the use of any real property that does not materially interfere with the ordinary conduct of the business of the Borrower or any of its Restricted Subsidiaries; 
	(z) Liens solely on any cash earnest money deposits made by the Borrower or any of its Restricted Subsidiaries in connection with any letter of intent or purchase agreement permitted hereunder; 
	(aa) Liens on Equity Interests of Joint Ventures securing obligations of such Joint Venture;
	(bb) deposits made in the ordinary course of business to secure liability to insurance carriers;
	(cc) receipt of progress payments and advances from customers in the ordinary course of business to the extent same creates a Lien on the related inventory and proceeds thereof;
	(dd) so long as no Event of Default has occurred and is continuing at the time of granting such Liens, Liens on cash deposits securing any Swap Agreement permitted hereunder;
	(ee) Liens on cash or Cash Equivalents used to defease or to satisfy and discharge Indebtedness, provided that such defeasance or satisfaction and discharge is permitted hereunder; 
	(ff) Liens on Permitted Receivables Financing Assets securing any Permitted Receivables Financing ; and
	(gg) other Liens securing Indebtedness outstanding in an aggregate principal amount not to exceed the greater of $87,500,000 and 2.0% of Consolidated Total Assets.

	7.02 Investments.
	(a) Investments held by the Borrower or such Restricted Subsidiary in the form of Cash Equivalents or that were Cash Equivalents when made;
	(b) loans or advances to officers, directors and employees of the Borrower (or any Parent Holding Company) and Restricted Subsidiaries (i) for travel, entertainment, relocation and analogous ordinary business purposes, in an aggregate amount not to exceed, other than for travel and entertainment in the ordinary course of business, $5,000,000 at any time outstanding and (ii) in connection with such Person’s purchase of Equity Interests of Holdings or any Parent Holding Company, provided that no cash is actually advanced pursuant to this clause (ii) unless immediately repaid;
	(c) Investments (i) by the Borrower or any of its Restricted Subsidiaries in any Loan Party (excluding Holdings but including any new Restricted Subsidiary which becomes a Loan Party) and (ii) by any Restricted Subsidiary of the Borrower that is not a Loan Party in any other such Restricted Subsidiary that is also not a Loan Party, and (iii) by Loan Parties in any Restricted Subsidiary that is not a Loan Party so long as such Investment is part of a series of simultaneous Investments by Restricted Subsidiaries in other Restricted Subsidiaries that result in the proceeds of the initial Investment being invested in one or more Loan Parties; 
	(d) Investments consisting of extensions of credit in the nature of accounts receivable or notes receivable arising from the grant of trade credit in the ordinary course of business (including advances made to distributors consistent with past practice), Investments received in satisfaction or partial satisfaction thereof from financially troubled account debtors, and Investments consisting of prepayments to suppliers in the ordinary course of business and consistent with past practice;
	(e) to the extent constituting Investments, transactions expressly permitted under Sections 7.01, 7.03, 7.04, 7.05 (including the receipt of non-cash consideration for the Dispositions of assets permitted thereunder), 7.06; and 7.14.
	(f) Investments existing on, or made pursuant to legally binding written commitments in existence on, the date hereof and set forth on Schedule 7.02 and any modification, replacement, renewal or extension thereof; provided, that the amount of the original Investment is not increased except by the terms of such Investment or as otherwise permitted by this Section 7.02;
	(g) Investments in Swap Contracts permitted under Section 7.03;
	(h) promissory notes and other non-cash consideration received in connection with Dispositions permitted by Section 7.05;
	(i) (i) any acquisition made solely with the Net Cash Proceeds of any substantially concurrent Permitted Equity Issuance (other than Cure Amounts) Not Otherwise Applied or (ii) the purchase or other acquisition of all or substantially all of the property and assets or business of, any Person or of assets constituting a business unit, a line of business or division of such Person, or of all of the Equity Interests in a Person that, upon the consummation thereof, will be a Restricted Subsidiary that is wholly owned directly by the Borrower or one or more of its wholly owned Restricted Subsidiaries (including, without limitation, as a result of a merger or consolidation) (each, a “Permitted Acquisition”); provided, that, with respect to each purchase or other acquisition made pursuant to this Section 7.02(i):
	(A) each applicable Loan Party and any such newly created or acquired Restricted Subsidiary shall have complied with the requirements of Section 6.12 or made arrangements satisfactory to the Administrative Agent for compliance after the effectiveness of such Permitted Acquisition;
	(B) solely in the case of purchases and acquisitions made pursuant to Section 7.02(i)(ii), the total cash and noncash consideration (including, without limitation, the fair market value of all Equity Interests issued or transferred to the sellers thereof, earnouts and other contingent payment obligations to such sellers and all assumptions of Indebtedness in connection therewith) paid by or on behalf of the Borrower and its Restricted Subsidiaries for any such purchase or other acquisition of an entity that does not become a Guarantor (including by way of merger) or of assets that do not become Collateral, other than (1) Excluded Collateral pursuant to the Security Documents and (2) real property that is not Material Real Property ((1) and (2), collectively, the “Specified Acquired Collateral”) when aggregated with the total cash and noncash consideration paid by or on behalf of the Borrower and its Restricted Subsidiaries for all other purchases and other acquisitions made by the Borrower and its Restricted Subsidiaries of entities that do not become Guarantors (including by way of merger) or of assets that do not become Collateral other than Specified Acquired Collateral, shall not exceed the greater of $150,000,000 and 3.5% of Consolidated Total Assets plus any amounts allowed pursuant to Section 7.02(s) (in each case, exclusive of any Net Cash Proceeds of any substantially concurrent Permitted Equity Issuance (other than Cure Amounts) Not Otherwise Applied, made in connection with such acquisition); 
	(C) solely in the case of purchases and acquisitions made pursuant to Section 7.02(i)(ii), (1) immediately before and immediately after giving Pro Forma Effect to any such purchase or other acquisition, no Event of Default or Default under Sections 8.01(a), (f) and (g) shall have occurred and be continuing and (2) immediately after giving effect to such purchase or other acquisition, the Borrower and its Restricted Subsidiaries shall be in Pro Forma Compliance with all of the covenants set forth in Section 7.11 (provided that the Total Senior Secured Leverage Ratio shall not exceed a level that is 0.25:1.00 lower than the then-applicable level pursuant to Section 7.11), such compliance to be determined on the basis of the financial information most recently delivered to the Administrative Agent pursuant to Section 6.01(a) or (b) as though such purchase or other acquisition had been consummated as of the first day of the fiscal period covered thereby and evidenced by a certificate from a Responsible Officer of the Borrower demonstrating such compliance calculation in reasonable detail; and 
	(D) the Borrower shall have delivered to the Administrative Agent, on behalf of the Lenders, at least one (1) Business Day prior to the date on which any such purchase or other acquisition is to be consummated, a certificate of a Responsible Officer, in form and substance reasonably satisfactory to the Administrative Agent, certifying that all of the requirements set forth in this Section 7.02(i) have been satisfied or will be satisfied on or prior to the consummation of such purchase or other acquisition.
	(j) (i) Investments by any Restricted Subsidiary that is not a Loan Party in any Joint Venture or Unrestricted Subsidiary and (ii) Investments by Loan Parties in any Restricted Subsidiary that is not a Loan Party or in any Joint Venture or Unrestricted Subsidiary, to the extent that the aggregate amount of all Investments made pursuant to this clause Section 7.02(j) is not in excess of $50,000,000, plus any amounts allowed pursuant to Section 7.02(s), provided, that prior to making any Investments under this Section 7.02(j) in excess of $15,000,000 in the aggregate, the Borrower shall have delivered to the Administrative Agent a pro forma Compliance Certificate demonstrating that, after giving Pro Forma Effect to each such Investment, the Loan Parties would be in compliance with the financial covenants set forth in Section 7.11;
	(k) Investments in the ordinary course of business consisting of (i) endorsements for collection or deposit and (ii) customary trade arrangements with customers consistent with past practices;
	(l) Investments (including debt obligations and Equity Interests) received in connection with the bankruptcy or reorganization of suppliers and customers and in settlement of delinquent obligations of, and other disputes with, customers and suppliers arising in the ordinary course of business and upon the foreclosure with respect to any secured Investment or other transfer of title with respect to any secured Investment;
	(m)  the licensing, sublicensing or contribution of IP Rights pursuant to joint marketing arrangements with Persons other than Holdings and its Restricted Subsidiaries;
	(n) loans and advances to Holdings in lieu of, and not in excess of the amount of (after giving effect to any other loans, advances or Restricted Payments in respect thereof), Restricted Payments to the extent permitted to be made to Holdings in accordance with Section 7.06; 
	(o) so long as immediately after giving effect to any such Investment, no Event of Default has occurred and is continuing, other Investments not exceeding the greater of $150,000,000 and 3.5% of Consolidated Total Assets, in the aggregate (net of any return or distribution of capital or repayments of principal in respect thereof at any time outstanding) provided, that prior to making any Investments under this Section 7.02(o) in excess of $40,000,000 in the aggregate, the Borrower shall have delivered to the Administrative Agent a pro forma Compliance Certificate demonstrating that, after giving Pro Forma Effect to each such Investment, the Loan Parties would be in compliance with the financial covenants set forth in Section 7.11; 
	(p) loans or advances made to distributors in the ordinary course of business and consistent with past practice;
	(q) Investments to the extent that payment for such Investments is made solely by the issuance of Equity Interests (other than Disqualified Equity Interests) of Holdings (or any Parent Holding Company) to the seller of such Investments;
	(r) Investments of a Restricted Subsidiary that is acquired after the Closing Date or of a company merged or amalgamated or consolidated into the Borrower or merged, amalgamated or consolidated with a Restricted Subsidiary, in each case in accordance with Section 7.04 after the Closing Date to the extent that such Investments were not made in contemplation of or in connection with such acquisition, merger, amalgamation or consolidation, do not constitute a material portion of the aggregate assets acquired by the Borrower and its Restricted Subsidiaries in such transaction and were in existence on the date of such acquisition, merger or consolidation;
	(s) Investments made with the portion, if any, of the Cumulative Credit on the date of such election that the Borrower elects to apply to this Section 7.02(s), such election to be specified in a written notice of a Responsible Officer of the Borrower calculating in reasonable detail the amount of Cumulative Credit immediately prior to such election and the amount thereof elected to be so applied; provided that (A) immediately before and immediately after giving Pro Forma Effect to any such Investment, no Default under Section 8.01(a), (f) or (g) or Event of Default shall have occurred and be continuing; and (B) immediately after giving effect to any such Investment, the Borrower and its Restricted Subsidiaries shall be in Pro Forma Compliance with the financial covenants set forth in Section 7.11 and with a maximum Total Leverage Ratio of 5.0:1.0, such compliance to be determined on the basis of the financial information most recently delivered to the Administrative Agent and the Lenders pursuant to Section 6.01(a) or (b) as though such Investment had been consummated as of the first day of the fiscal period covered thereby and evidenced by a certificate from a Responsible Officer of the Borrower demonstrating such compliance calculation in reasonable detail;
	(t) any Investments in a Restricted Subsidiary that is not a Loan Party or in a Joint Venture, in each case, to the extent such Investment is substantially contemporaneously repaid in full with a dividend or other distribution from such Restricted Subsidiary or Joint Venture; 
	(u) the forgiveness or conversion to equity of any Indebtedness owed by a Loan Party and permitted by Section 7.03; 
	(v) Investments made to consummate the Transactions;
	(w) advances of payroll payments to employees in the ordinary course of business; 
	(x) Restricted Subsidiaries of Borrower may be established or created if Borrower and such Subsidiary comply with the requirements of Section 6.12, if applicable; provided that, in each case, to the extent such new Subsidiary is created solely for the purpose of consummating a transaction pursuant to an acquisition permitted by this Section 7.02, and such new Subsidiary at no time holds any assets or liabilities other than any merger consideration contributed to it contemporaneously with the closing of such transactions, such new Subsidiary shall not be required to take the actions set forth in Section 6.12, as applicable, until the respective acquisition is consummated (at which time the surviving entity of the respective transaction shall be required to so comply in accordance with the provisions thereof);   
	(y) (i) Investments in a Permitted Receivables Financing Subsidiary or any Investment by a Permitted Receivables Financing Subsidiary in any other Person in connection with a Permitted Receivables Financing; provided, however, that any such Investment in a Permitted Receivables Financing Subsidiary is in the form of a contribution of additional Permitted Receivables Financing Assets, and (ii) distributions or payments by such Permitted Receivables Financing Subsidiary of Permitted Receivables Financing Fees; 
	(z) to the extent that they constitute Investments, purchases and acquisitions of inventory, supplies, materials and equipment or purchases of contract rights or licenses or leases of intellectual property, in each case in the ordinary course of business.


	7.03 Indebtedness.
	(a) in the case of the Borrower:
	(i) Indebtedness in an aggregate principal amount not to exceed $650 million plus interest, premiums, expenses and other amounts owing thereunder at any one time outstanding evidenced by the Senior Notes and any Permitted Refinancing thereof; and
	(b) in the case of the Borrower and its Restricted Subsidiaries:
	(i) Indebtedness of the Loan Parties under the Loan Documents;
	(ii) Indebtedness outstanding or committed to be incurred on the date hereof and listed on Schedule 7.03 and any Permitted Refinancing thereof, and (only until the date that is 31 days after the Closing Date) the Discharged Existing Notes;
	(iii) Guarantees of any Loan Party in respect of Indebtedness of the Borrower (including, without limitation, the Senior Notes and any Permitted Refinancing thereof) or a Restricted Subsidiary otherwise permitted hereunder;
	(iv) Indebtedness of (A) any Loan Party owing to any other Loan Party (other than Holdings), (B) of any Restricted Subsidiary that is not a Loan Party owed to (1) any other Restricted Subsidiary that is not a Loan Party or (2) any Loan Party (other than Holdings) in respect of an Investment permitted under Section 7.02(c), (j), (o) or (s), and (C) of any Loan Party to any Restricted Subsidiary which is not a Loan Party; provided, that all such Indebtedness of any Loan Party in this clause (iv)(C) must be expressly subordinated to the Obligations on the terms of the Intercompany Subordination Agreement;
	(v) Attributable Indebtedness and purchase money obligations (including obligations in respect of mortgage, industrial revenue bond, industrial development bond and similar financings) to finance the purchase, repair or improvement of fixed or capital assets within the limitations set forth in Section 7.01(i); provided, however, that the aggregate amount of all such Indebtedness at any one time outstanding shall not exceed the greater of $50,000,000 and 1.25% of Consolidated Total Assets;  
	(vi) Indebtedness of Restricted Subsidiaries that are Foreign Subsidiaries not to exceed the greater of $75,000,000 and 1.75% of Consolidated Total Assets;  
	(vii) Indebtedness in respect of Swap Contracts designed to hedge against fluctuations in interest rates, foreign exchange rates or commodities pricing risks incurred in the ordinary course of business and consistent with prudent business practice and not for speculative purposes;
	(viii) Indebtedness (other than for borrowed money) secured by Liens permitted under Section 7.01 (other than Section 7.01(x));
	(ix) Indebtedness representing deferred compensation or stock-based compensation to employees of Holdings and its Restricted Subsidiaries;
	(x) Indebtedness consisting of promissory notes issued by any Loan Party to current or former officers, directors and employees, their respective estates, spouses or former spouses to finance the purchase or redemption of Equity Interests of Holdings or any Parent Holding Company permitted by Section 7.06;
	(xi) Indebtedness incurred by the Borrower or its Restricted Subsidiaries in a Permitted Acquisition or Disposition under agreements providing for the adjustment of the purchase price or similar adjustments;
	(xii) Indebtedness consisting of obligations of the Borrower or its Restricted Subsidiaries under deferred consideration (earn-outs, indemnifications, incentive non-competes and other contingent obligations) or other similar arrangements incurred by such Person in connection with the Transactions, and any Permitted Acquisitions and any other Investments permitted under Section 7.02; provided that the aggregate principal amount of all such Indebtedness of Restricted Subsidiaries that are not Loan Parties shall not exceed $50,000,000 in the aggregate at any time outstanding;
	(xiii) Indebtedness of any Restricted Subsidiary existing at the time such Person was acquired or contributed in a Permitted Acquisition or an Investment permitted under Section 7.02 and any Permitted Refinancing thereof; provided, that (i) such Indebtedness is not incurred in contemplation of such acquisition or contribution and (ii) such Indebtedness, together with any Indebtedness incurred under clause (xix) below, shall not exceed the greater of $75,000,000 and 1.75% of Consolidated Total Assets, at any time outstanding;
	(xiv) Indebtedness in respect of netting services, overdraft protections, employee credit card programs, automatic clearinghouse arrangements and similar arrangements in each case in connection with deposit accounts and Indebtedness arising from the honoring of a bank or other financial institution of a check, draft or similar instrument drawn against insufficient funds in the ordinary course of business, provided that any such Indebtedness  is extinguished within 30 days; 
	(xv) Indebtedness in an aggregate principal amount not to exceed the greater of $100,000,000 and 2.25% of Consolidated Total Assets, at any time outstanding;
	(xvi) Indebtedness incurred by the Borrower or any of its Restricted Subsidiaries in respect of bank guarantees, warehouse receipts or similar instruments (other than letters of credit) issued or created in the ordinary course of business consistent with past practice, including in respect of workers compensation claims, health, disability or other employee benefits or property, casualty or liability insurance or self insurance, or other Indebtedness with respect to reimbursement type obligations (other than obligations in respect of letters of credit) regarding workers compensation claims; provided that any reimbursement obligations in respect thereof are reimbursed within 30 days following the due date thereof;
	(xvii) obligations in respect of performance, bid, appeal and surety bonds and performance and completion guarantees and similar obligations provided by the Borrower or any of its Restricted Subsidiaries;
	(xviii) Indebtedness consisting of (a) the financing of insurance premiums or (b) take-or-pay obligations contained in supply arrangements, in each case, in the ordinary course of business; 
	(xix) Indebtedness incurred to finance Permitted Acquisitions or an Investment permitted under Section 7.02 in an aggregate amount for all such Indebtedness together with the aggregate principal amount of Indebtedness permitted by clause (xiii) above shall not exceed the greater of $75,000,000 and 1.75% of Consolidated Total Assets, at any time outstanding; 
	(xx) Indebtedness incurred by the Borrower and its Restricted Subsidiaries constituting Permitted Ratio Debt; provided that the amount of Permitted Ratio Debt incurred by Restricted Subsidiaries that are not Loan Parties shall not exceed an aggregate principal amount of $150,000,000 at any time outstanding;
	(xxi) Indebtedness incurred by a Permitted Receivables Financing Subsidiary in a Permitted Receivables Financing that is not recourse to the Borrower or any of its Restricted Subsidiaries, provided that the Borrower shall apply the Net Cash Proceeds of any such Permitted Receivables Financing which is at any time in excess of (when taken together with all Net Cash Proceeds of the type described in clause (d) of the definition thereof) $25,000,000 as a mandatory prepayment in accordance with Section 2.05(b); 
	(xxii) Indebtedness supported by a Letter of Credit, in a principal amount not in excess of the stated amount of such Letter of Credit;
	(xxiii) Indebtedness of the Borrower or any other Loan Party as an account party in respect of trade letters of credit issued in the ordinary course of business; and
	(xxiv) all premiums (if any), interest (including post-petition interest), fees, expenses, charges and additional or contingent interest on obligations described in clauses (i) through (xxiii) above.



	7.04 Fundamental Changes.
	(a) any Restricted Subsidiary may merge, amalgamate or consolidate with (i) the Borrower (including a merger, the purpose of which is to reorganize the Borrower into a new jurisdiction in the United States of America), provided, that the Borrower shall be the continuing or surviving Person or the surviving Person shall expressly assume the obligations of the Borrower pursuant to documents reasonably acceptable to the Administrative Agent, or (ii) any one or more other Restricted Subsidiaries, provided, that when any Guarantor is merging with another Restricted Subsidiary, (A) the Guarantor shall be the continuing or surviving Person, (B) to the extent constituting an Investment, such Investment must be a permitted Investment in or Indebtedness of a Restricted Subsidiary which is not a Loan Party in accordance with Sections 7.02 and 7.03 and (C) to the extent constituting a Disposition, such Disposition must be permitted hereunder;
	(b) (i) any Subsidiary that is not a Loan Party may merge, amalgamate or consolidate with or into any other Subsidiary that is not a Loan Party and (ii) any Subsidiary may liquidate or dissolve, or the Borrower or any Subsidiary may (if the perfection and priority of the Liens securing the Obligations is not adversely affected thereby) change its legal form if the Borrower determines in good faith that such action is in the best interest of the Borrower and its Subsidiaries and is not materially disadvantageous to the Lenders (it being understood that in the case of any dissolution of a Subsidiary that is a Guarantor, such Subsidiary shall at or before the time of such dissolution transfer its assets to another Subsidiary that is a Guarantor unless such Disposition of assets is permitted hereunder; and in the case of any change in legal form, a Subsidiary that is a Guarantor will remain a Guarantor unless such Guarantor is otherwise permitted to cease being a Guarantor hereunder);
	(c) any Restricted Subsidiary may Dispose of all or substantially all of its assets (upon voluntary liquidation or otherwise) to the Borrower or to another Restricted Subsidiary; provided, that if the transferor in such a transaction is a Guarantor, then (i) the transferee must either be the Borrower or a Guarantor or (ii) to the extent constituting an Investment, such Investment must be a permitted Investment in or Indebtedness of a Restricted Subsidiary which is not a Loan Party in accordance with Sections 7.02 and 7.03, respectively;
	(d) any Restricted Subsidiary may merge, amalgamate or consolidate with, or dissolve into, any other Person in order to effect an Investment permitted pursuant to Section 7.02; provided, that (i) the continuing or surviving Person shall, to the extent subject to the terms hereof, have complied with the requirements of Section 6.12 or (ii) to the extent constituting an Investment, such Investment must be a permitted Investment in accordance with Section 7.02;
	(e) the Borrower and its Restricted Subsidiaries may consummate the Transactions; 
	(f) a merger, dissolution, liquidation, consolidation or Disposition, the purpose of which is to effect a Disposition permitted pursuant to Section 7.05 (other than Section 7.05(d)(A)); and
	(g) any Investment permitted by Section 7.02 may be structured as a merger, consolidation or amalgamation.

	7.05 Dispositions.
	(a) Dispositions of obsolete, surplus or worn out property, whether now owned or hereafter acquired, in the ordinary course of business and Dispositions of property no longer used or useful in the conduct of the business of the Borrower and its Restricted Subsidiaries (including allowing any registrations or any applications for registration of any immaterial intellectual property to lapse or go abandoned);
	(b) Dispositions of inventory, goods held for sale and immaterial assets with a fair market value of less than $5,000,000 in the ordinary course of business; provided that the fair market value of immaterial assets disposed of pursuant to this Section 7.05(b) shall not exceed $20,000,000 in any fiscal year;
	(c) Dispositions of property to the extent that (i) such property is exchanged for credit against the purchase price of similar replacement property or (ii) the proceeds of such Disposition are promptly applied to the purchase price of such replacement property;
	(d) (A) Dispositions permitted by Section 7.04, (B) Investments permitted by Section 7.02, and (C) Restricted Payments permitted by Section 7.06;
	(e) Dispositions by the Borrower and its Restricted Subsidiaries of property pursuant to sale-leaseback transactions; provided, that (i) the fair market value of all property so Disposed of shall not exceed $75,000,000 from and after the Closing Date and (ii) the purchase price for such property shall be paid to the Borrower or such Restricted Subsidiary for not less than 75% cash consideration;
	(f) Dispositions of cash and Cash Equivalents;
	(g) Dispositions of accounts receivable in connection with the collection or compromise thereof;
	(h) licensing or sublicensing of IP Rights in the ordinary course of business on customary terms;
	(i) sales, Disposition or contributions of property (A) between Loan Parties (other than Holdings), (B) between Restricted Subsidiaries (other than Loan Parties), (C) by Restricted Subsidiaries that are not Loan Parties to the Loan Parties (other than Holdings) or (D) by Loan Parties to any Restricted Subsidiary that is not a Loan Party, provided that (1) the portion (if any) of any such Disposition made for less than fair market value and (2) any non-cash consideration received in exchange for any such Disposition, shall in each case constitute an Investment in such Restricted Subsidiary;
	(j) leases, subleases, licenses or sublicenses of property in the ordinary course of business and which do not materially interfere with the business of the Borrower and its Restricted Subsidiaries;
	(k) transfers of property subject to Casualty Events upon receipt of the Net Cash Proceeds of such Casualty Event; 
	(l) Dispositions made on the Closing Date to consummate the Transactions; 
	(m) Dispositions of Investments (including Equity Interests) in Joint Ventures to the extent required by, or made pursuant to customary buy/sell arrangements between, the joint venture parties set forth in joint venture arrangements and similar binding arrangements; 
	(n) the transfer for fair value of property (including Equity Interests of Subsidiaries) to another Person in connection with a joint venture arrangement with respect to the transferred Property, provided that such transfer is permitted under Section 7.02(j) or (o);
	(o) the unwinding of Swap Contracts permitted hereunder pursuant to their terms; 
	(p) transfers of condemned property as a result of the exercise of “eminent domain” or other similar policies to the respective Governmental Authority or agency that has condemned the same (whether by deed in lieu of condemnation or otherwise), and transfers of property that have been subject to a casualty to the respective insurer of such real property as part of an insurance settlement; 
	(q) any Disposition of any asset between or among the Borrower and its Restricted Subsidiaries as a substantially concurrent interim Disposition in connection with a Disposition otherwise permitted pursuant to this Section 7.05;
	(r) the purchase and sale or other transfer, in each case for cash, of Permitted Receivables Financing Assets (including by capital contribution) to a Permitted Receivables Financing Subsidiary;
	(s) Dispositions by the Borrower and its Restricted Subsidiaries not otherwise permitted under this Section 7.05; provided, that (i) at the time of such Disposition (other than any such Disposition made pursuant to a legally binding commitment entered into at a time when no Event of Default exists), no Event of Default shall exist or would result from such Disposition, (ii) the aggregate book value of all property Disposed of in reliance on this clause (v) shall not exceed $150,000,000 and (iii) the purchase price for such property in excess of $10,000,000 shall be paid to the Borrower or such Restricted Subsidiary for not less than 75% cash consideration; provided, however, that for the purposes of this clause (s)(iii), the following shall be deemed to be cash:  (A) any liabilities (as shown on Borrower’s or the applicable Restricted Subsidiary’s most recent balance sheet provided hereunder or in the footnotes thereto) of Borrower or such Restricted Subsidiary (other than liabilities that are by their terms subordinated to the Obligations) that are assumed by the transferee with respect to the applicable Disposition and for which Borrower and all of its Restricted Subsidiaries shall have been validly released by all applicable creditors in writing and (B) any securities received by Borrower or the applicable Restricted Subsidiary from such transferee that are converted by Borrower or such Restricted Subsidiary into cash or Cash Equivalents (to the extent of the cash or Cash Equivalents received) within 180 days following the closing of the applicable Disposition; and 

	7.06 Restricted Payments.
	(a) each Restricted Subsidiary may make Restricted Payments to the Borrower and to Restricted Subsidiaries (and, in the case of a Restricted Payment by a non-wholly-owned Restricted Subsidiary, to the Borrower and any Restricted Subsidiary and to each other owner of Equity Interests of such Restricted Subsidiary based on their relative ownership interests);
	(b) the Borrower and each Restricted Subsidiary may declare and make dividend payments or other distributions payable solely in the Equity Interests (other than Disqualified Equity Interests) of such Person;
	(c) the Borrower may make Restricted Payments with the cash proceeds contributed to its common equity from the Net Cash Proceeds of any Permitted Equity Issuance Not Otherwise Applied, so long as, with respect to any such Restricted Payments, no Event of Default shall have occurred and be continuing or would result therefrom;
	(d) to the extent constituting Restricted Payments, the Borrower and its Restricted Subsidiaries may enter into transactions expressly permitted by Section 7.02, 7.04, 7.08 or 7.14;
	(e) the Borrower or any Restricted Subsidiary may make Restricted Payments to Holdings:
	(i) the proceeds of which will be used to pay the income tax liability of Holdings attributable to the Borrower and its Subsidiaries in respect of consolidated, combined, unitary or affiliated returns for the relevant jurisdiction of Holdings determined as if the Borrower and its Subsidiaries filed separately; provided that Restricted Payments under this Section 7.06(e)(i) shall not exceed the income tax liability of the consolidated, combined, unitary or affiliated group that includes the Borrower;
	(ii) the proceeds of which shall be used by Holdings to pay (or to make a Restricted Payment to a Parent Holding Company to enable it to pay) (a) its operating expenses incurred in the ordinary course of business and other corporate overhead costs and expenses (including, without limitation, administrative, legal, accounting and similar expenses provided by third parties), which are reasonable and customary and incurred in the ordinary course of business, plus any reasonable and customary indemnification claims made by directors or officers of Holdings attributable to the ownership or operations of the Borrower and its Restricted Subsidiaries or (b) the fees and other amounts described in Section 7.08(d) to the extent that the Borrower would be then permitted under such Section 7.08(d) to pay such fees and other amounts directly;
	(iii) the proceeds of which shall be used by Holdings to pay its (or to make a Restricted Payment to a Parent Holding Company to enable it to pay) franchise taxes and other taxes imposed on a separate company basis;
	(iv) the proceeds of which will be used to repurchase, retire or otherwise acquire the Equity Interests of Holdings (or to make a Restricted Payment to a Parent Holding Company to enable it to repurchase, retire or otherwise acquire its Equity Interest) from directors, employees or members of management of Holdings or any Restricted Subsidiary (or their estate, family members, spouse and/or former spouse), in each case in connection with the resignation, termination, death or disability of any such directors, employees or members of management, in an aggregate amount not in excess of (A) at any time prior to a Qualified IPO, $7,500,000 in any calendar year plus any unutilized portion of such amount in the immediately preceding fiscal year (but not exceeding $12,500,000) and (B) at any time after a Qualified IPO, $15,000,000 in any calendar year plus any unutilized portion of such amount in the immediately preceding fiscal year (but not exceeding $20,000,000); provided, further, that the amounts set forth in this clause (e)(iv) may be further increased by (A) the proceeds of any key-man life insurance maintained by Holdings (or a Parent Holding Company), the Borrower or a Restricted Subsidiary, plus (B) to the extent contributed in cash to the common equity of the Borrower, the Net Proceeds from the sale of Equity Interests of any Parent Holding Company, in each case to members of management, managers, directors or consultants of Holdings, the Borrower, any of its Subsidiaries or any Parent Holding Company that occurs after the Closing Date;
	(v) the proceeds of which are applied to the purchase or other acquisition by Holdings of all or substantially all of the property and assets or business of any Person, or of assets constituting a business unit, a line of business or division of such Person, or of all of the Equity Interests in a Person that, provided that if such purchase or other acquisition had been made by the Borrower, it would have constituted a “Permitted Acquisition” permitted to be made pursuant to Section 7.02; provided, that (A) such Restricted Payment shall be made concurrently with the closing of such purchase or other acquisition and (B) Holdings shall, immediately following the closing thereof, cause (1) all property acquired (whether assets or Equity Interests) to be contributed to the Borrower or its Restricted Subsidiaries or (2) the merger (to the extent permitted in Section 7.04) of the Person formed or acquired into the Borrower or its Restricted Subsidiaries in order to consummate such purchaser or other acquisition; 
	(vi) repurchases of Equity Interests of Holdings deemed to occur upon the non-cash exercise of stock options and warrants or similar equity incentive awards; and
	(vii) the proceeds of which shall be used by Holdings to pay, or to make Restricted Payments to allow any Parent Holding Company to pay, other than to Affiliates of Holdings, a portion of any customary fees and expenses related to any unsuccessful equity offering by Holdings (or any Parent Holding Company), in each case directly attributable to the operations of the Borrower and its Restricted Subsidiaries;
	(f) in addition to the foregoing Restricted Payments, the Borrower may make additional Restricted Payments to Holdings in an aggregate amount not to exceed the sum of (1) an amount (which shall not be less than zero) equal to $35,000,000; plus (2) the portion, if any, of the Cumulative Credit on the date of such election that the Borrower elects to apply to this Section 7.06(f)(2), such election to be specified in a written notice of a Responsible Officer of the Borrower calculating in reasonable detail the amount of Cumulative Credit immediately prior to such election and the amount thereof elected to be so applied, provided that (in the case of this Section 7.06(f)(2)) (A) immediately before and immediately after giving Pro Forma Effect to any such Restricted Payment, no Default shall have occurred and be continuing; and (B) immediately after giving effect to any such Restricted Payment, the Borrower and its Restricted Subsidiaries shall be in Pro Forma Compliance with the financial covenants set forth in Section 7.11 and with a maximum Total Leverage Ratio of 3.5:1.0, such compliance to be determined on the basis of the financial information most recently delivered to the Administrative Agent and the Lenders pursuant to Section 6.01(a) or (b) as though such Restricted Payment had been made as of the first day of the fiscal period covered thereby and evidenced by a certificate from a Responsible Officer of the Borrower demonstrating such compliance calculation in reasonable detail;
	(g) Restricted Payments made (i) on the Closing Date to consummate the Transaction, (ii) out of the cash proceeds received by the Borrower in respect of working capital adjustments or purchase price adjustments pursuant to the Merger Agreement (provided that the condition set out in Section 4.01(d)(ii) would have been satisfied on the Closing Date if the actual amount of the Equity Contribution on the Closing Date had been reduced  by the amount of any Restricted Payment made in reliance on this clause (ii)) and (iii) in order to satisfy indemnity and other similar obligations under the Merger Agreement;
	(h) Borrower or any of the Restricted Subsidiaries may (i) pay cash in lieu of fractional shares in connection with any dividend, split or combination thereof or any Permitted Acquisition and (ii) honor any conversion request by a holder of convertible Indebtedness and make cash payments in lieu of fractional shares in connection with any such conversion;
	(i) Restricted Payments in order to effectuate payments that at such time are permitted to be made under Section 7.08(d) and (e); 
	(j) the Borrower and its Restricted Subsidiaries may make Restricted Payments to consummate the Transaction; 
	(k) the payment of dividends and distributions within sixty (60) days after the date of declaration thereof, if at the date of declaration of such payment, such payment would have complied with the other provisions of this Section 7.06; and
	(l) provided that no Default or Event of Default is continuing or would result therefrom, after a Qualified IPO, the Borrower may make Restricted Payments to Holdings so that Holdings may make Restricted Payments to its equity holders or the equity holders of the Parent Holding Company in an aggregate amount not exceeding 6.0% per annum of the Net Cash Proceeds received by the Borrower from such Qualified IPO; provided that the Cumulative Credit shall be reduced by a corresponding amount of any such Restricted Payments.


	7.07 Change in Nature of Business.
	7.08 Transactions with Affiliates.
	7.09 Burdensome Agreements.
	7.10 Use of Proceeds.
	7.11 Financial Covenants.
	(a) Total Senior Secured Leverage Ratio.  Permit the Total Senior Secured Leverage Ratio as of the end of any fiscal quarter of the Borrower set forth below to be greater than the ratio set forth below opposite such period:
	(b) Interest Coverage Ratio.  Permit the Interest Coverage Ratio as of the end of any fiscal quarter of the Borrower as set forth below to be less than the ratio set forth below opposite such fiscal quarter:

	7.12 Amendments to Organization Documents.
	7.13 Accounting Changes.
	7.14 Prepayments, Etc. of Indebtedness.
	7.15 Capital Expenditures
	(a) with respect to any fiscal year of the Borrower during which a Permitted Acquisition is consummated and for each fiscal year subsequent thereto, the Permitted Capital Expenditure Amount applicable to each such fiscal year shall (subject to the immediately following proviso in this subclause (a)) be increased by an amount equal to 125% of the quotient obtained by dividing (A) the amount of capital expenditures (determined in accordance with GAAP) made by the acquired entity or business for the thirty-six month period immediately preceding the consummation of such Permitted Acquisition by (B) three (3) (the “Acquired Permitted Capital Expenditure Amount”); provided, further, that, with respect to the fiscal year during which any such Permitted Acquisition occurs, the Permitted Capital Expenditure Amount applicable to such fiscal year shall be increased by an amount equal to the product of (x) the Acquired Permitted Capital Expenditure Amount and (y) a fraction, the numerator of which is the number of days remaining in such fiscal year and the denominator of which is 365 or 366, as applicable;
	(b) notwithstanding anything to the contrary set out above, to the extent that the aggregate amount of Capital Expenditures made by the Borrower and the Restricted Subsidiaries in any fiscal year is less than the amount set forth above, 100% of the amount of such difference (the “Rollover Amount”) may be carried forward and used to make Capital Expenditures in the next succeeding fiscal year (provided, that any Rollover Amount shall be deemed to be used to make Capital Expenditures in any fiscal year before the amount set forth above for such fiscal year shall be deemed to be used to make Capital Expenditures for such fiscal year);
	(c) for any fiscal year, the amount of Capital Expenditures that would otherwise be permitted in such fiscal year pursuant to this Section 7.15 (including as a result of clauses (a) and (b)) may be increased by an amount not to exceed 25% of the Permitted Capital Expenditure Amount for the immediately succeeding fiscal year (the “CapEx Pull Forward Amount”); provided that before any Capital Expenditures are made in a fiscal year pursuant to the CapEx Pull Forward Amount, Capital Expenditures shall have been made in such fiscal year in an amount equal to the Capital Expenditures otherwise permitted in such fiscal year pursuant to this Section 7.15 (including as a result of the application of Section 7.15(b)).  The actual CapEx Pull Forward Amount in respect of any such fiscal year shall reduce, on a dollar for dollar basis, the amount of Capital Expenditures that would have been permitted to be made for the immediately succeeding fiscal year.  
	(d) the Borrower or any Restricted Subsidiary may make additional Capital Expenditures using the portion, if any, of the Cumulative Credit on the date of such election that the Borrower elects to apply to this Section 7.15(c), such election to be specified in a written notice of a Responsible Officer of the Borrower calculating in reasonable detail the amount of Cumulative Credit immediately prior to such election and the amount thereof elected to be so applied; provided that immediately before and immediately after giving Pro Forma Effect to any such prepayment the Borrower and its Restricted Subsidiaries shall be in Pro Forma Compliance with the financial covenants set forth in Section 7.11 and a maximum Total Leverage Ratio of 5.0:1.0, such compliance to be determined on the basis of the financial information most recently delivered to the Administrative Agent and the Lenders pursuant to Section 6.01(a) or (b) as though such Capital Expenditure had been made as of the first day of the fiscal period covered thereby and evidenced by a certificate a Responsible Officer of the Borrower demonstrating such compliance calculation in reasonable detail.

	7.16 Holding Company.
	8.01 Events of Default.
	(a) Non-Payment.  The Borrower or any other Loan Party fails to pay (i) when and as required to be paid herein, any amount of principal of any Loan, or (ii) within five (5) Business Days after the same becomes due, any interest on any Loan or on any L/C Obligation, any L/C Obligation or any fee due hereunder, or any other amount payable hereunder or with respect to any other Loan Document; or
	(b) Specific Covenants.  The Borrower fails to perform or observe any term, covenant or agreement contained in any of Sections 6.03(a), 6.05 (solely with respect to the Borrower), 6.11 or Article VII (subject to, in the case of the financial covenants contained in Section 7.11, the cure rights contained in Section 8.03), or Holdings fails to perform or observe any term, covenant or agreement contained in Section 7.16; or
	(c) Other Defaults.  Any Loan Party fails to perform or observe any other covenant or agreement (not specified in Section 8.01(a) or (b) above) contained in any Loan Document on its part to be performed or observed and such failure continues for thirty (30) days after notice thereof by the Administrative Agent to the Borrower; or
	(d) Representations and Warranties.  Any representation, warranty, certification or statement of fact made or deemed made by or on behalf of the Borrower or any other Loan Party herein, in any other Loan Document, or in any document required to be delivered in connection herewith or therewith shall be incorrect or misleading in any material respect (and in all respects if any such representation or warranty is already qualified by materiality) when made or deemed made; or
	(e) Cross-Default.  (i) Any Loan Party or any Restricted Subsidiary (A) fails to make any payment beyond the applicable grace period with respect thereto, if any (whether by scheduled maturity, required prepayment, acceleration, demand, or otherwise) in respect of any Indebtedness (other than Indebtedness hereunder) having an aggregate outstanding principal amount of more than the Threshold Amount, or (B) fails to observe or perform any other agreement or condition relating to any such Indebtedness, or any other event occurs, the effect of which default or other event is to cause, or to permit the holder or holders of such Indebtedness (or a trustee or agent on behalf of such holder or holders or beneficiary or beneficiaries) to cause, with the giving of notice if required, such Indebtedness to become due or to be repurchased, prepaid, defeased or redeemed (automatically or otherwise), or an offer to repurchase, prepay, defease or redeem such Indebtedness to be made, prior to its stated maturity; provided that this clause (e)(B) shall not apply to secured Indebtedness that becomes due as a result of the voluntary sale or transfer of the property or assets securing such Indebtedness, if such sale or transfer is permitted hereunder and under the documents providing for such Indebtedness and such Indebtedness is repaid when required under the documents providing for such Indebtedness; provided, further, that such failure is unremedied and is not validly waived by the holders of such Indebtedness in accordance with the terms of the documents governing such Indebtedness prior to any termination of the Revolving Credit Commitments or acceleration of the Loans pursuant to Section 8.02; or
	(f) Insolvency Proceedings, Etc.  Any Loan Party or any of its Restricted Subsidiaries (other than Immaterial Subsidiaries) institutes or consents to the institution of any proceeding under any Debtor Relief Law, or makes an assignment for the benefit of creditors; or applies for or consents to the appointment of any receiver, trustee, custodian, conservator, liquidator, rehabilitator or similar officer for it or for all or any material part of its property; or any receiver, trustee, custodian, conservator, liquidator, rehabilitator or similar officer is appointed without the application or consent of such Person and the appointment continues undischarged or unstayed for sixty (60) calendar days; or any proceeding under any Debtor Relief Law relating to any such Person or to all or any material part of its property is instituted without the consent of such Person and continues undismissed or unstayed for sixty (60) calendar days, or an order for relief is entered in any such proceeding; or
	(g) Inability to Pay Debts; Attachment.  (i) Any Loan Party or any Restricted Subsidiary (other than any Immaterial Subsidiary) thereof becomes unable or admits in writing its inability or fails generally to pay its debts as they become due, or (ii) any writ or warrant of attachment or execution or similar process is issued or levied against all or any material part of the property of any such Person and is not released, vacated or fully bonded within sixty (60) days after its issue or levy; or
	(h) Judgments.  There is entered against any Loan Party or any Restricted Subsidiary a final judgment or order for the payment of money in an aggregate amount (as to all such judgments and orders) exceeding the Threshold Amount (to the extent not covered by independent third-party insurance as to which the insurer has been notified of such judgment or order and does not deny or fail to acknowledge coverage) and there is a period of sixty (60) consecutive days during which a stay of enforcement of such judgment, by reason of a pending appeal or otherwise, is not in effect; or
	(i) ERISA.  (i) An ERISA Event occurs with respect to a Pension Plan or Multiemployer Plan which has resulted or could reasonably be expected to result in liability of any Loan Party under Title IV of ERISA to the Pension Plan, Multiemployer Plan or the PBGC in an aggregate amount which could reasonably be expected to result in a Material Adverse Effect, or (ii) any Loan Party or any ERISA Affiliate fails to pay when due, after the expiration of any applicable grace period, any installment payment with respect to its withdrawal liability under Section 4201 of ERISA under a Multiemployer Plan in an aggregate amount which could reasonably be expected to result in a Material Adverse Effect; or
	(j) Invalidity of Loan Documents.  Any material provision of any Loan Document, at any time after its execution and delivery and for any reason other than as expressly permitted hereunder or thereunder (including as a result of a transaction permitted under Section 7.04 or 7.05) or satisfaction in full of all the Obligations (other than contingent indemnification obligations as to which no claim has been asserted and obligations and liabilities under Secured Cash Management Agreements and Secured Hedge Agreements as to which arrangements satisfactory to the applicable Cash Management Bank or Hedge Bank shall have been made) ceases to be in full force and effect; or any Loan Party contests in writing the validity or enforceability of any provision of any Loan Document; or any Loan Party denies in writing that it has any or further liability or obligation under any Loan Document (other than as a result of repayment in full of the Obligations (other than contingent indemnification obligations as to which no claim has been asserted and obligations and liabilities under Secured Cash Management Agreements and Secured Hedge Agreements as to which arrangements satisfactory to the applicable Cash Management Bank or Hedge Bank shall have been made) and termination of the Aggregate Commitments), or purports in writing to revoke or rescind any Loan Document; or
	(k) Change of Control.  There occurs any Change of Control; or
	(l) Collateral Documents.  Any Collateral Document after delivery thereof pursuant to Section 4.01 or 6.12 shall for any reason (other than pursuant to the terms thereof including as a result of a transaction permitted under Section 7.04 or 7.05) cease to create a valid and perfected first priority lien on and security interest in any material Collateral covered thereby, subject to Liens permitted under Section 7.01, except to the extent (i) that any such perfection or priority is not required pursuant to Section 4.01, Section 6.12 or Section 6.14 or results from the failure of the Administrative Agent to maintain possession of certificates actually delivered to it representing securities pledged under the Collateral Documents or to file Uniform Commercial Code continuation statements, or (ii) except as to Collateral consisting of Real Property, to the extent that such losses are covered by a lender’s title insurance policy and such insurers have not denied or failed to acknowledge coverage; or
	(m) Subordination.  (i)  The subordination provisions of the documents evidencing or governing Indebtedness in excess of the Threshold Amount contractually subordinated by its terms to the Obligations (the “Subordination Provisions”) shall, in whole or in part, terminate, cease to be effective or cease to be legally valid, binding and enforceable against any holder of the applicable subordinated Indebtedness (unless, at such time, the Borrower shall be permitted under Section 7.03 to incur such Indebtedness on the terms in effect after giving effect to such termination or cessation); or (ii) the Borrower or any other Loan Party shall, directly or indirectly, disavow in writing or contest in any manner (A) the effectiveness, validity or enforceability of any of the Subordination Provisions or (B) that the Subordination Provisions exist for the benefit of the Administrative Agent, the Lenders and the L/C Issuers.

	8.02 Remedies Upon Event of Default.
	(a) declare the commitment of each Lender to make Loans and any obligation of the L/C Issuers to make L/C Credit Extensions to be terminated, whereupon such commitments and obligation shall be terminated; 
	(b) declare the unpaid principal amount of all outstanding Loans, all interest accrued and unpaid thereon, and all other amounts owing or payable hereunder or under any other Loan Document to be immediately due and payable, without presentment, demand, protest or other notice of any kind, all of which are hereby expressly waived by the Borrower; 
	(c) require that the Borrower Cash Collateralize the L/C Obligations (in an amount equal to the then Outstanding Amount thereof); and
	(d) exercise on behalf of itself, the L/C Issuers and the Lenders all rights and remedies available to it, the L/C Issuers and the Lenders under the Loan Documents, under any document evidencing Indebtedness in respect of which the Facilities have been designated as “Designated Senior Debt,” (or any comparable term) and/or under applicable Law;

	8.03 Right to Cure.
	(i) EBITDA shall be increased, solely for the purpose of measuring the covenants set forth in Section 7.11 and not for any other purpose under this Agreement (including but not limited to determining the availability or amount of any covenant baskets or carve-outs or determining the Applicable Commitment Fee or the Applicable Commitment Rate), by an amount equal to the Cure Amount; provided that (1) the receipt by the Borrower of the Cure Amount pursuant to the Cure Right shall be deemed to have no other effect whatsoever under this Agreement (including but not limited to determining the availability or amount of any covenant baskets or carve-outs or determining the Applicable Commitment Fee or the Applicable Commitment Rate) and (2) no Cure Amount shall reduce Indebtedness on a Pro Forma Basis for the applicable period for purposes of calculating the covenants set forth in Section 7.11; and
	(ii) If, after giving effect to the foregoing recalculations, the Borrower shall then be in compliance with the requirements of the covenants set forth in Section 7.11, the Borrower shall be deemed to have satisfied the requirements of the covenants set forth in Section 7.11 as of the relevant date of determination with the same effect as though there had been no failure to comply therewith at such date, and the applicable breach or default of the covenants set forth in Sections 7.11 that had occurred shall be deemed cured for the purposes of this Agreement; and

	8.04 Application of Funds.
	9.01 Appointment and Authorization of Agents.
	(a) Each Lender hereby irrevocably appoints, designates and authorizes the Administrative Agent to take such action on its behalf under the provisions of this Agreement and each other Loan Document and to exercise such powers and perform such duties as are expressly delegated to it by the terms of this Agreement or any other Loan Document, together with such powers as are reasonably incidental thereto.  Notwithstanding any provision to the contrary contained elsewhere herein or in any other Loan Document, no Agent shall have any duties or responsibilities, except those expressly set forth herein, nor shall any Agent have or be deemed to have any fiduciary relationship with any Lender or participant, and no implied covenants, functions, responsibilities, duties, obligations or liabilities shall be read into this Agreement or any other Loan Document or otherwise exist against any Agent.  Without limiting the generality of the foregoing sentence, the use of the term “agent” herein and in the other Loan Documents with reference to any Agent is not intended to connote any fiduciary or other implied (or express) obligations arising under agency doctrine of any applicable Law.  Instead, such term is used merely as a matter of market custom, and is intended to create or reflect only an administrative relationship between independent contracting parties.
	(b) Each L/C Issuer shall act on behalf of the Lenders with respect to any Letters of Credit issued by it and the documents associated therewith, and such L/C Issuer shall have all of the benefits and immunities (i) provided to the Agents in this Article IX with respect to any acts taken or omissions suffered by such L/C Issuer in connection with Letters of Credit issued by it or proposed to be issued by it and the applications and agreements for letters of credit pertaining to such Letters of Credit as fully as if the term “Agent” as used in this Article IX and in the definition of “Agent-Related Person” included such L/C Issuer with respect to such acts or omissions, and (ii) as additionally provided herein with respect to such L/C Issuer.
	(c) The Administrative Agent shall also act as the “collateral agent” under the Loan Documents, and each of the Lenders (including in its capacities as a potential Cash Management Bank and a potential Hedge Bank) hereby irrevocably appoints and authorizes the Administrative Agent to act as the agent of such Lender for purposes of acquiring, holding and enforcing any and all Liens on Collateral granted by any of the Loan Parties to secure any of the Secured Obligations, together with such powers and discretion as are reasonably incidental thereto.  In this connection, the Administrative Agent, as “collateral agent” (and any co-agents, sub-agents and attorneys-in-fact appointed by the Administrative Agent pursuant to Section 9.02 for purposes of holding or enforcing any Lien on the Collateral (or any portion thereof) granted under the Collateral Documents, or for exercising any rights and remedies thereunder at the direction of the Administrative Agent), shall be entitled to the benefits of all provisions of this Article IX (including, without limitation, Section 9.07, as though such co-agents, sub-agents and attorneys-in-fact were the “collateral agent” under the Loan Documents) as if set forth in full herein with respect thereto.  

	9.02 Delegation of Duties.
	9.03 Liability of Agents.
	9.04 Reliance by Agents.
	(a) Each Agent shall be entitled to rely, and shall be fully protected in relying, upon any writing, communication, signature, resolution, representation, notice, consent, certificate, affidavit, letter, telegram, facsimile, telex or telephone message, electronic mail message, statement or other document or conversation believed by it to be genuine and correct and to have been signed, sent or made by the proper Person or Persons, and upon advice and statements of legal counsel (including counsel to any Loan Party), independent accountants and other experts selected by such Agent.  Each Agent shall be fully justified in failing or refusing to take any action under any Loan Document unless it shall first receive such advice or concurrence of the Required Lenders (or such greater number of Lenders as may be expressly required hereby in any instance) as it deems appropriate and, if it so requests, it shall first be indemnified to its satisfaction by the Lenders against any and all liability and expense which may be incurred by it by reason of taking or continuing to take any such action.  Each Agent shall in all cases be fully protected in acting, or in refraining from acting, under this Agreement or any other Loan Document in accordance with a request or consent of the Required Lenders (or such greater number of Lenders as may be expressly required hereby in any instance) and such request and any action taken or failure to act pursuant thereto shall be binding upon all the Lenders.
	(b) For purposes of determining compliance with the conditions specified in Section 4.01, each Lender that has signed this Agreement shall be deemed to have consented to, approved or accepted or to be satisfied with, each document or other matter required thereunder to be consented to or approved by or acceptable or satisfactory to a Lender unless the Administrative Agent shall have received notice from such Lender prior to the proposed Closing Date specifying its objection thereto.

	9.05 Notice of Default.
	9.06 Credit Decision; Disclosure of Information by Agents.
	9.07 Indemnification of Agents.
	9.08 Agents in their Individual Capacities.
	9.09 Successor Agents.
	9.10 Administrative Agent May File Proofs of Claim.
	(a) to file and prove a claim for the whole amount of the principal and interest owing and unpaid in respect of the Loans, L/C Obligations and all other Obligations that are owing and unpaid and to file such other documents as may be necessary or advisable in order to have the claims of the Lenders and the Administrative Agent (including any claim for the reasonable compensation, expenses, disbursements and advances of the Lenders and the Administrative Agent and their respective agents and counsel and all other amounts due the Lenders and the Administrative Agent under Sections 2.03(h) and (i), 2.09 and 10.04) allowed in such judicial proceeding; and
	(b) to collect and receive any monies or other property payable or deliverable on any such claims and to distribute the same;

	9.11 Collateral and Guaranty Matters.
	(a) to release any Lien on any property granted to or held by the Administrative Agent under any Loan Document (i) upon termination of the Aggregate Commitments and payment in full of all Obligations (other than (A) contingent indemnification obligations as to which no claim has been asserted) and (B) obligations and liabilities under Secured Cash Management Agreements and Secured Hedge Agreements as to which arrangements satisfactory to the applicable Cash Management Bank or Hedge Bank shall have been made) and the expiration or termination of all Letters of Credit (other than Letters of Credit which have been Cash Collateralized), (ii) that is sold or to be sold as part of or in connection with any sale permitted hereunder or under any other Loan Document, or (iii) subject to Section 10.01, if approved, authorized or ratified in writing by the Required Lenders;
	(b) to subordinate any Lien on any property granted to or held by the Administrative Agent under any Loan Document to the holder of any Lien on such property that is permitted by Section 7.01(i), (p), (ee) and (ff); and
	(c) to release any Guarantor from its obligations under the Guaranty if such Person ceases to be a Restricted Subsidiary as a result of a transaction permitted hereunder.

	9.12 Secured Cash Management Agreements and Secured Hedge Agreements.
	9.13 Other Agents; Arranger and Managers.
	9.14 Appointment of Supplemental Administrative Agents.
	(a) It is the purpose of this Agreement and the other Loan Documents that there shall be no violation of any Law of any jurisdiction denying or restricting the right of banking corporations or associations to transact business as agent or trustee in such jurisdiction.  It is recognized that in case of litigation under this Agreement or any of the other Loan Documents, and in particular in case of the enforcement of any of the Loan Documents, or in case the Administrative Agent deems that by reason of any present or future Law of any jurisdiction it may not exercise any of the rights, powers or remedies granted herein or in any of the other Loan Documents or take any other action which may be desirable or necessary in connection therewith, the Administrative Agent is hereby authorized to appoint an additional individual or institution selected by the Administrative Agent in its sole discretion as a separate trustee, co-trustee, administrative agent, collateral agent, administrative sub-agent or administrative co-agent (any such additional individual or institution being referred to herein individually as a “Supplemental Administrative Agent” and collectively as “Supplemental Administrative Agents”).
	(b) In the event that the Administrative Agent appoints a Supplemental Administrative Agent with respect to any Collateral, (i) each and every right, power, privilege or duty expressed or intended by this Agreement or any of the other Loan Documents to be exercised by or vested in or conveyed to the Administrative Agent with respect to such Collateral shall be exercisable by and vest in such Supplemental Administrative Agent to the extent, and only to the extent, necessary to enable such Supplemental Administrative Agent to exercise such rights, powers and privileges with respect to such Collateral and to perform such duties with respect to such Collateral, and every covenant and obligation contained in the Loan Documents and necessary to the exercise or performance thereof by such Supplemental Administrative Agent shall run to and be enforceable by either the Administrative Agent or such Supplemental Administrative Agent, and (ii) the provisions of this Article IX and of Sections 10.04 and 10.05 (obligating the Borrower to pay the Administrative Agent’s expenses and to indemnify the Administrative Agent) that refer to the Administrative Agent shall inure to the benefit of such Supplemental Administrative Agent and all references therein to the Administrative Agent shall be deemed to be references to the Administrative Agent and/or such Supplemental Administrative Agent, as the context may require.
	(c) Should any instrument in writing from the Borrower, Holdings or any other Loan Party be required by any Supplemental Administrative Agent so appointed by the Administrative Agent for more fully and certainly vesting in and confirming to him or it such rights, powers, privileges and duties, the Borrower or Holdings, as applicable, shall, or shall cause such Loan Party to, execute, acknowledge and deliver any and all such instruments promptly upon request by the Administrative Agent.  In case any Supplemental Administrative Agent, or a successor thereto, shall die, become incapable of acting, resign or be removed, all the rights, powers, privileges and duties of such Supplemental Administrative Agent, to the extent permitted by Law, shall vest in and be exercised by the Administrative Agent until the appointment of a new Supplemental Administrative Agent.

	10.01 Amendments, Etc. 
	(a) extend or increase the Commitment of any Lender, or reinstate the Commitment of any Lender after the termination of such Commitment pursuant to Section 8.02, in each case without the written consent of such Lender (it being understood that a waiver of any condition precedent set forth in Section 4.02 or the waiver of any Default or Event of Default, mandatory prepayment or mandatory reduction of the Commitments shall not constitute an extension or increase of any Commitment of any Lender);
	(b) postpone any date scheduled for any payment of principal of, or interest on, any Loan or L/C Borrowing, or any fees or other amounts payable hereunder, without the written consent of each Lender directly and adversely affected thereby, it being understood that the waiver of any mandatory prepayment of Loans under the Term Loan Facility shall not constitute a postponement of any date scheduled for the payment of principal or interest;
	(c) reduce the principal of, or the rate of interest specified herein on, any Loan or L/C Borrowing, or (subject to clause (iii) of the second proviso to this Section 10.01) any fees or other amounts payable hereunder or under any other Loan Document without the written consent of each Lender directly and adversely affected thereby, it being understood that any change to the definition of Total Senior Secured Leverage Ratio or in the component definitions thereof shall not constitute a reduction in the rate; provided, however, that only the consent of the Required Lenders shall be necessary to amend the definition of “Default Rate” or to waive any obligation of the Borrower to pay interest at the Default Rate;
	(d) modify Section 2.13 without the written consent of each Lender directly and adversely affected thereby;
	(e) change (i) any provision of this Section 10.01, Section 2.06(c) or the definition of “Required Lenders”, or any other provision hereof specifying the number or percentage of Lenders required to amend, waive or otherwise modify any rights hereunder or make any determination or grant any consent hereunder (other than the definitions specified in clause (ii) of this Section 10.01(e)), without the written consent of each Lender, or (ii) the definition of “Required Revolving Lenders,” without the written consent of each Lender under the Revolving Credit Facility;
	(f) other than in a transaction permitted under Section 7.05, release all or substantially all of the Collateral in any transaction or series of related transactions, without the written consent of each Lender; or
	(g) other than in a transaction permitted under Section 7.04 or 7.05, release all or substantially all of the value of the aggregate Guaranty, without the written consent of each Lender; 

	10.02 Notices; Effectiveness; Electronic Communications.
	(a) General.  Unless otherwise expressly provided herein, all notices and other communications provided for herein shall be in writing and shall be delivered by hand or overnight courier service, mailed by certified or registered mail or sent by telecopier as follows, and all notices and other communications expressly permitted hereunder to be given by telephone shall be made to the applicable telephone number, as follows:
	(i) if to the Borrower, the Administrative Agent, an L/C Issuer or the Swing Line Lender, to the address, telecopier number, electronic mail address or telephone number specified for such Person on Schedule 10.02 or to such other address, telecopier number, electronic mail address or telephone number as shall be designated by such party in a notice to other parties, as provided in Section 10.02(d); and 
	(ii) if to any other Lender, to the address, telecopier number, electronic mail address or telephone number specified in its Administrative Questionnaire.

	(b) Electronic Communications.  Notices and other communications to the Lenders and the L/C Issuers hereunder may be delivered or furnished by electronic communication (including e-mail and Internet or intranet websites) pursuant to procedures approved by the Administrative Agent; provided that the foregoing shall not apply to notices to any Lender or any L/C Issuer pursuant to Article II if such Lender or such L/C Issuer, as applicable, has notified the Administrative Agent that it is incapable of receiving, or is unwilling to receive, notices under such Article II by electronic communication.  The Administrative Agent or the Borrower may, in its discretion, agree to accept notices and other communications to it hereunder by electronic communications pursuant to procedures approved by it; provided that approval of such procedures may be limited to particular notices or communications.
	(c) The Platform.  THE PLATFORM IS PROVIDED “AS IS” AND “AS AVAILABLE.”  THE AGENT-RELATED PERSONS DO NOT WARRANT THE ACCURACY OR COMPLETENESS OF THE BORROWER MATERIALS OR THE ADEQUACY OF THE PLATFORM, AND EXPRESSLY DISCLAIM LIABILITY FOR ERRORS IN OR OMISSIONS FROM THE BORROWER MATERIALS.  NO WARRANTY OF ANY KIND, EXPRESS, IMPLIED OR STATUTORY, INCLUDING ANY WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT OF THIRD PARTY RIGHTS OR FREEDOM FROM VIRUSES OR OTHER CODE DEFECTS, IS MADE BY ANY AGENT-RELATED PERSON IN CONNECTION WITH THE BORROWER MATERIALS OR THE PLATFORM.  In no event shall any Agent-Related Person have any liability to Holdings, the Borrower, any Lender, any L/C Issuer or any other Person for losses, claims, damages, liabilities or expenses of any kind (whether in tort, contract or otherwise) arising out of the Borrower’s or the Administrative Agent’s transmission of Borrower Materials through the Internet, except to the extent that such losses, claims, damages, liabilities or expenses are determined by a court of competent jurisdiction by a final and nonappealable judgment to have resulted from the gross negligence or willful misconduct of such Agent-Related Person; provided, however, that in no event shall any Agent-Related Person have any liability to Holdings, the Borrower, any Lender, any L/C Issuer or any other Person for indirect, special, incidental, consequential or punitive damages (as opposed to direct or actual damages).
	(d) Change of Address, Etc.  Each of Holdings, the Borrower, the Administrative Agent, each L/C Issuer and the Swing Line Lender may change its address, telecopier or telephone number for notices and other communications hereunder by notice to the other parties hereto.  Each other Lender may change its address, telecopier or telephone number for notices and other communications hereunder by notice to the Borrower, the Administrative Agent, each L/C Issuer and the Swing Line Lender.  In addition, each Lender agrees to notify the Administrative Agent from time to time to ensure that the Administrative Agent has on record (i) an effective address, contact name, telephone number, telecopier number and electronic mail address to which notices and other communications may be sent and (ii) accurate wire instructions for such Lender.  Furthermore, each Public Lender agrees to cause at least one individual at or on behalf of such Public Lender to at all times have selected the “Private Side Information” or similar designation on the content declaration screen of the Platform in order to enable such Public Lender or its delegate, in accordance with such Public Lender’s compliance procedures and applicable Law, including United States Federal and state securities Laws, to make reference to Borrower Materials that are not made available through the “Public Side Information” portion of the Platform and that may contain material non-public information with respect to the Borrower or its securities for purposes of United States Federal or state securities laws.
	(e) Reliance by Administrative Agent, L/C Issuer and Lenders.  The Administrative Agent, the L/C Issuers and the Lenders shall be entitled to rely and act upon any notices (including telephonic Committed Loan Notices and Swing Line Loan Notices) purportedly given by or on behalf of the Borrower even if (i) such notices were not made in a manner specified herein, were incomplete or were not preceded or followed by any other form of notice specified herein, or (ii) the terms thereof, as understood by the recipient, varied from any confirmation thereof.  The Borrower shall indemnify the Administrative Agent, each L/C Issuer, each Lender and the Related Parties of each of them from all losses, costs, expenses and liabilities resulting from the reliance by such Person on each notice purportedly given by or on behalf of the Borrower.  All telephonic notices to and other telephonic communications with the Administrative Agent may be recorded by the Administrative Agent, and each of the parties hereto hereby consents to such recording.

	10.03 No Waiver; Cumulative Remedies; Enforcement.
	10.04 Expenses and Taxes.
	10.05 Indemnification by the Borrower.
	10.06 Payments Set Aside.
	10.07 Successors and Assigns.
	(a) The provisions of this Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns permitted hereby, except that the Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without the prior written consent of the Administrative Agent and each Lender and no Lender may assign or otherwise transfer any of its rights or obligations hereunder except (i) to an Eligible Assignee in accordance with the provisions of Section 10.07(b), (ii) by way of participation in accordance with the provisions of Section 10.07(d), (iii) by way of pledge or assignment of a security interest subject to the restrictions of Section 10.07(f) or (iv) to an SPC in accordance with the provisions of Section 10.07(g) (and any other attempted assignment or transfer by any party hereto shall be null and void).  Nothing in this Agreement, expressed or implied, shall be construed to confer upon any Person (other than the parties hereto, their respective successors and assigns permitted hereby, Participants to the extent provided in Section 10.07(d) and, to the extent expressly contemplated hereby, the Indemnitees) any legal or equitable right, remedy or claim under or by reason of this Agreement.
	(b) Any Lender may at any time assign to one or more assignees all or a portion of its rights and obligations under this Agreement (including all or a portion of its Commitment(s) and the Loans (including for purposes of this Section 10.07(b), participations in L/C Obligations and in Swing Line Loans) at the time owing to it); provided, that: 
	(i) (A) in the case of an assignment of the entire remaining amount of the assigning Lender’s Commitment under any Facility and the Loans at the time owing to it under such Facility or in the case of an assignment to a Lender or an Affiliate of a Lender or an Approved Fund with respect to a Lender, no minimum amount shall need be assigned, and (B) in any case not described in clause (b)(i)(A) of this Section, the aggregate amount of the Commitment (which for this purpose includes Loans outstanding thereunder) or, if the applicable Commitment is not then in effect, the outstanding principal balance of the Loans of the assigning Lender subject to each such assignment, determined as of the date the Assignment and Assumption with respect to such assignment is delivered to the Administrative Agent or, if “Trade Date” is specified in the Assignment and Assumption, as of the Trade Date, shall not be less than $2,500,000, in the case of any assignment in respect of the Revolving Credit Facility, or $1,000,000, in the case of any assignment in respect of the Term A Facility or the Term B Facility, unless each of the Administrative Agent and, so long as no Event of Default under Section 8.01(a), (f) or (g) has occurred and is continuing, the Borrower otherwise consents (each such consent not to be unreasonably withheld or delayed) provided, however, that concurrent assignments to members of an Assignee Group and concurrent assignments from members of an Assignee Group to a single Eligible Assignee (or to an Eligible Assignee and members of its Assignee Group) will be treated as a single assignment for purposes of determining whether such minimum amount has been met; 
	(ii) each partial assignment shall be made as an assignment of a proportionate part of all the assigning Lender’s rights and obligations under this Agreement with respect to the Loans or the Commitment assigned, except that this clause (ii) shall not (x) apply to the Swing Line Lender’s rights and obligations in respect of Swing Line Loans or (y) prohibit any Lender from assigning all or a portion of its rights and obligations among separate Facilities on a non-pro rata basis; 
	(iii) no consent shall be required for any assignment except to the extent required by subsection (b)(i)(B) of this Section and, in addition (A) the consent of the Borrower (such consent not to be unreasonably withheld or delayed) shall be required unless (1) an Event of Default under Section 8.01(a), (f) or (g) has occurred and is continuing at the time of such assignment or (2) such assignment is to a Lender, an Affiliate of a Lender or an Approved Fund, provided that the Borrower shall be deemed to have consented to any such assignment unless it shall object thereto by written notice to the Administrative Agent within ten (10) Business Days after having received notice thereof; (B) the consent of the Administrative Agent (such consent not to be unreasonably withheld or delayed) shall be required unless such assignment is to a Lender, an Affiliate of a Lender or an Approved Fund (provided that the Administrative Agent shall acknowledge any such assignment); and (C) the consent of each L/C Issuer and the Swing Line Lender (each such consent not to be unreasonably withheld or delayed) shall be required for any assignment in respect of the Revolving Credit Facility; 
	(iv) the parties to each assignment shall execute and deliver to the Administrative Agent an Assignment and Assumption, together with a processing and recordation fee of $3,500 (except, (x) in the case of contemporaneous assignments by any Lender to one or more Approved Funds, only a single processing and recording fee shall be payable for such assignments and (y) the Administrative Agent, in its sole discretion, may elect to waive such processing and recording fee in the case of any assignment); 
	(v) no such assignment shall be made to (A) any Defaulting Lender or any of its Subsidiaries, or any Person who, upon becoming a Lender hereunder, would constitute any of the foregoing Persons described in this clause (A) or (B) a natural person;
	(vi) no Revolving Credit Commitments or Revolving Credit Loans may be assigned to any Affiliate Lender; 
	(vii) the assigning Lender shall deliver any Notes or, in lieu thereof, a lost note affidavit reasonably acceptable to Borrower evidencing such Loans to the Borrower or the Administrative Agent; and 
	(viii) in connection with any assignment of rights and obligations of any Defaulting Lender hereunder, no such assignment shall be effective unless and until, in addition to the other conditions thereto set forth herein, the parties to the assignment shall make such additional payments to the Administrative Agent in an aggregate amount sufficient, upon distribution thereof as appropriate (which may be outright payment, purchases by the assignee of participations or subparticipations, or other compensating actions, including funding, with the consent of the Borrower and the Administrative Agent, the applicable pro rata share of Loans previously requested but not funded by the Defaulting Lender, to each of which the applicable assignee and assignor hereby irrevocably consent), to (x) pay and satisfy in full all payment liabilities then owed by such Defaulting Lender to the Administrative Agent or any Lender hereunder (and interest accrued thereon) and (y) acquire (and fund as appropriate) its full pro rata share of all Loans and participations in Letters of Credit and Swing Line Loans in accordance with its Pro Rata Share; provided that notwithstanding the foregoing, in the event that any assignment of rights and obligations of any Defaulting Lender hereunder shall become effective under applicable Law without compliance with the provisions of this paragraph, then the assignee of such interest shall be deemed to be a Defaulting Lender for all purposes of this Agreement until such compliance occurs.  
	Subject to acceptance and recording thereof by the Administrative Agent pursuant to Section 10.07(c), from and after the effective date specified in each Assignment and Assumption, the Eligible Assignee thereunder shall be a party to this Agreement and, to the extent of the interest assigned by such Assignment and Assumption, have the rights and obligations of a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent of the interest assigned by such Assignment and Assumption, be released from its obligations under this Agreement (and, in the case of an Assignment and Assumption covering all of the assigning Lender’s rights and obligations under this Agreement, such Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of Sections 3.01, 3.04, 3.05, 10.04 and 10.05 with respect to facts and circumstances occurring prior to the effective date of such assignment, and subject to the obligations set forth in Section 10.08).  Upon request, and the surrender by the assigning Lender of its Note, the Borrower (at its expense) shall execute and deliver a Note to the assignee Lender.  Any assignment or transfer by a Lender of rights or obligations under this Agreement that does not comply with this clause (b) shall be treated for purposes of this Agreement as a sale by such Lender of a participation in such rights and obligations in accordance with Section 10.07(d).
	(c) The Administrative Agent, acting solely for this purpose as an agent of the Borrower (and such agency being solely for tax purposes), shall maintain at the Administrative Agent’s Office a copy of each Assignment and Assumption delivered to it and a register for the recordation of the names and addresses of the Lenders, and the Commitments of, and principal amounts (and related interest amounts) of the Loans, L/C Obligations (specifying the Unreimbursed Amounts), L/C Borrowings and amounts due under Section 2.03, owing to, each Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the Register shall be conclusive, absent manifest error, and the Borrower, the Agents and the Lenders shall treat each Person whose name is recorded in the Register pursuant to the terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding notice to the contrary.  In addition, the Administrative Agent shall maintain on the Register information regarding the designation, and revocation of designation, of any Lender as Defaulting Lender.  The Register shall be available for inspection by the Borrower, any Agent and any Lender, at any reasonable time and from time to time upon reasonable prior notice.
	(d) Any Lender may at any time, without the consent of, or notice to, the Borrower or the Administrative Agent, sell participations to any Person (other than a natural person, an Affiliate Lender or a Defaulting Lender) (each, a “Participant”) in all or a portion of such Lender’s rights and/or obligations under this Agreement (including all or a portion of its Commitment and/or the Loans (including such Lender’s participations in L/C Obligations and/or Swing Line Loans) owing to it); provided, that (i) such Lender’s obligations under this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the other parties hereto for the performance of such obligations and (iii) the Borrower, the Agents and the other Lenders shall continue to deal solely and directly with such Lender in connection with such Lender’s rights and obligations under this Agreement.  Any agreement or instrument pursuant to which a Lender sells such a participation shall provide that such Lender shall retain the sole right to enforce this Agreement and to approve any amendment, modification or waiver of any provision of this Agreement; provided, that such agreement or instrument may provide that such Lender will not, without the consent of the Participant, agree to any amendment, waiver or other modification described in the first proviso to Section 10.01 that directly affects such Participant.  Subject to Section 10.07(e), the Borrower agrees that each Participant shall be entitled to the benefits of Sections 3.01, 3.04 and 3.05 (subject to the requirements and the limitations of such Sections and Section 10.15) to the same extent as if it were a Lender and had acquired its interest by assignment pursuant to Section 10.07(b).  To the extent permitted by law, each Participant also shall be entitled to the benefits of Section 10.09 as though it were a Lender, provided, such Participant agrees to be subject to Section 2.13 as though it were a Lender.
	(e) A Participant shall not be entitled to receive any greater payment under Section 3.01, 3.04 or 3.05 than the applicable Lender would have been entitled to receive with respect to the participation sold to such Participant, unless the sale of the participation to such Participant is made with the Borrower’s prior written consent.  
	(f) Any Lender may at any time pledge or assign a security interest in all or any portion of its rights under this Agreement (including under its Note, if any) to secure obligations of such Lender, including any pledge or assignment to secure obligations to a Federal Reserve Bank or any central bank having jurisdiction over such Lender; provided, that no such pledge or assignment shall release such Lender from any of its obligations hereunder or substitute any such pledgee or assignee for such Lender as a party hereto.
	(g) Notwithstanding anything to the contrary contained herein, any Lender (a “Granting Lender”) may grant to a special purpose funding vehicle identified as such in writing from time to time by the Granting Lender to the Administrative Agent and the Borrower (an “SPC”) the option to provide all or any part of any Loan that such Granting Lender would otherwise be obligated to make pursuant to this Agreement; provided, that (i) nothing herein shall constitute a commitment by any SPC to fund any Loan, and (ii) if an SPC elects not to exercise such option or otherwise fails to make all or any part of such Loan, the Granting Lender shall be obligated to make such Loan pursuant to the terms hereof or, if it fails to do so, to make such payment to the Administrative Agent as is required under Section 2.12(b)(ii).  Each party hereto hereby agrees that an SPC shall be entitled to the benefits of Section 3.01, 3.04 and 3.05 (subject to the requirements and the limitations of such Sections and the obligations to provide the forms and certifications pursuant to Section 10.15 as if it were a Lender); provided, that neither the grant to any SPC nor the exercise by any SPC of such option shall increase the costs or expenses or otherwise increase or change the obligations of the Borrower under this Agreement (including its obligations under Section 3.01, 3.04 or 3.05).  Each party hereto further agrees that (i) no SPC shall be liable for any indemnity or similar payment obligation under this Agreement for which a Lender would be liable, and (ii) the Granting Lender shall for all purposes, including the approval of any amendment, waiver or other modification of any provision of any Loan Document, remain the lender of record hereunder.  The making of a Loan by an SPC hereunder shall utilize the Commitment of the Granting Lender to the same extent, and as if, such Loan were made by such Granting Lender.  In furtherance of the foregoing, each party hereto hereby agrees (which agreement shall survive the termination of this Agreement) that, prior to the date that is one year and one day after the payment in full of all outstanding commercial paper or other senior debt of any SPC, it will not, other than in respect of matters unrelated to this Agreement or the transactions contemplated hereby, institute against, or join any other Person in instituting against, such SPC any bankruptcy, reorganization, arrangement, insolvency, or liquidation proceeding under the laws of the United States or any State thereof.  Notwithstanding anything to the contrary contained herein, any SPC may (i) with notice to, but without prior consent of the Borrower and the Administrative Agent and with the payment of a processing fee of $3,500, assign all or any portion of its rights hereunder with respect to any Loan to the Granting Lender and (ii) disclose on a confidential basis any non-public information relating to its funding of Loans to any rating agency, commercial paper dealer or provider of any surety or Guarantee or credit or liquidity enhancement to such SPC.
	(h) Notwithstanding anything to the contrary contained herein, any Lender that is a Fund may create a security interest in all or any portion of the Loans owing to it and the Note, if any, held by it to the trustee for holders of obligations owed, or securities issued, by such Fund as security for such obligations or securities; provided, that unless and until such trustee actually becomes a Lender in compliance with the other provisions of this Section 10.07, (i) no such pledge shall release the pledging Lender from any of its obligations under the Loan Documents, and (ii) such trustee shall not be entitled to exercise any of the rights of a Lender under the Loan Documents even though such trustee may have acquired ownership rights with respect to the pledged interest through foreclosure or otherwise.
	(i) Notwithstanding anything to the contrary contained herein, any Lender may assign all or any portion of its Term A Loans, Term B Loans, Specified Refinancing Term Loans and New Term Loans hereunder to any Other Affiliate (including any Debt Fund Affiliate), but only if:
	(i) such assignment is made pursuant to an open market purchase;
	(ii) no Default has occurred or is continuing or would result therefrom;
	(iii) the assigning Lender and Other Affiliate purchasing such Lender’s Term A Loans, Term B Loans, Specified Refinancing Term Loans or New Term Loans, as applicable, shall execute and deliver to the Administrative Agent an assignment agreement substantially in the form of Exhibit E-2 hereto (an “Affiliate Lender Assignment and Assumption”) in lieu of an Assignment and Assumption;
	(iv) after giving effect to such assignment, Other Affiliates (other than Debt Fund Affiliates) shall not, in the aggregate, own or hold Term A Loans, Term B Loans, Specified Refinancing Term Loans and New Term Loans with an aggregate principal amount in excess of 20% of the principal amount of all Loans then outstanding; and
	(v) such Other Affiliate shall at the time of such assignment affirm the No Undisclosed Information Representation and shall at all times thereafter be subject to the voting restrictions specified in Section 10.01.

	(j) Notwithstanding anything to the contrary contained herein, any Lender may assign all or any portion of its Term A Loans, Term B Loans, Specified Refinancing Term Loans and New Term Loans hereunder to Holdings or any of its Subsidiaries, but only if:
	(i) such assignment is made pursuant to a Dutch Auction open to all Term A Lenders, Term B Lenders, Specified Refinancing Term Loan lenders or New Term Loan lenders on a pro rata basis;
	(ii) no Default has occurred or is continuing or would result therefrom
	(iii) Holdings or its Subsidiary, as applicable, shall at the time of such assignment affirm the No Undisclosed Information Representation;
	(iv) any such Term A Loans, Term B Loans, Specified Refinancing Term Loans or New Term Loans shall be automatically and permanently cancelled immediately upon acquisition thereof by Holdings or any of its Subsidiaries; 
	(v) Holdings and its Subsidiaries do not use the proceeds of the Revolving Credit Facility (whether or not the Revolving Credit Facility has been increased pursuant to Section 2.14 or refinanced pursuant to Section 2.20) to acquire such Term A Loans, Term B Loans, Specified Refinancing Term Loans or New Term Loans; and
	(vi) at the time of (and calculated on a pro forma basis after giving effect to) any such assignment, the outstanding Revolving Credit Loans shall not exceed unrestricted cash and Cash Equivalents on hand of Holdings and its Subsidiaries by more than $20,000,000.

	(k) Notwithstanding anything to the contrary contained herein, no Affiliate Lender shall have any right to (i) attend (including by telephone) any meeting or discussions (or portion thereof) among the Administrative Agent or any Lender to which representatives of the Borrower are not then present or (ii) receive any information or material prepared by the Administrative Agent or any Lender or any communication by or among Administrative Agent and one or more Lenders, except to the extent such information or materials have been made available to the Borrower or its representatives.
	(l) Notwithstanding anything to the contrary contained herein, if at any time Barclays Bank assigns all of its Commitments and Loans pursuant to Section 10.07(b), Barclays Bank may, (i) upon thirty (30) days’ notice to the Borrower and the Lenders, resign as L/C Issuer and/or (ii) upon thirty (30) days’ notice to the Borrower, resign as Swing Line Lender, provided that on or prior to the expiration of such 30-day period with respect to such resignation, the relevant L/C Issuer shall have identified a successor L/C Issuer willing to accept its appointment as successor L/C Issuer, and the effectiveness of such resignation shall be conditioned upon such successor assuming the rights and duties of the L/C Issuer.  In the event of any such resignation as L/C Issuer or Swing Line Lender, the Borrower shall be entitled to appoint from among the Lenders a successor L/C Issuer or Swing Line Lender hereunder; provided, however, that no failure by the Borrower to appoint any such successor shall affect the resignation of Barclays Bank as L/C Issuer or Swing Line Lender, as the case may be.  If Barclays Bank resigns as L/C Issuer, it shall retain all the rights and obligations of an L/C Issuer hereunder with respect to all Letters of Credit outstanding as of the effective date of its resignation as L/C Issuer and all L/C Obligations with respect thereto (including the right to require the Lenders to make Base Rate Loans or fund risk participations in Unreimbursed Amounts pursuant to Section 2.03(c)).  If Barclays Bank resigns as Swing Line Lender, it shall retain all the rights of the Swing Line Lender provided for hereunder with respect to Swing Line Loans made by it and outstanding as of the effective date of such resignation, including the right to require the Lenders to make Base Rate Loans or fund risk participations in outstanding Swing Line Loans pursuant to Section 2.04(c).  Upon the appointment of a successor L/C Issuer and/or Swing Line Lender, (A) such successor shall succeed to and become vested with all of the rights, powers, privileges and duties of the retiring L/C Issuer or Swing Line Lender, as the case may be, and (B) the successor L/C Issuer shall issue letters of credit in substitution for the Letters of Credit, if any, outstanding at the time of such succession or make other arrangements satisfactory to Barclays Bank to effectively assume the obligations of Barclays Bank with respect to such Letters of Credit.
	(m) The applicable Lender, acting solely for this purpose as a non-fiduciary agent of the Borrower (solely for tax purposes), shall maintain a register on which it enters the name and address of (i) each SPC (other than any SPC that is treated as a disregarded entity of the Granting Lender for U.S. federal income tax purposes) that has exercised its option pursuant to Section 10.07(g) and (ii) each Participant, and the amount of each such SPC’s and Participant’s interest in such Lender's rights and/or obligations under this Agreement (the “Participant Register”).  The entries in the Participant Register shall be conclusive absent manifest error, and such Lender shall treat each Person whose name is recorded in the Participant Register as the owner of the applicable rights and/or obligations of such Lender under this Agreement.

	10.08 Confidentiality.
	10.09 Setoff.
	10.10 Interest Rate Limitation.
	10.11 Counterparts.
	10.12 Integration; Effectiveness.
	10.13 Survival of Representations and Warranties.
	10.14 Severability.
	10.15 Tax Forms.
	(a)   Each Lender and Agent that is not a “United States person” within the meaning of Section 7701(a)(30) of the Code (each, a “Foreign Lender”) shall deliver to the Borrower and the Administrative Agent, prior to receipt of any payment hereunder subject to withholding under the Code (or upon accepting an assignment of an interest herein), (x) two duly signed, properly completed copies of either IRS Form W-8BEN or any successor thereto (relating to such Foreign Lender and entitling it to an exemption from, or reduction of, United States withholding tax on all payments to be made to such Foreign Lender by the Borrower or any other Loan Party pursuant to this Agreement or any other Loan Document) or IRS Form W-8ECI or any successor thereto (relating to all payments to be made to such Foreign Lender by the Borrower or any other Loan Party pursuant to this Agreement or any other Loan Document) or (y) two duly signed, properly completed copies of IRS Form W-8BEN or any successor thereto and a certificate that establishes in writing to the Borrower and the Administrative Agent that such Foreign Lender is not (i) a “bank” within the meaning of Section 881(c)(3)(A) of the Code, (ii) a 10-percent shareholder within the meaning of Section 871(h)(3)(B) of the Code, and (iii) a controlled foreign corporation related to the Borrower with the meaning of Section 864(d) of the Code.  Thereafter and from time to time, each such Foreign Lender shall promptly submit to the Borrower and the Administrative Agent such additional duly completed and signed copies of one or more of such forms and/or certificates (or such successor forms or certificates as shall be adopted from time to time by the relevant United States taxing authorities or such other evidence as is satisfactory to the Borrower and the Administrative Agent (in either case, in its sole discretion)) as may then be presented by then current United States laws and regulations to avoid or reduce, United States withholding taxes in respect of all payments to be made to such Foreign Lender by the Borrower or other Loan Party pursuant to this Agreement, or any other Loan Document, in each case, (1) on or before the date that any such form, certificate or other evidence expires or becomes obsolete, (2) after the occurrence of any event requiring a change in the most recent form, certificate or other evidence previously delivered by it to the Borrower and the Administrative Agent (including, for the avoidance of doubt, due to a designation of a new Lending Office) and (3) from time to time thereafter if reasonably requested by the Borrower or the Administrative Agent.
	(ii) Each Foreign Lender, to the extent it does not act or ceases to act for its own account with respect to any portion of any sums paid or payable to such Foreign Lender under any of the Loan Documents (for example, in the case of a typical participation by such Foreign Lender), shall deliver to the Borrower and the Administrative Agent on the date when such Foreign Lender ceases to act for its own account with respect to any portion of any such sums paid or payable, and at such other times as prescribed by the last sentence of Section 10.15(a)(i) or as may be necessary in the determination of the Borrower or the Administrative Agent (in either case, in the reasonable exercise of its discretion), (A) two duly signed, properly completed, original copies of the forms or statements required to be provided by such Foreign Lender as set forth above, to establish the portion of any such sums paid or payable with respect to which such Foreign Lender acts for its own account that is not subject to United States withholding tax, and (B) two duly signed, properly completed, original copies of IRS Form W-8IMY (or any successor thereto), together with any information such Foreign Lender chooses to transmit with such form, and any other certificate or statement of exemption required under the Code, to establish that such Foreign Lender is not acting for its own account with respect to a portion of any such sums payable to such Foreign Lender.
	(iii) The Borrower shall not be required to pay any additional amount or any indemnity payment under Section 3.01 (other than Section 3.01(b) and, to the extent it relates to Other Taxes and reasonable expenses arising therefrom or with respect thereto, Section 3.01(c)) to (A) any Foreign Lender if such Foreign Lender shall have failed to satisfy the foregoing provisions of this Section 10.15(a), or (B) any U.S. Lender if such U.S. Lender shall have failed to satisfy the provisions of Section 10.15(b); provided, that if such Lender shall have satisfied the requirement of this Section 10.15(a) or Section 10.15(b), as applicable, on the date such Lender became a Lender (including, for the avoidance of doubt, as a result of an assignment), nothing in this Section 10.15(a) or Section 10.15(b) shall relieve the Borrower of its obligation to pay any amounts pursuant to Section 3.01 in the event that, as a result of any change in any applicable Law, treaty or governmental rule, regulation or order, or any change in the interpretation, administration or application thereof, such Lender is no longer properly entitled to deliver forms, or certificates at a subsequent date establishing the fact that such Lender or other Person for the account of which such Lender receives any sums payable under any of the Loan Documents is not subject to withholding or is subject to withholding at a reduced rate.
	(iv) The Administrative Agent may deduct and withhold any taxes required by any Laws to be deducted and withheld from any payment under any of the Loan Documents.

	(b) Each Lender and Agent that is a “United States person” within the meaning of Section 7701(a)(30) of the Code (each, a “U.S. Lender”) shall deliver to the Administrative Agent and the Borrower (or in the case of a Participant or SPC, to the relevant Lender) two duly signed, properly completed, original copies of IRS Form W-9 on or prior to the Closing Date (or on or prior to the date it becomes a party to this Agreement, including, for the avoidance of doubt, by means of an assignment), certifying that such U.S. Lender is entitled to an exemption from United States backup withholding, or any successor form.  If such U.S. Lender fails to deliver such forms, then the Administrative Agent and/or the Borrower may withhold from any payment to such U.S. Lender an amount equivalent to the applicable backup withholding imposed by the Code.
	(c) If any Governmental Authority asserts that the Borrower or the Administrative Agent did not properly withhold or backup withhold, as the case may be, any tax or other amount from payments made to or for the account of any Foreign Lender or U.S. Lender (other than Impositions for which the Borrower is responsible under Section 3.01), such Foreign Lender or U.S. Lender shall indemnify the Administrative Agent therefor.  The obligation of the Foreign Lenders or U.S. Lenders, severally, under this Section 10.15 shall survive the termination of the Aggregate Commitments, repayment of all other Obligations hereunder and the resignation of the Administrative Agent.

	10.16 Governing Law; Jurisdiction; Etc.
	(a) GOVERNING LAW.  THIS AGREEMENT AND EACH OTHER LOAN DOCUMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAW OF THE STATE OF NEW YORK; PROVIDED, HOWEVER, THAT THE INTERPRETATION OF THE DEFINITION OF COMPANY MATERIAL ADVERSE EFFECT (AND WHETHER OR NOT A COMPANY MATERIAL ADVERSE EFFECT HAS OCCURRED) IN THIS AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF DELAWARE, REGARDLESS OF THE LAWS THAT MIGHT OTHERWISE GOVERN UNDER APPLICABLE PRINCIPLES OF CONFLICTS OF LAWS.  
	(b) SUBMISSION TO JURISDICTION.  EACH PARTY HERETO IRREVOCABLY AND UNCONDITIONALLY SUBMITS, FOR ITSELF AND ITS PROPERTY, TO THE EXCLUSIVE JURISDICTION OF THE COURTS OF THE STATE OF NEW YORK SITTING IN NEW YORK CITY AND OF THE UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW YORK, AND ANY APPELLATE COURT FROM ANY THEREOF, IN ANY ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OTHER LOAN DOCUMENT, OR FOR RECOGNITION OR ENFORCEMENT OF ANY JUDGMENT, AND EACH OF THE PARTIES HERETO IRREVOCABLY AND UNCONDITIONALLY AGREES THAT ALL CLAIMS IN RESPECT OF ANY SUCH ACTION OR PROCEEDING MAY BE HEARD AND DETERMINED IN SUCH NEW YORK STATE COURT OR, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, IN SUCH FEDERAL COURT.  EACH OF THE PARTIES HERETO AGREES THAT A FINAL JUDGMENT IN ANY SUCH ACTION OR PROCEEDING SHALL BE CONCLUSIVE AND MAY BE ENFORCED IN OTHER JURISDICTIONS BY SUIT ON THE JUDGMENT OR IN ANY OTHER MANNER PROVIDED BY LAW.  NOTHING IN THIS AGREEMENT OR IN ANY OTHER LOAN DOCUMENT SHALL AFFECT ANY RIGHT THAT THE ADMINISTRATIVE AGENT, ANY LENDER OR ANY L/C ISSUER MAY OTHERWISE HAVE TO BRING ANY ACTION OR PROCEEDING RELATING TO THIS AGREEMENT OR ANY OTHER LOAN DOCUMENT AGAINST THE BORROWER OR ANY OTHER LOAN PARTY OR ITS PROPERTIES IN THE COURTS OF ANY JURISDICTION.

	10.17 WAIVER OF RIGHT TO TRIAL BY JURY.
	10.18 Binding Effect.
	10.19 No Advisory or Fiduciary Responsibility.
	10.20 Affiliate Activities.
	10.21 Electronic Execution of Assignments and Certain Other Documents.
	10.22 USA PATRIOT ACT.

	Exhibit 10.13
	Section 1.   Guaranty; Limitation of Liability.
	(b) Each Guarantor, and by its acceptance of this Guaranty, the Administrative Agent and each other Secured Party, hereby confirms that it is the intention of all such Persons that this Guaranty and the Obligations of each Guarantor hereunder not constitute a fraudulent transfer or conveyance for purposes of Debtor Relief Law (as hereinafter defined), the Uniform Fraudulent Conveyance Act, the Uniform Fraudulent Transfer Act or any similar foreign, federal or state law to the extent applicable to this Guaranty and the Obligations of each Guarantor hereunder.  To effectuate the foregoing intention, the Administrative Agent, the other Secured Parties and the Guarantors hereby irrevocably agree that the Obligations of each Guarantor under this Guaranty at any time shall be limited to the maximum amount as will result in the Obligations of such Guarantor under this Guaranty not constituting a fraudulent transfer or conveyance.
	(c) Each Guarantor hereby unconditionally and irrevocably agrees that in the event any payment shall be required to be made to any Secured Party under this Guaranty or the Holdings Guaranty or any other guaranty, such Guarantor will contribute, to the maximum extent permitted by law, such amounts to each other Guarantor and Holdings and each other guarantor so as to maximize the aggregate amount paid to the Secured Parties under or in respect of the Secured Documents.

	Section 2.   Guaranty Absolute.
	(a) any lack of validity or enforceability of any Secured Document or any agreement or instrument relating thereto;
	(b) any change in the time, manner or place of payment of, or in any other term of, all or any of the Guaranteed Obligations or any other Obligations of any other Loan Party under or in respect of the Secured Documents, or any other amendment or waiver of or any consent to departure from any Secured Document, including, without limitation, any increase in the Guaranteed Obligations resulting from the extension of additional credit to any Loan Party or any of its Subsidiaries or otherwise;
	(c) any taking, exchange, release or non-perfection of any Collateral or any other collateral, or any taking, release or amendment or waiver of, or consent to departure from, any other guaranty, for all or any of the Guaranteed Obligations;
	(d) any manner of application of Collateral or any other collateral, or proceeds thereof, to all or any of the Guaranteed Obligations, or any manner of sale or other disposition of any Collateral or any other collateral for all or any of the Guaranteed Obligations or any other Obligations of any Loan Party under the Secured Documents or any other assets of any Loan Party or any of its Subsidiaries;
	(e) any change, restructuring or termination of the corporate structure or existence of any Loan Party or any of its Subsidiaries;
	(f) any failure of any Secured Party to disclose to any Loan Party any information relating to the business, condition (financial or otherwise), operations, performance, properties or prospects of any other Loan Party now or hereafter known to such Secured Party (each Guarantor waiving any duty on the part of the Secured Parties to disclose such information);
	(g) the failure of any other Person to execute or deliver this Guaranty, any Guaranty Supplement (as hereinafter defined) or any other guaranty or agreement or the release or reduction of liability of any Guarantor or other guarantor or surety with respect to the Guaranteed Obligations; or
	(h) any other circumstance (including, without limitation, any statute of limitations) or any existence of or reliance on any representation by any Secured Party that might otherwise constitute a defense available to, or a discharge of, any Loan Party or any other guarantor or surety.

	Section 3.   Waivers and Acknowledgments.
	(b) Each Guarantor hereby unconditionally and irrevocably waives any right to revoke this Guaranty and acknowledges that this Guaranty is continuing in nature (in accordance with the terms hereof) and applies to all Guaranteed Obligations, whether existing now or in the future.
	(c) Each Guarantor hereby unconditionally and irrevocably waives (i) any defense arising by reason of any claim or defense based upon an election of remedies by any Secured Party that in any manner impairs, reduces, releases or otherwise adversely affects the subrogation, reimbursement, exoneration, contribution or indemnification rights of such Guarantor or other rights of such Guarantor to proceed against any of the other Loan Parties, any other guarantor or any other Person or any Collateral and (ii) any defense based on any right of set-off or counterclaim against or in respect of the Obligations of such Guarantor hereunder.
	(d) Each Guarantor acknowledges that the Administrative Agent may, in accordance with the Loan Documents, without notice to or demand upon such Guarantor and without affecting the liability of such Guarantor under this Guaranty, foreclose under any mortgage by nonjudicial sale, and each Guarantor hereby waives any defense to the recovery by the Administrative Agent and the other Secured Parties against such Guarantor of any deficiency after such nonjudicial sale and any defense or benefits that may be afforded by applicable law.
	(e) Each Guarantor hereby unconditionally and irrevocably waives any duty on the part of any Secured Party to disclose to such Guarantor any matter, fact or thing relating to the business, condition (financial or otherwise), operations, performance, properties or prospects of any other Loan Party or any of its Subsidiaries now or hereafter known by such Secured Party.
	(f) Each Guarantor acknowledges that it will receive substantial direct and indirect benefits from the financing arrangements contemplated by the Secured Documents and that the waivers set forth in Section 2 and this Section 3 are knowingly made in contemplation of such benefits.

	Section 4.   Subrogation.
	Section 5.   Payments Free and Clear of Taxes, Etc. 
	  (a)  A

	Section 6.   Representations and Warranties.
	(a) There are no conditions precedent to the effectiveness of this Guaranty that have not been satisfied or waived.
	(b) Such Guarantor has, independently and without reliance upon any Secured Party and based on such documents and information as it has deemed appropriate, made its own credit analysis and decision to enter into this Guaranty and each other Secured Document to which it is or is to be a party, and such Guarantor has established adequate means of obtaining from each other Loan Party on a continuing basis information pertaining to, and is now and on a continuing basis will be completely familiar with, the business, condition (financial or otherwise), operations, performance, properties and prospects of such other Loan Party.

	Section 7.   Covenants.
	Section 8.   Amendments, Guaranty Supplements, Etc. 
	(b) Upon the execution and delivery by any Person of a guaranty supplement in substantially the form of Exhibit A hereto (each, a “Guaranty Supplement”), (i) such Person shall be referred to as an “Additional Guarantor” and shall become and be a Guarantor hereunder, and each reference in this Guaranty to a “Guarantor” shall also mean and be a reference to such Additional Guarantor, and each reference in any other Loan Document to a “Subsidiary Guarantor” shall also mean and be a reference to such Additional Guarantor, and (ii) each reference herein to “this Guaranty”, “hereunder”, “hereof” or words of like import referring to this Guaranty, and each reference in any other Loan Document to the “Subsidiary Guaranty”, “thereunder”, “thereof” or words of like import referring to this Guaranty, shall mean and be a reference to this Guaranty as supplemented by such Guaranty Supplement.

	Section 9.   Notices, Etc. 
	Section 10.   No Waiver; Remedies.
	Section 11.   Right of Set-off.
	Section 12.   Continuing Guaranty; Assignments under the Credit Agreement.
	Section 13.   Indemnification 
	Section 14.   Subordination.
	Section 15.   Right of Contribution.
	Section 16.   Execution in Counterparts.
	Section 17.   Governing Law; Jurisdiction; Waiver of Jury Trial, Etc. 
	(b) SUBMISSION TO JURISDICTION.  EACH GUARANTOR IRREVOCABLY AND UNCONDITIONALLY SUBMITS, FOR ITSELF AND ITS PROPERTY, TO THE EXCLUSIVE JURISDICTION OF THE COURTS OF THE STATE OF NEW YORK SITTING IN NEW YORK CITY AND OF THE UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW YORK, AND ANY APPELLATE COURT FROM ANY THEREOF, IN ANY ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS GUARANTY OR ANY OTHER LOAN DOCUMENT, OR FOR RECOGNITION OR ENFORCEMENT OF ANY JUDGMENT, AND EACH GUARANTOR IRREVOCABLY AND UNCONDITIONALLY AGREES THAT ALL CLAIMS IN RESPECT OF ANY SUCH ACTION OR PROCEEDING MAY BE HEARD AND DETERMINED IN SUCH NEW YORK STATE COURT OR, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, IN SUCH FEDERAL COURT.  EACH GUARANTOR AGREES THAT A FINAL JUDGMENT IN ANY SUCH ACTION OR PROCEEDING SHALL BE CONCLUSIVE AND MAY BE ENFORCED IN OTHER JURISDICTIONS BY SUIT ON THE JUDGMENT OR IN ANY OTHER MANNER PROVIDED BY LAW.  NOTHING IN THIS GUARANTY OR IN ANY OTHER LOAN DOCUMENT SHALL AFFECT ANY RIGHT THAT THE ADMINISTRATIVE AGENT, ANY LENDER OR ANY L/C ISSUER MAY OTHERWISE HAVE TO BRING ANY ACTION OR PROCEEDING RELATING TO THIS GUARANTY OR ANY OTHER LOAN DOCUMENT AGAINST ANY GUARANTOR OR ITS PROPERTIES IN THE COURTS OF ANY JURISDICTION.
	[Remainder of page left intentionally blank]
	  IN WITNESS WHEREOF, each Guarantor has caused this Guaranty to be duly executed and delivered by its officer thereunto duly authorized as of the date first above written.
	(b) SUBMISSION TO JURISDICTION.  THE UNDERSIGNED IRREVOCABLY AND UNCONDITIONALLY SUBMITS, FOR ITSELF AND ITS PROPERTY, TO THE EXCLUSIVE JURISDICTION OF THE COURTS OF THE STATE OF NEW YORK SITTING IN NEW YORK CITY AND OF THE UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW YORK, AND ANY APPELLATE COURT FROM ANY THEREOF, IN ANY ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS GUARANTY SUPPLEMENT, THE SUBSIDIARY GUARANTY OR ANY OTHER LOAN DOCUMENT, OR FOR RECOGNITION OR ENFORCEMENT OF ANY JUDGMENT, AND THE UNDERSIGNED IRREVOCABLY AND UNCONDITIONALLY AGREES THAT ALL CLAIMS IN RESPECT OF ANY SUCH ACTION OR PROCEEDING MAY BE HEARD AND DETERMINED IN SUCH NEW YORK STATE COURT OR, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, IN SUCH FEDERAL COURT.  THE UNDERSIGNED AGREES THAT A FINAL JUDGMENT IN ANY SUCH ACTION OR PROCEEDING SHALL BE CONCLUSIVE AND MAY BE ENFORCED IN OTHER JURISDICTIONS BY SUIT ON THE JUDGMENT OR IN ANY OTHER MANNER PROVIDED BY LAW.  NOTHING IN THIS GUARANTY SUPPLEMENT, THE SUBSIDIARY GUARANTY OR IN ANY OTHER LOAN DOCUMENT SHALL AFFECT ANY RIGHT THAT THE ADMINISTRATIVE AGENT, ANY LENDER OR ANY L/C ISSUER MAY OTHERWISE HAVE TO BRING ANY ACTION OR PROCEEDING RELATING TO THIS GUARANTY SUPPLEMENT, THE SUBSIDIARY GUARANTY OR ANY OTHER LOAN DOCUMENT AGAINST THE UNDERSIGNED OR ITS PROPERTIES IN THE COURTS OF ANY JURISDICTION.



	Exhibit 10.14
	Section 1. Grant of Security.
	(a) all Accounts;
	(b) all cash and Cash Equivalents;
	(c) all Chattel Paper;
	(d) all Commercial Tort Claims set forth on Schedule IV hereto or for which notice is provided pursuant to Section 5(b) below;
	(e) all Deposit Accounts;
	(f) all Documents;
	(g) all Equipment;
	(h) all Farm Products;
	(i) Subject to Section 23 hereof, all Fixtures;
	(j) all General Intangibles;
	(k) all Goods;
	(l) all Instruments;
	(m) all Inventory;
	(n) all Letter-of-Credit Rights;
	(o) the following (the “Security Collateral”):
	(i) all indebtedness from time to time owed to such Grantor (the “Pledged Debt”), and the instruments and promissory notes, if any, evidencing such indebtedness, and all interest, cash, instruments and other property from time to time received, receivable or otherwise distributed in respect of or in exchange for any or all of the Pledged Debt;
	(ii) all Equity Interests from time to time acquired, owned or held by such Grantor in any manner, including, without limitation, the Equity Interests of each Grantor set forth opposite such Grantor’s name on and otherwise described on Schedule II (as such Schedule II may be supplemented from time to time by supplements to this Agreement) (all such Equity Interests, being the “Pledged Equity”), and the certificates, if any, representing such additional shares or units or other Equity Interests, and all dividends, distributions, return of capital, cash, instruments and other property from time to time received, receivable or otherwise distributed in respect of or in exchange for any or all of such shares or other Equity Interests and all warrants, rights or options issued thereon or with respect thereto; provided that such Grantor shall not be required to pledge, and the terms “Pledged Equity” and “Security Collateral” used in this Agreement shall not include any Equity Interests in any Foreign Subsidiary (or any Domestic Subsidiary if substantially all of its assets consist of Equity Interests of one or more Foreign Subsidiaries) acquired, owned or otherwise held by such Grantor which, when aggregated with all of the other shares of stock in such Subsidiary pledged by such Grantor, would result in more than 65% of the shares of stock in such Subsidiary entitled to vote (within the meaning of Treasury Regulation Section 1.9562(c)(2) promulgated under the Code) (the “Voting Foreign Stock”) being pledged to the Administrative Agent, on behalf of the Secured Parties under this Agreement; provided, further, that all of the shares of stock or units or other Equity Interests in such Foreign Subsidiary not entitled to vote (within the meaning of Treasury Regulation Section 1.956-2(c)(2) promulgated under the Code) (the “Non-Voting Foreign Stock”) shall be pledged by such Grantor; and
	(iii) all Investment Property and all Financial Assets, and all dividends, distributions, return of capital, interest, cash, instruments and other property from time to time received, receivable or otherwise distributed in respect of or in exchange therefor and all warrants, rights or options issued thereon or with respect thereto;
	(p) all contracts and agreements between any Grantor and one or more additional parties (including, without limitation, any Swap Contracts, licensing agreements and any partnership agreements, joint venture agreements, limited liability company agreements) and the IP Agreements (as hereinafter defined), in each case as such agreements may be amended, amended and restated, supplemented or otherwise modified from time to time (collectively, the “Assigned Agreements”), including, without limitation, all rights of such Grantor to receive moneys due and to become due under or pursuant to the Assigned Agreements, (all such Collateral being the “Agreement Collateral”);
	(q) the following (collectively, the “Intellectual Property Collateral”):
	(i) all patents, patent applications, utility models, statutory invention registrations and all inventions claimed or disclosed therein and all improvements thereto (“Patents”);
	(ii) all trademarks, service marks, domain names, trade dress, logos, designs, slogans, trade names, business names, corporate names and other source identifiers, whether registered or unregistered (provided that no security interest shall be granted in United States intent-to-use trademark applications to the extent that, and solely during the period in which, the grant of a security interest therein would impair the validity or enforceability of such intent-to-use trademark applications under applicable federal law), together, in each case, with the goodwill symbolized thereby (“Trademarks”);
	(iii) all copyrights, including, without limitation, copyrights in Computer Software (as hereinafter defined), internet web sites and the content thereof, whether registered or unregistered (“Copyrights”);
	(iv) all computer software, programs and databases (including, without limitation, source code, object code and all related applications and data files), firmware and documentation and materials relating thereto, together with any and all maintenance rights, service rights, programming rights, hosting rights, test rights, improvement rights, renewal rights and indemnification rights and any substitutions, replacements, improvements, error corrections, updates and new versions of any of the foregoing (“Computer Software”); 
	(v) all confidential and proprietary information, including, without limitation, know-how, trade secrets, manufacturing and production processes and techniques, inventions, research and development information, databases and data, including, without limitation, technical data, financial, marketing and business data, pricing and cost information, business and marketing plans and customer and supplier lists and information (collectively, “Trade Secrets”), and all other intellectual, industrial and intangible property of any type, including, without limitation, industrial designs and mask works;
	(vi) all registrations and applications for registration for any of the foregoing, including, without limitation, those registrations and applications for registration set forth in Schedule III hereto (as such Schedule III may be supplemented from time to time by supplements to this Agreement, each such supplement being substantially in the form of Exhibit C hereto (an “IP Security Agreement Supplement”) executed by such Grantor to the Administrative Agent from time to time), together with all reissues, divisions, continuations, continuations-in-part, extensions, renewals and reexaminations thereof;
	(vii) all tangible embodiments of the foregoing, all rights in the foregoing provided by international treaties or conventions, all rights corresponding thereto throughout the world and all other rights of any kind whatsoever of such Grantor accruing thereunder or pertaining thereto;
	(viii) all agreements, permits, consents, orders and franchises relating to the license, development, use or disclosure of any of the foregoing to which such Grantor, now or hereafter, is a party or a beneficiary (“IP Agreements”); and
	(ix)  any and all claims for damages and injunctive relief for past, present and future infringement, dilution, misappropriation, violation, misuse or breach with respect to any of the foregoing, with the right, but not the obligation, to sue for and collect, or otherwise recover, such damages;  

	(r) all books and records (including, without limitation, customer lists, credit files, printouts and other computer output materials and records) of such Grantor pertaining to any of the Collateral; 
	(i) any Equity Interests issued by an Unrestricted Subsidiary; 
	(iii) any lease, license or other agreement or any property subject to a purchase money Lien permitted under the Credit Agreement to the extent that (and only for so long as) a grant of a security interest therein would violate or invalidate such lease, license, agreement, or purchase money arrangement, or create a right of termination in favor of any other party thereto (other than any Grantor), in each case to the extent not rendered unenforceable pursuant to applicable provisions of the UCC or other applicable law, provided, that the Collateral includes proceeds and receivables of any property excluded under this clause (iii), the assignment of which is expressly deemed effective under the UCC notwithstanding such prohibition; and



	Section 2. Security for Obligations.
	Section 3. Grantors Remain Liable.
	Section 4. Delivery and Control of Security Collateral.
	(b) Promptly upon the request of the Administrative Agent, with respect to any Security Collateral in which any Grantor has any right, title or interest and that constitutes an uncertificated security of a Subsidiary, such Grantor will cause the issuer thereof either (i) to register the Administrative Agent as the registered owner of such security or (ii) to agree in an authenticated record with such Grantor and the Administrative Agent that such issuer will comply with instructions with respect to such security originated by the Administrative Agent without further consent of such Grantor, such authenticated record to be in form and substance satisfactory to the Administrative Agent.  During the continuation of an Event of Default, with respect to any Security Collateral in which any Grantor has any right, title or interest and that is not an uncertificated security, promptly upon the request of the Administrative Agent, such Grantor will notify each such issuer of Pledged Equity that such Pledged Equity is subject to the security interest granted hereunder.  

	Section 5. Maintaining Collateral Accounts, Electronic Chattel Paper, Transferable Records and Letter-of-Credit Rights and Giving Notice of Commercial Tort Claims.
	(a) During the continuation of an Event of Default, promptly upon the request of the Administrative Agent, each Grantor will maintain all (i) Electronic Chattel Paper so that the Administrative Agent has control of the Electronic Chattel Paper in the manner specified in Section 9-105 of the UCC and (ii) all transferable records so that the Administrative Agent has control of the transferable records in the manner specified in Section 16 of the Uniform Electronic Transactions Act, as in effect in the jurisdiction governing such transferable record (“UETA” );
	(b) Each Grantor will give prompt notice to the Administrative Agent of any Commercial Tort Claim in excess of $7,500,000 that may arise in the future and will promptly execute or otherwise authenticate a supplement to this Agreement and otherwise take all necessary action, to subject such Commercial Tort Claim to the first priority security interest created under this Agreement; and

	Section 6. Representations and Warranties.
	(a) As of the Closing Date and, after the Closing Date, except as otherwise notified to the Administrative Agent pursuant to Section 9(a), (i) such Grantor’s exact legal name, as defined in Section 9-503(a) of the UCC, type of organization, jurisdiction of organization, organizational identification number (if any) and taxpayer identification number, is correctly set forth in Schedule I hereto (as such Schedule I may be supplemented from time to time by supplements to this Agreement), (ii) such Grantor is located (within the meaning of Section 9-307 of the UCC) and has its chief executive office, in the state or jurisdiction set forth in Schedule I hereto and (iii) such Grantor has no trade names other than as listed on Schedule I hereto and within the 5 years preceding the date hereof, has not changed its name, location, chief executive office, type of organization, jurisdiction of organization, organizational identification number or taxpayer identification number from those set forth on Schedule I, except as described on Schedule I.
	(b) All of the Equipment and Inventory of such Grantor, in each case, with value (together with the value of all Equipment and Inventory of all other Grantors located at the same place) in excess of $7,500,000 are located at the places specified therefor in Schedules 5.08(b), (c) and (d) to the Credit Agreement as of the date specified in Section 5.08(b), (c) and (d), respectively, and as of the date each such schedule is required to be updated pursuant to the terms of the Credit Agreement.  All Pledged Equity consisting of certificated securities and Pledged Debt in an aggregate principal amount in excess of $7,500,000 have been delivered to the Administrative Agent in accordance herewith and the Credit Agreement.
	(c) Such Grantor is the legal and beneficial owner of the Collateral granted or purported to be granted by it free and clear of any Lien, claim, option or right of others, except for the security interest created under this Agreement, and Liens permitted under Section 7.01 of the Credit Agreement.
	(d) The Pledged Equity pledged by such Grantor on the Closing Date constitutes the percentage of the issued and outstanding Equity Interests of the issuers thereof indicated on Schedule II hereto.
	(e) Upon the filing of appropriate financing statements and the recordation of the Intellectual Property Security Agreement with the U.S. Patent and Trademark Office and the U.S. Copyright Office, all actions necessary to perfect the security interest in the Collateral of such Grantor created under this Agreement with respect to which a Lien may be perfected by filing pursuant to the UCC or 35 U.S.C. §261, 15 U.S.C. §1060 or 17 U.S.C. §205 shall have been duly made or taken and are in full force and effect, and this Agreement creates in favor of the Administrative Agent for the benefit of the Secured Parties a valid and, together with such filings and other actions, perfected first priority security interest in such Collateral of such Grantor (subject to the Perfection Exceptions, Liens permitted by Sections 7.01(b), (i), (p), (ee) and (ff) of the Credit Agreement and non-consensual Liens arising by operation of Law and permitted by Section 7.01 of the Credit Agreement), securing the payment of the Secured Obligations.
	(f) Except as could not reasonably be expected to have a Material Adverse Effect as to itself and its Intellectual Property Collateral:
	(i) The operation of such Grantor’s business as currently conducted or as contemplated to be conducted and the use of the Intellectual Property Collateral in connection therewith do not conflict with, infringe, misappropriate, dilute, misuse or otherwise violate the intellectual property rights of any third party.
	(ii) Such Grantor is the exclusive owner of all right, title and interest in and to the Intellectual Property Collateral, and is entitled to use all Intellectual Property Collateral subject only to the terms of the IP Agreements.
	(iii) As of the Closing Date, the Intellectual Property Collateral set forth on Schedule III hereto includes (A) all of the patents, patent applications, trademark registrations and applications, copyright registrations and applications and IP Agreements owned by such Grantor and material to such Grantor’s business, (B) all domain names owned by any Grantor and (C) all material IP Agreements of any Grantor.
	(iv) The Intellectual Property Collateral is subsisting and has not been adjudged invalid or unenforceable in whole or part, and to such Grantor’s knowledge, is valid and enforceable.  Such Grantor is not aware of any uses of any item of Intellectual Property Collateral that could be expected to lead to such item becoming invalid or unenforceable.
	(v) Such Grantor has made or performed all filings, recordings and other acts and has paid all required fees and taxes to maintain and protect its interest in each and every item of Intellectual Property Collateral in full force and effect throughout the world, and to protect and maintain its interest therein including, without limitation, recordations of any of its interests in the Patents and Trademarks with the U.S. Patent and Trademark Office and in corresponding national and international patent offices, and recordation of any of its interests in the Copyrights with the U.S. Copyright Office and in corresponding national and international copyright offices.  Such Grantor has used proper statutory notice in connection with its use of each patent, trademark and copyright in the Intellectual Property Collateral.
	(vi) No claim, action, suit, investigation, litigation or proceeding has been asserted or is pending or threatened against such Grantor (i) based upon or challenging or seeking to deny or restrict the Grantor’s rights in or use of any of the Intellectual Property Collateral, (ii) alleging that the Grantor’s rights in or use of the Intellectual Property Collateral or that any services provided by, processes used by, or products manufactured or sold by, such Grantor infringe, misappropriate, dilute, misuse or otherwise violate any patent, trademark, copyright or any other proprietary right of any third party, or (iii) alleging that the Intellectual Property Collateral is being licensed or sublicensed in violation or contravention of the terms of any license other agreement. No Person is engaging in any activity that infringes, misappropriates, dilutes, misuses or otherwise violates the Intellectual Property Collateral or the Grantor’s rights in or use thereof.
	(vii) With respect to each IP Agreement: (A) such IP Agreement is valid and binding and in full force and effect and represents the entire agreement between the respective parties thereto with respect to the subject matter thereof; (B) such IP Agreement will not cease to be valid and binding and in full force and effect on terms identical to those currently in effect as a result of the rights and interest granted herein, nor will the grant of such rights and interest constitute a breach or default under such IP Agreement or otherwise give any party thereto a right to terminate such IP Agreement; (C) such Grantor has not received any notice of termination or cancellation under such IP Agreement; (D) such Grantor has not provided any notice of a breach or default under such IP Agreement, which breach or default has not been cured; (E) such Grantor has not granted to any other third party any rights, adverse or otherwise, under such IP Agreement; and (F) neither such Grantor nor any other party to such IP Agreement is in breach or default thereof in any material respect, and no event has occurred that, with notice or lapse of time or both, would constitute such a breach or default or permit termination, modification or acceleration under such IP Agreement.
	(viii) To such Grantor’s knowledge, (A) none of the Trade Secrets of such Grantor has been used, divulged, disclosed or appropriated to the detriment of such Grantor for the benefit of any other Person other than such Grantor; (B) no employee, independent contractor or agent of such Grantor has misappropriated any trade secrets of any other Person in the course of the performance of his or her duties as an employee, independent contractor or agent of such Grantor; and (C) no employee, independent contractor or agent of such Grantor is in default or breach of any term of any employment agreement, non-disclosure agreement, assignment of inventions agreement or similar agreement or contract relating in any way to the protection, ownership, development, use or transfer of such Grantor’s Intellectual Property Collateral.
	(ix) No Grantor or Intellectual Property Collateral is subject to any outstanding consent, settlement, decree, order, injunction, judgment or ruling restricting the use of any Intellectual Property Collateral or that would impair the validity or enforceability of such Intellectual Property Collateral.


	Section 7. Further Assurances.
	(b) Each Grantor hereby authorizes the Administrative Agent to file one or more financing or continuation statements, and amendments thereto, including, without limitation, one or more financing statements indicating that such financing statements cover all assets or all personal property (or words of similar effect) of such Grantor, in each case without the signature of such Grantor, and regardless of whether any particular asset described in such financing statements falls within the scope of the UCC or the granting clause of this Agreement.  A photocopy or other reproduction of this Agreement or any financing statement covering the Collateral or any part thereof shall be sufficient as a financing statement where permitted by law.  Each Grantor ratifies its authorization for the Administrative Agent to have filed such financing statements, continuation statements or amendments filed prior to the date hereof.

	Section 8. As to Insurance.
	Section 9. Post-Closing Changes; Bailees; Collections on Assigned Agreements and Accounts.
	(b) During the continuation of an Event of Default, if Collateral of any Grantor with an aggregate value in excess of $7,500,000 is at any time in the possession or control of a warehouseman, bailee or agent, upon the request of the Administrative Agent such Grantor will (i) notify such warehouseman, bailee or agent of the security interest created hereunder, (ii) instruct such warehouseman, bailee or agent to hold all such Collateral solely for the Administrative Agent’s account subject only to the Administrative Agent’s instructions, (iii) use commercially reasonable efforts to cause such warehouseman, bailee or agent to authenticate a record (in form and substance reasonably satisfactory to the Administrative Agent) acknowledging that it holds possession of such Collateral for the Administrative Agent’s benefit and shall act solely on the instructions of the Administrative Agent without the further consent of the Grantor or any other Person, and (iv) make such authenticated record available to the Administrative Agent. 
	(c) Except as otherwise provided in this Section 9(c), each Grantor will continue to collect, at its own expense, all amounts due or to become due such Grantor under the Accounts.  In connection with such collections, such Grantor may take (and, at the Administrative Agent’s direction during the continuation of an Event of Default, shall take) such commercially reasonable action as such Grantor (or the Administrative Agent) may deem necessary or advisable to enforce collection thereof; provided, however, that the Administrative Agent shall have the right at any time upon the occurrence and during the continuance of an Event of Default and upon written notice to such Grantor of its intention to do so, to notify the Obligors under any Accounts, of the assignment of such Accounts, to the Administrative Agent and to direct such Obligors to make payment of all amounts due or to become due to such Grantor thereunder directly to the Administrative Agent and, upon such notification and at the expense of such Grantor, to enforce collection of any such Accounts, to adjust, settle or compromise the amount or payment thereof, in the same manner and to the same extent as such Grantor might have done, and to otherwise exercise all rights with respect to such Accounts, including, without limitation, those set forth set forth in Section 9-607 of the UCC.  After receipt by any Grantor of the notice from the Administrative Agent referred to in the proviso to the preceding sentence, (i) all amounts and proceeds (including, without limitation, instruments) received by such Grantor in respect of the Accounts, of such Grantor shall be received in trust for the benefit of the Administrative Agent hereunder, shall be segregated from other funds of such Grantor and shall be either (A) released to such Grantor to the extent permitted under the terms of the Credit Agreement so long as no Event of Default shall have occurred and be continuing or (B) if any Event of Default shall have occurred and be continuing, applied as provided in Section 8.04 of the Credit Agreement and (ii) except with the consent of the Administrative Agent, such Grantor will not adjust, settle or compromise the amount or payment of any Account, release wholly or partly any Obligor thereof, or allow any credit or discount thereon.  No Grantor will permit or consent to the subordination of its right to payment under any of the Accounts to any other indebtedness or obligations of the Obligor thereof.

	Section 10.   As to Intellectual Property Collateral.
	(b) Each Grantor shall use property statutory notice in connection with its use of Intellectual Property Collateral that is material to the business of the Borrower and its Restricted Subsidiaries.  Except as could not be reasonably expected to have a Material Adverse Effect, no Grantor shall do or permit any act or knowingly omit to do any act whereby any of its Intellectual Property Collateral may lapse or become invalid or unenforceable or placed in the public domain.
	(c) Except where failure to do so could not reasonably be expected to cause a Material Adverse Effect, each Grantor shall take all commercially reasonable steps which it or the Administrative Agent (during the continuation of an Event of Default) deems reasonable and appropriate under the circumstances to preserve and protect each item of its Intellectual Property Collateral, including, without limitation, maintaining the quality of any and all products or services used or provided in connection with any of the Trademarks, consistent with the quality of the products and services as of the date hereof, and taking all steps necessary to ensure that all licensed users of any of the Trademarks use such consistent standards of quality.
	(d) With respect to its Intellectual Property Collateral, each Grantor agrees to execute or otherwise authenticate an agreement, in substantially the form set forth in Exhibit B hereto or otherwise in form and substance satisfactory to the Administrative Agent (an “Intellectual Property Security Agreement”), for recording the security interest granted hereunder to the Administrative Agent in such Intellectual Property Collateral with the U.S. Patent and Trademark Office, the U.S. Copyright Office and any other domestic governmental authorities necessary to perfect the security interest hereunder in such Intellectual Property Collateral.
	(e) Each Grantor agrees that should it obtain an ownership interest in any item of the type set forth in Section 1(q) that is not on the date hereof a part of the Intellectual Property Collateral (“After-Acquired Intellectual Property”) (i) the provisions of this Agreement shall automatically apply thereto, and (ii) any such After-Acquired Intellectual Property and, in the case of trademarks, the goodwill symbolized thereby, shall automatically become part of the Intellectual Property Collateral subject to the terms and conditions of this Agreement with respect thereto.  Each Grantor shall, concurrently with the delivery of financial statements under Section 6.01(a) and (b) of the Credit Agreement, execute and deliver to the Administrative Agent, or otherwise authenticate, an agreement substantially in the form of Exhibit C hereto or otherwise in form and substance satisfactory to the Administrative Agent (an “IP Security Agreement Supplement”) covering such After-Acquired Intellectual Property which IP Security Agreement Supplement shall be recorded with the U.S. Patent and Trademark Office, the U.S. Copyright Office and any other domestic governmental authorities necessary to perfect the security interest hereunder in such After-Acquired Intellectual Property.

	Section 11. Voting Rights; Dividends; Etc. 
	(i) Each Grantor shall be entitled to exercise any and all voting and other consensual rights pertaining to the Security Collateral of such Grantor or any part thereof for any purpose; provided, however, that such Grantor will not exercise or refrain from exercising any such right in a manner prohibited by the Credit Agreement.
	(ii) Each Grantor shall be entitled to receive and retain any and all dividends, interest and other distributions paid in respect of the Security Collateral of such Grantor if and to the extent that the payment thereof is not otherwise prohibited by the terms of the Loan Documents; provided, however, that any and all
	(A) dividends, interest and other distributions paid or payable other than in cash in respect of, and instruments and other property received, receivable or otherwise distributed in respect of, or in exchange for, any Security Collateral,
	(B) dividends and other distributions paid or payable in cash in respect of any Security Collateral in connection with a partial or total liquidation or dissolution or in connection with a reduction of capital, capital surplus or paidinsurplus and
	(C) cash paid, payable or otherwise distributed in respect of principal of, or in redemption of, or in exchange for, any Security Collateral,
	(iii) The Administrative Agent will execute and deliver (or cause to be executed and delivered) to each Grantor all such proxies and other instruments as such Grantor may reasonably request for the purpose of enabling such Grantor to exercise the voting and other rights that it is entitled to exercise pursuant to paragraph (i) above and to receive the dividends or interest payments that it is authorized to receive and retain pursuant to paragraph (ii) above.


	(b) Upon the occurrence and during the continuance of an Event of Default:
	(i) Upon notice to the applicable grantor, all rights of each Grantor (x) to exercise or refrain from exercising the voting and other consensual rights that it would otherwise be entitled to exercise pursuant to Section 11(a)(i) shall, upon notice to such Grantor by the Administrative Agent, cease and (y) to receive the dividends, interest and other distributions that it would otherwise be authorized to receive and retain pursuant to Section 11(a)(ii) shall automatically cease, and all such rights shall thereupon become vested in the Administrative Agent, which shall thereupon have the sole right to exercise or refrain from exercising such voting and other consensual rights and to receive and hold as Security Collateral such dividends, interest and other distributions.
	(ii) All dividends, interest and other distributions that are received by any Grantor contrary to the provisions of paragraph (i) of this Section 11(b) shall be received in trust for the benefit of the Administrative Agent, shall be segregated from other funds of such Grantor and shall be forthwith paid over to the Administrative Agent as Security Collateral in the same form as so received (with any necessary indorsement).


	Section 12. Additional Shares.
	Section 13. Administrative Agent Appointed AttorneyinFact.
	(a) to obtain and adjust insurance required to be paid to the Administrative Agent,
	(b) to ask for, demand, collect, sue for, recover, compromise, receive and give acquittance and receipts for moneys due and to become due under or in respect of any of the Collateral,
	(c) to receive, indorse and collect any drafts or other instruments, documents and Chattel Paper, in connection with clause (a) or (b) above, and
	(d) to file any claims or take any action or institute any proceedings that the Administrative Agent may deem necessary or desirable for the collection of any of the Collateral or otherwise to enforce compliance with the terms and conditions of any Assigned Agreement or the rights of the Administrative Agent with respect to any of the Collateral.

	Section 14. Administrative Agent May Perform.
	Section 15. The Administrative Agent’s Duties.
	Section 16. Remedies.
	(a) The Administrative Agent may exercise in respect of the Collateral, in addition to other rights and remedies provided for herein or otherwise available to it, all the rights and remedies of a secured party upon default under the UCC (whether or not the UCC applies to the affected Collateral) and also may:  (i) require each Grantor to, and each Grantor hereby agrees that it will at its expense and upon request of the Administrative Agent forthwith, assemble all or part of the Collateral as directed by the Administrative Agent and make it available to the Administrative Agent at a place and time to be designated by the Administrative Agent that is reasonably convenient to both parties; (ii) without notice except as specified below, sell the Collateral or any part thereof in one or more parcels at public or private sale, at any of the Administrative Agent’s offices or elsewhere, for cash, on credit or for future delivery, and upon such other terms as the Administrative Agent may deem commercially reasonable; (iii) occupy any premises owned or leased by any of the Grantors where the Collateral or any part thereof is assembled or located for a reasonable period in order to effectuate its rights and remedies hereunder or under law, without obligation to such Grantor in respect of such occupation; and (iv) exercise any and all rights and remedies of any of the Grantors under or in connection with the Collateral, or otherwise in respect of the Collateral, including, without limitation, (A) any and all rights of such Grantor to demand or otherwise require payment of any amount under, or performance of any provision of, the Assigned Agreements, the Accounts and the other Collateral, (B) withdraw, or cause or direct the withdrawal, of all funds with respect Cash Collateral Accounts and (C) exercise all other rights and remedies with respect to the Assigned Agreements, the Accounts and the other Collateral, including, without limitation, those set forth in Section 9-607 of the UCC.  Each Grantor agrees that, to the extent notice of sale shall be required by law, at least ten (10) days’ notice to such Grantor of the time and place of any public sale or the time after which any private sale is to be made shall constitute reasonable notification.  The Administrative Agent shall not be obligated to make any sale of Collateral regardless of notice of sale having been given.  The Administrative Agent may adjourn any public or private sale from time to time by announcement at the time and place fixed therefor, and such sale may, without further notice, be made at the time and place to which it was so adjourned.
	(b) All payments received by any Grantor under or in connection with any Assigned Agreement or otherwise in respect of the Collateral shall be received in trust for the benefit of the Administrative Agent, shall be segregated from other funds of such Grantor and shall be forthwith paid over to the Administrative Agent in the same form as so received (with any necessary indorsement).
	(c) The Administrative Agent may, without notice to any Grantor except as required by law and at any time or from time to time, charge, setoff and otherwise apply all or any part of the Secured Obligations against any funds held with respect to any Deposit Account that is not an Exempt Deposit Account. 
	 (f)  If the Administrative Agent shall determine to exercise its right to sell all or any of the Security Collateral of any Grantor pursuant to this Section 16, each Grantor agrees that, upon request of the Administrative Agent, such Grantor will, at its own expense, do or cause to be done all such other acts and things as may be necessary to make such sale of such Security Collateral or any part thereof valid and binding and in compliance with applicable law.
	 (g)  The Administrative Agent is authorized, in connection with any sale of the Security Collateral pursuant to this Section 16, to deliver or otherwise disclose to any prospective purchaser of the Security Collateral:  (i) any registration statement or prospectus, and all supplements and amendments thereto; (ii) any information and projections; and (iii) any other information in its possession relating to such Security Collateral.
	 (h)  Each Grantor acknowledges the impossibility of ascertaining the amount of damages that would be suffered by the Secured Parties by reason of the failure by such Grantor to perform any of the covenants contained in Section 16(f) above and, consequently, agrees that, if such Grantor shall fail to perform any of such covenants, it will pay, as liquidated damages and not as a penalty, an amount equal to the value of the Security Collateral on the date the Administrative Agent shall demand compliance with Section 9(f) above.

	Section 17. Indemnity and Expenses.
	Section 18. Amendments; Waivers; Additional Grantors; Etc. 
	(b) Upon the execution and delivery, or authentication, by any Person of a security agreement supplement in substantially the form of Exhibit A hereto (each a “Security Agreement Supplement”), (i) such Person shall be referred to as an “Additional Grantor” and shall be and become a Grantor hereunder, and each reference in this Agreement and the other Loan Documents to “Grantor” shall also mean and be a reference to such Additional Grantor,  and each reference in this Agreement and the other Loan Documents to “Collateral” shall also mean and be a reference to the Collateral of such Additional Grantor, and (ii) the supplemental schedules I through IV attached to each Security Agreement Supplement shall be incorporated into and become a part of and supplement Schedules I through IV, respectively, hereto, and the Administrative Agent may attach such supplemental schedules to such Schedules; and each reference to such Schedules shall mean and be a reference to such Schedules as supplemented pursuant to each Security Agreement Supplement.

	Section 19. Notices, Etc. 
	Section 20. Continuing Security Interest; Assignments under the Credit Agreement.
	Section 21. Release; Termination.
	(b) Upon the termination of the Aggregate Commitments and the payment in full in cash of the Secured Obligations (other than (A) contingent indemnification obligations as to which no claim has been asserted and (B) obligations and liabilities under Secured Cash Management Agreements and Secured Hedge Agreements as to which arrangements satisfactory to the applicable Cash Management Bank or Hedge Bank shall have been made) and the termination or expiration of all Letters of Credit (other than Letters of Credit which have been Cash Collateralized), the pledge and security interest granted hereby shall automatically terminate and all rights to the Collateral shall revert to the applicable Grantor.  Upon any such termination, the Administrative Agent will, at the applicable Grantor’s expense, execute and deliver to such Grantor such documents as such Grantor shall reasonably request to evidence such termination.

	Section 22. Execution in Counterparts.
	Section 23. The Mortgages.
	Section 24. Governing Law.

	Exhibit 10.18
	1. Employment.
	(a) General.  The Company shall employ Executive and Executive shall enter the employ of the Company, for the period and in the position set forth in this Section 1, and upon the other terms and conditions herein provided. 
	(b) Employment Term.  The initial term of employment under this Agreement (the “Term”) shall be for the period beginning no later than December 6, 2010 and ending on December 6, 2015, subject to earlier termination as provided in Section 3.  The Term shall automatically renew for additional one (1) year periods unless no later than sixty (60) days prior to the end of the otherwise applicable Term, either party gives written notice of non-renewal (“Notice of Non-Renewal”) to the other, in which case Executive’s employment will terminate at the end of the then-applicable Term or any earlier date set by the Company in accordance with Section 3 and subject to earlier termination as provided in Section 3.  The first date that Executive begins his employment with the Company shall be referred to herein as the “Start Date.”
	(c) Position and Duties.  
	(i) Executive shall serve as Chief Executive Officer of the Company and Parent (“CEO”) with the responsibilities, duties and authority customarily associated with such positions in a company the size and nature of the Company and such other responsibilities, duties and authority commensurate with such positions, as may from time to time be assigned to Executive by the Board of Directors of Parent (the “Board”).  Executive shall report only to the Board, the Board of Directors of the Company or any committee of any such board.  Executive shall devote substantially all of his working time and efforts to the business and affairs of the Company, and Executive shall not serve on any corporate, industry or civic boards or committees without the prior consent of the Board; provided that Executive shall be permitted to serve on charitable boards, be involved in charitable activities and manage his passive personal and family investments so long as such activities do not materially interfere with Executive’s duties hereunder or violate any covenant contained in Section 5, 6 or 7.
	(ii) As of the Start Date, the Parent and the Company shall cause the Executive to be appointed or elected to the Board and to the Board of Directors of the Company.  During the Term, the Board shall propose Executive for re-election to the Board and cause the Executive to be appointed or elected to the Board of Directors of the Company, and cause the Principal Stockholders to vote all of their shares of Common Stock in favor of such re-election or re-appointment to the Board.  Notwithstanding the foregoing, if the Principal Stockholders do not “control” the Parent, within the meaning of Section 405 of the Securities Act of 1933, the obligation to appoint or elect the Executive to the Board (but not the foregoing obligations to nominate and to cause the Principal Stockholders to vote for elections) shall not apply.  
	(iii) Executive’s principal place of employment shall be the offices of the Company in Ronkonkoma, New York.  


	2. Compensation and Related Matters.
	(a) Annual Base Salary.  During the Term, Executive shall receive a base salary at a rate of $750,000 per annum (as increased from time to time, the “Annual Base Salary”), which shall be paid in accordance with the customary payroll practices of the Company.  Such Annual Base Salary shall be reviewed (and may be increased, but not decreased) from time to time by the Board or an authorized committee of the Board.
	(b) Annual Bonus Opportunity. For the fiscal year ending September 30, 2011 and for each full fiscal year of the Company that begins thereafter during the Term, Executive will be eligible to participate in an annual bonus program established by the Board (the “Annual Bonus”).  Executive’s Annual Bonus compensation under such bonus program shall be targeted at 100% of his Annual Base Salary, subject to adjustments between the range of 50% to 200% for under or over performance, as determined in good faith by the Board (or an authorized committee of the Board).  Unless other written criteria is agreed to in writing by the Board (or another committee of the Board) and Executive, the bonus awards payable under the incentive program shall be based on the achievement of EBITDA based performance goals to be mutually determined by the Board (or an authorized committee of the Board) and Executive.  The Annual Bonus for fiscal year ending September 30, 2011 shall be pro-rated based on the number of days Executive is employed by the Company during such fiscal year. The Annual Bonus shall be paid as soon as reasonably practicable following the end of the applicable fiscal year, but in no event shall it be paid after March 15th of the calendar year following the calendar year in which the fiscal year to which the Annual Bonus relates.  
	(c) Sign-On Bonus.  Executive shall receive a one-time guaranteed sign-on bonus of $2.5 million in cash (the “Sign-on Bonus”), payable within 15 days following the Start Date.  The Company shall provide Executive with the opportunity to invest all or any portion of his after-tax proceeds in respect of the Sign-on Bonus in Common Stock, subject to such terms and conditions as may be approved by the Board.   Executive agrees to reimburse the Company for the Sign-on Bonus if the Company terminates Executive for Cause or Executive resigns without Good Reason prior to November 29, 2011; provided, that any portion of the Sign-on Bonus that is used by Executive to purchase Common Stock shall not be subject to the reimbursement provisions of this Section 2(c).   The Company is hereby authorized to deduct from Executive’s final paycheck(s), net of tax withholding, any amounts due and owing to the Company pursuant to this Section 2(c) and in the event the amount deducted from Executive’s final paycheck(s) is less than the Sign-on Bonus, Executive agrees to pay the Company the balance due within thirty (30) days of the Date of Termination.  
	(d) Stock Option Award. On or following the Start Date and no later than December 15, 2010, Executive will receive an award of stock options to purchase Common Stock (the “Options”).  The terms and conditions of the Options will be governed by Parent’s 2010 Equity Incentive Plan and the Stock Option Agreement in substantially the form attached hereto as Exhibit A.  The number of shares covered by such Options shall equal 1.5% of the fully diluted shares of Common Stock of Parent, as determined as of the date such Options are granted to Executive and based on the assumed issuance of all shares reserved for issuance thereunder.  The Options shall have a per share exercise price equal to the per share price paid by the Principal Stockholders, which was $77,500 per share but after a proposed stock split is expected to be $500 per share, and Executive shall have the ability to pay the exercise price with the shares of Common Stock underlying the Options provided that, if the fair market value of such Option on the date of grant, as determined for purpose of Section 409A of the Internal Revenue Code, is greater than the foregoing, such Option shall be issued with an exercise price equal to such fair market value.
	(e) Benefits.  During the Term, Executive (and his eligible dependents) shall be eligible to participate in employee benefit plans, programs and arrangements of the Company applicable to senior-level executives (including, without limitation, retirement, health insurance, sick leave and other benefits) and consistent with the terms thereof, as in effect from time to time.  
	(f) Vacation.  During the Term, Executive shall be entitled to paid vacation in accordance with the Company’s vacation policies applicable to senior executives of the Company, as it may be amended from time to time; provided, however, that, in no event shall Executive be entitled to less than four (4) weeks of paid vacation annually.  Any vacation shall be taken at the reasonable and mutual convenience of the Company and Executive. 
	(g) Expenses.  During the Term, the Company shall reimburse Executive for all reasonable travel and other business expenses incurred by Executive in the performance of Executive’s duties to the Company in accordance with the Company’s expense reimbursement policy.
	(h) Reimbursement for Relocation Expenses.  Executive shall be entitled to reimbursement for reasonable and necessary expenses incurred during the Term in connection with Executive’s relocation from the Florence, Italy area to the New York metro area (which area shall include Long Island, New York), which reasonable and necessary expenses shall be subject to the terms of the Company’s relocation policy, but shall in any event include the expenses set forth on Exhibit B (collectively the “Moving Expenses”).  Except as otherwise set forth on Exhibit B, the Moving Expenses must be incurred in calendar year 2011 and the Company shall reimburse all Moving Expenses as soon as practicable after the date they are incurred and submitted to the Company but in any event prior to March 15, 2012.  Except as otherwise set forth on Exhibit B, Executive agrees to submit reasonable documentation relating to his requests for Moving Expense reimbursements no later than January 15, 2012.  
	(i) Key Person Insurance.  At any time during the Term, the Company shall have the right (but not the obligation) to insure the life of Executive for the Company’s sole benefit.   The Company shall have the right to determine the amount of insurance and the type of policy.  Executive shall reasonably cooperate with the Company in obtaining such insurance by submitting to reasonable physical examinations, by supplying all information reasonably required by any insurance carrier, and by executing all necessary documents reasonably required by any insurance carrier.  Executive shall incur no financial obligation by executing any required document, and shall have no interest in any such policy.  

	3. Termination.
	(a) Circumstances.
	(i) Death.  Executive’s employment hereunder shall terminate upon Executive’s death.  
	(ii) Disability.  If Executive has incurred a Disability, as defined below, the Company may terminate Executive’s employment while the Executive remains Disabled, provided that a Disability termination shall occur automatically in the event of a Disability pursuant to the second sentence of the definition thereof.  
	(iii) Termination for Cause.  The Company may terminate Executive’s employment for Cause, as defined below.
	(iv) Termination without Cause.  The Company may terminate Executive’s employment without Cause.
	(v) Resignation from the Company for Good Reason.  Executive may resign Executive’s employment with the Company for Good Reason, as defined below.
	(vi) Resignation from the Company Without Good Reason.  Executive may resign Executive’s employment with the Company for any reason other than Good Reason or for no reason.
	(vii) Non-extension of Term by the Company.  The Company may give notice of non-extension to Executive pursuant to Section 1.  
	(viii) Non-extension of Term by Executive.  Executive may give notice of non-extension to the Company pursuant to Section 1.

	(b) Notice of Termination.  Any termination of Executive’s employment by the Company or by Executive under this Section 3 (other than termination pursuant to paragraph (a)(i)) shall be communicated by a written notice to the other party hereto (i) indicating the specific termination provision in this Agreement relied upon, (ii) setting forth in reasonable detail the facts and circumstances claimed to provide a basis for termination of Executive’s employment under the provision so indicated, and (iii) specifying a Date of Termination which, if submitted by Executive, shall be at least thirty (30) days following the date of such notice (a “Notice of Termination”); provided, however, that in the event that Executive delivers a Notice of Termination to the Company, the Company may, in its sole discretion, change the Date of Termination to any date that occurs following the date of Company’s receipt of such Notice of Termination and is prior to the date specified in such Notice of Termination.  A Notice of Termination submitted by the Company may provide for a Date of Termination on the date Executive receives the Notice of Termination, or any date thereafter elected by the Company in its sole discretion, but not more than thirty (30) days after the giving of the notice without the Executive’s prior written consent.  The failure by either Party hereunder to set forth in the Notice of Termination any fact or circumstance which contributes to a showing of Cause or Good Reason (as applicable) shall not waive any right of such Party or preclude such Party from asserting such fact or circumstance in enforcing such Party’s rights hereunder. 
	(c) Company Obligations upon Termination (including due to death and Disability).  Upon termination of Executive’s employment pursuant to any of the circumstances listed in Section 3, Executive (or Executive’s estate) shall be entitled to receive the sum of:  (i) the portion of Executive’s Annual Base Salary earned through the Date of Termination, but not yet paid to Executive within thirty (30) days of termination; (ii) any accrued vacation owed to Executive under the Company’s vacation policy within thirty (30) days of termination; (iii) any expenses owed to Executive pursuant to Section 2(g) and Section 2(h) in accordance with each such section; (iv) except in the case of a termination by the Company for Cause, the bonus earned for any completed fiscal year at the time it would otherwise have been paid if Executive continued to be employed (including as to any deferrals); (v) except in the case of a termination by the Company for Cause, by the Executive without Good Reason or by the Executive by notice under Section 1(b), a pro rata bonus for the fiscal year of termination based on actual results for such fiscal year and paid when it would otherwise have been paid if the Executive continued to be employed (including as to any deferrals); and (vi) any amount accrued and arising from Executive’s participation in, or benefits accrued under any employee benefit plans, programs or arrangements, which amounts shall be payable in accordance with the terms and conditions of such employee benefit plans, programs or arrangements (collectively, the “Company Arrangements”).  Except as otherwise expressly required by law (e.g., COBRA) or as specifically provided herein, all of Executive’s rights to salary, severance, benefits, bonuses and other amounts hereunder (if any) shall cease upon the termination of Executive’s employment hereunder.  In the event that Executive’s employment is terminated by the Company for any reason, Executive’s sole and exclusive remedy with regard to the nonequity compensation for services shall be to receive the severance payments and benefits described in this Section 3(c) or Section 4, as applicable.  The foregoing shall not limit any of Executive’s rights with regard to equity (which shall be controlled by the relevant plan and grants) or any rights to indemnification, advancement of legal fees, and coverage under directors and officers liability insurance. 
	(d) Deemed Resignation.  Upon termination of Executive’s employment for any reason, Executive shall be deemed to have resigned from all offices and directorships, if any, then held with the Company or any of its Affiliates.

	4. Severance Payments.
	(a) Termination for Cause, or Termination Upon Death, Disability, Resignation from the Company Without Good Reason, or Non-extension of Term by Executive.  If Executive’s employment shall terminate as a result of Executive’s death pursuant to Section 3(a)(i) or Disability pursuant to Section 3(a)(ii), pursuant to Section 3(a)(iii) for Cause, pursuant to Section 3(a)(vi) for Executive’s resignation from the Company without Good Reason, or for no reason, or pursuant to Section 3(a)(viii) due to non-extension of the Term by Executive, Executive shall not be entitled to any severance payments or benefits, except as provided in Section 3(c). 
	(b) Termination without Cause, Resignation from the Company With Good Reason or Termination upon Non-Extension of the Term by the Company.  If Executive’s employment shall terminate without Cause pursuant to Section 3(a)(iv), pursuant to Section 3(a)(v) due to Executive’s resignation for Good Reason, or pursuant to Section 3(a)(vii) due to non-extension of the Term by the Company, then, subject to Executive signing on or before the 50th day following Executive’s Separation from Service (as defined below), and not revoking, a release of claims in the form attached as Exhibit C to this Agreement (the “Release”), and Executive’s continued compliance with Sections 5 and 6 up to the date of any such payment, subject to Section 11(m) hereof, Executive shall receive, in addition to payments and benefits set forth in Section 3(c), an amount in cash equal to two times the Annual Base Salary of Executive as of the Date of Termination, payable in the form of salary continuation payments in regular installments over the twenty-four month period following the date of Executive’s Date of Termination (the “Severance Period”) in accordance with the Company’s normal payroll practices.
	(c) Survival.  Notwithstanding anything to the contrary in this Agreement, the provisions of Sections 5 through 9 and Section 11 will survive the termination of Executive’s employment and the expiration or termination of the Term.  

	5. Competition.  Executive acknowledges that the Company will provide Executive with access to its Confidential Information (as defined below). In consideration for the rights provided to Executive as set forth in this Agreement and the Company’s provision of Confidential Information to Executive, the Company and Executive agree to the following provisions against unfair competition, which Executive acknowledges represent a fair balance of the Company’s rights to protect its business and Executive’s right to pursue employment:
	(a) Executive shall not, at any time during the Restriction Period, directly or indirectly engage in, have any equity interest in or manage or operate any person, firm, corporation, partnership or business (whether as director, officer, employee, agent, representative, partner, security holder, consultant or otherwise) that engages in any business which competes with any part of any material portion of the Business (as defined below) of the Company.  Nothing herein shall prohibit Executive from being a passive owner of not more than 2% of the outstanding equity interest in any entity that is publicly traded, so long as Executive has no active participation in the business of such entity.  The parties acknowledge that retail outlet companies shall not be deemed competitive with the Company unless their primary business is selling products competitive with those of the Company.  “Materiality” for purposes of this paragraph will be measured only at the time of Executive’s Date of Termination, provided that, if it is intended at such time for the Company to (i) acquire another entity, such target entity shall also be considered in the determination, or (ii) to enter into any other business, such other business shall also be considered in the determination so long as the Company has taken any substantial steps in furtherance of such business during the Term.
	(b) Executive shall not, at any time during the Restriction Period, except in the good faith performance of his duties with the Company, directly or indirectly, recruit or otherwise solicit or induce any employee, customer, other than a customer with regard to matters that are not competitive under Section 5(a), or supplier of the Company (i) to terminate its employment or arrangement with the Company, or (ii) to otherwise change its relationship with the Company. Executive shall not, at any time during the Restriction Period, directly or indirectly, either for Executive or for any other person or entity, (x) solicit any employee of the Company to terminate his or her employment with the Company, (y) employ any such individual during his or her employment with the Company and for a period of six months after such individual terminates his or her employment with the Company or (z) solicit any vendor or business affiliate of the Company to cease to do business with the Company.  The foregoing shall not be violated by general advertising not specifically targeted at the prohibited group or by providing upon request of an employee or a former employee a reference to any entity with which Executive is not affiliated so long as Executive is not initially identifying the individual to said entity. 
	(c) In the event the terms of this Section 5 shall be determined by any court of competent jurisdiction to be unenforceable by reason of its extending for too great a period of time or over too great a geographical area or by reason of its being too extensive in any other respect, it will be interpreted to extend only over the maximum period of time for which it may be enforceable, over the maximum geographical area as to which it may be enforceable, or to the maximum extent in all other respects as to which it may be enforceable, all as determined by such court in such action.
	(d) As used in this Section 5, (i) the term “Company” shall include the Parent, the Company and the Company’s direct and indirect subsidiaries, (ii) the term “Business” shall mean the business of the Company and shall include, without limitation, the manufacturing, marketing and/or retailing of vitamins, minerals and health supplements throughout the world as such business may be expanded or altered by the Company during the Term, provided, however, that the term “Business” shall not include any business of the Company materially entered into after the Executive’s termination of employment so long as the Company has not taken any substantial steps in furtherance of such business during the Term; and (iii) the term “Restriction Period” shall mean the period beginning on the Start Date and ending on the date that is two (2) years following the Date of Termination.
	(e) Each of the Parties hereto agrees that at no time during Executive’s employment by the Company or at any time within two (2) years thereafter shall such Party (which, in the case of the Company and Parent, shall mean their officers and the members of the Board and Board of Directors of the Company) make, or cause or assist any other person to make, with intent to damage, any public statement or other public communication which impugns or attacks, or is otherwise critical, in any material respect, of, the reputation, business or character of the other party (including, in the case of Parent, any of its directors or officers).  Notwithstanding the foregoing, nothing in this paragraph shall prevent the Company, Parent, Executive or any other person from (i) responding to incorrect, disparaging or derogatory public statements to the extent necessary to correct or refute such public statements, or (ii) making any truthful statement (A) to the extent necessary in connection with any litigation, arbitration or mediation involving this Agreement, including, but not limited to, the enforcement of this Agreement, (B) to the extent required by law or by any court, arbitrator, mediator or administrative or legislative body (including any committee thereof) with apparent jurisdiction or authority to order or require such person to disclose or make accessible such information, or (C) that is a normal comparative statement in the context of advertising, promotion or solicitation of customers, without reference to Executive’s prior relationship with the Company or Parent.
	(f) Executive represents that Executive’s employment by the Company does not and will not breach any agreement with any former employer, including any non-compete agreement or any agreement to keep in confidence or refrain from using information acquired by Executive prior to Executive’s employment by the Company.  During Executive’s employment by the Company, Executive agrees that Executive will not violate any non-solicitation agreements Executive entered into with any former employer or improperly make use of, or disclose, any information or trade secrets of any former employer or other third party, nor will Executive bring onto the premises of the Company or use any unpublished documents or any property belonging to any former employer or other third party, in violation of any lawful agreements with that former employer or third party.  The Company represents that it will not require or request Executive to breach any agreement with any former employer as to non-competition, non-solicitation, confidentiality or restrictions of similar nature that it is made aware of by Executive; furthermore, the Company recognizes that the Executive may be subject to certain post employment cooperation obligations to his former employer and will permit Executive to reasonably fulfill such obligations.

	6.  Nondisclosure of Proprietary Information.
	(a) Except in connection with the good faith performance of Executive’s duties hereunder or pursuant to Sections 6(c) and (e), Executive shall, in perpetuity, maintain in confidence and shall not directly, indirectly or otherwise, use, disseminate, disclose or publish, or use for Executive’s benefit or the benefit of any person, firm, corporation or other entity any confidential or proprietary information or trade secrets of or relating to the Company (including, without limitation, business plans, business strategies and methods, acquisition targets, intellectual property in the form of patents, trademarks and copyrights and applications therefor, ideas, inventions, works, discoveries, improvements, information, documents, formulae, practices, processes, methods, developments, source code, modifications, technology, techniques, data, programs, other know-how or materials, owned, developed or possessed by the Company, whether in tangible or intangible form, information with respect to the Company’s operations, processes, products, inventions, business practices, finances, principals, vendors, suppliers, customers, potential customers, marketing methods, costs, prices, contractual relationships, regulatory status, prospects and compensation paid to employees or other terms of employment) (collectively, the “Confidential Information”), or deliver to any person, firm, corporation or other entity any document, record, notebook, computer program or similar repository of or containing any such Confidential Information.  The Parties hereby stipulate and agree that, as between them, any item of Confidential Information is important, material and confidential and affects the successful conduct of the businesses of the Company (and any successor or assignee of the Company).  Notwithstanding the foregoing, Confidential Information shall not include any information that has been published in a form generally available to the public prior to the date Executive proposes to disclose or use such information, provided, that such publishing of the Confidential Information shall not have resulted from Executive directly or indirectly breaching Executive’s obligations under this Section 6(a) or any other similar provision by which Executive is bound.  For the purposes of the previous sentence, Confidential Information will not be deemed to have been published or otherwise disclosed merely because individual portions of the information have been separately published, but only if all material features comprising such information have been published in combination.
	(b) Upon termination of Executive’s employment with the Company for any reason, Executive will promptly deliver to the Company all correspondence, drawings, manuals, letters, notes, notebooks, reports, programs, plans, proposals, financial documents, or any other documents or property of the Company or concerning the Company’s customers, business plans, marketing strategies, products, property or processes.  Executive may retain and utilize his rolodex and similar address books (hard copy or electronic) containing only contact information.
	(c) Executive may respond to a lawful and valid subpoena or other legal process but (i) shall give the Company prompt notice thereof, (ii) upon request of the Company, shall make available to the Company and its counsel the documents and other information sought, as much in advance of the due date thereof as reasonably possible, and (iii) shall reasonably assist such counsel at the Company’s expense in resisting or otherwise responding to such process.
	(d) As used in this Section 6 and Section 7, the term “Company” shall include the Company and its direct and indirect subsidiaries and the Parent.
	(e) Nothing in this Agreement shall prohibit Executive from (i) disclosing information and documents when required by law, subpoena or court order (subject to the requirements of Section 6(c) above), (ii) disclosing information and documents to Executive’s attorney or tax adviser for the purpose of securing legal or tax advice or to governmental taxing authorities, (iii) disclosing Executive’s post-employment restrictions in this Agreement or elsewhere in confidence to any potential new employer, or (iv) retaining, at any time, Executive’s personal correspondence, Executive’s personal contacts and documents related to Executive’s own personal benefits, entitlements and obligations.
	(f) No equity plan or grant or other arrangement shall have any restrictive covenants or forfeiture provisions applicable to Executive that relate to the same type of limitations that are covered by Sections 5 and 6 hereof that are any broader than the related provisions in Sections 5 and 6. 

	7. Inventions.  
	8. Injunctive Relief.
	9. Assignment and Successors.
	10. Certain Definitions.
	(a) Affiliate.  “Affiliate” shall mean, with respect to any Person, any other Person directly or indirectly controlling, controlled by, or under common control with, such Person where “control” shall have the meaning given such term under Rule 405 of the Securities Act of 1933, as amended; provided, that, with respect to the Company, “Affiliate” shall not include any Principal Stockholder or any portfolio companies of the relevant Principal Stockholder. 
	(b) Cause.  The Company shall have “Cause” to terminate Executive’s employment hereunder upon:
	(i) The Executive’s willful misconduct with regard to the Company that results in a significant adverse impact on the Company; provided that no act or failure to act on Executive’s part will be considered “willful” unless done, or omitted to be done, by Executive not in good faith or without reasonable belief that his action or omission was in the best interests of the Company;
	(ii) The Executive being indicted for, convicted of, or pleading nolo contendere to, a felony or intentional crime involving material dishonesty other than, in any case, vicarious liability or traffic violations;
	(iii) The Executive’s conduct involving the use of illegal drugs;
	(iv) The Executive’s failure to attempt in good faith (other than when absent because of physical or mental incapacity) to follow a lawful directive of the Board within ten (10) days after written notice of such failure; and/or
	(v) The Executive’s breach of any provision contained in Sections 5 through 7, which continues beyond ten (10) days after written demand for substantial performance is delivered to Executive by the Company (to the extent that, in the reasonable judgment of the Board, such breach can be cured by Executive), so long as the breach (which shall be deemed to refer to all breaches in this paragraph) is (A) material and (B) results in a significant adverse impact on the Company.
	The Executive shall not be terminated for “Cause” unless reasonable notice is provided to Executive and Executive is given an opportunity, together with counsel, to be heard before the Board, and thereafter whether or not an event giving rise to “Cause” has occurred will be determined by the Board reasonably and in good faith; provided that any such determination by the Board shall be subject to de novo review by the arbitrator pursuant to Section 11(i) based on the facts thereof.

	(c) Date of Termination.  “Date of Termination” shall mean (i) if Executive’s employment is terminated by Executive’s death, the date of Executive’s death; (ii) if Executive’s employment is terminated pursuant to Section 3(a)(ii) – (vi) either the date indicated in the Notice of Termination or the date specified by the Company pursuant to Section 3(b), whichever is earlier; (iii) if Executive’s employment is terminated pursuant to Section 3(a)(vii) or Section 3(a)(viii), the expiration of the then-applicable Term.
	(d) Disability.  “Disability” shall have occurred when the Executive has been unable to perform his material duties because of physical or mental incapacity for a period of at least 180 days in any 365 day period, as determined by a physician selected by the Company or its insurers and acceptable to Executive or Executive’s legal representative, with such agreement as to acceptability not to be unreasonably withheld or delayed.  Notwithstanding the foregoing, a Disability termination shall be deemed to occur earlier if, as a result of physical or mental incapacity, Executive experiences a “separation from service” within the meaning of Code Section 409A.   
	(e) Good Reason.  Executive shall have “Good Reason” to resign his employment within ninety (90) days after the occurrence of any of the following without his prior written consent:
	(i) Failure of the Company to continue Executive in the position of CEO or as a member of the Board; provided that failure to elect or appoint Executive, or to continue Executive’s election or appointment, as a member of the Board shall not constitute “Good Reason” if prohibited by, or impracticable under, law or prevailing corporate practice;
	(ii) A material diminution in the nature or scope of Executive’s responsibilities, duties or authority;
	(iii) The Company’s or Parent’s material breach of this Agreement or other agreements with Executive which results in a significant adverse impact upon Executive, provided that, for clarity, the parties acknowledge that a breach of Section 1(c)(ii) hereof shall be deemed to have a significant adverse impact upon Executive;
	(iv) The relocation by the Company of Executive’s primary place of employment with the Company by more than 50 miles from Ronkonkoma, New York;
	(v) The failure of the Company to obtain the assumption in writing delivered to Executive of its obligation to perform this Agreement by any successor to all or substantially all of the assets of the Company; or
	(vi) The failure of the Company to timely pay to Executive any significant amounts due under the terms of this Agreement;
	in any case of the foregoing, that remains uncured after ten (10) business days after Executive has provided the Company written notice that Executive believes in good faith that such event giving rise to such claim of Good Reason has occurred.

	(f) Liquidity Event.  “Liquidity Event” shall mean either (a) the consummation of the sale, transfer, conveyance or other disposition in one or a series of transactions, of the equity securities of Parent or its successor held, directly or indirectly, by any of the Principal Stockholders in exchange for cash, or in the case of any transaction resulting in the exchange for consideration other than cash (“non-cash consideration”) the receipt of cash upon the disposition of such non-cash consideration, such that immediately following such transaction or disposition (or series of transactions or dispositions), the total number of all equity securities of Parent or its successor held, directly or indirectly, by the Principal Stockholders is, in the aggregate, less than 25% of the total number of equity securities (as such securities may be adjusted for the occurrence of a corporate event) held, directly or indirectly, by the Principal Stockholders as of the Effective Date (as such securities may be adjusted for the occurrence of a corporate event); or (b) the consummation of the sale, lease, transfer, conveyance or other disposition (other than by way of merger or consolidation (other than any transaction otherwise covered under the preceding sub-clause(a))), in one or a series of related transactions, of all or substantially all of the assets of the Company, or the Company and its subsidiaries taken as a whole, to any “person” (as such term is defined in Section 13(d)(3) of the Securities Exchange Act of 1934, as amended) other than to any Principal Stockholders or an Affiliate of any Principal Stockholders.  
	(g) Person.  “Person” shall mean an individual, partnership, corporation, limited liability company, business trust, joint stock company, trust, unincorporated association, joint venture, governmental authority or other entity of whatever nature.
	(h) Principal Stockholders.  “Principal Stockholders” shall mean (i) Carlyle Partners V, L.P., a Delaware limited partnership, Carlyle Partners V-A, L.P., a Delaware limited partnership, CP V Coinvestment A, L.P., a Delaware limited partnership, CP V Coinvestment B, L.P., a Delaware limited partnership, and CEP III Participations, SARL SICAR, and (ii) any of their Affiliates to which (a) any of the Principal Stockholders transfers Common Stock or (b) Parent issues Common Stock.

	11. Miscellaneous Provisions.
	(a) Governing Law.  This Agreement shall be governed, construed, interpreted and enforced in accordance with its express terms, and otherwise in accordance with the substantive laws of the State of New York without reference to the principles of conflicts of law of the State of New York or any other jurisdiction, and where applicable, the laws of the United States.
	(b) Validity.  The invalidity or unenforceability of any provision or provisions of this Agreement shall not affect the validity or enforceability of any other provision of this Agreement, which shall remain in full force and effect.  
	(c) Notices.  Any notice, request, claim, demand, document and other communication hereunder to any Party shall be effective upon receipt (or refusal of receipt) and shall be in writing and delivered personally or sent by facsimile or certified or registered mail, postage prepaid, as follows:
	(i) If to the Company:
	(ii) If to Executive, at the last address that the Company has in its personnel records for Executive.  

	(d) Counterparts.  This Agreement may be executed in several counterparts, each of which shall be deemed to be an original, but all of which together will constitute one and the same Agreement.  Signatures delivered by facsimile shall be deemed effective for all purposes.
	(e) Entire Agreement.  The terms of this Agreement are intended by the Parties to be the final expression of their agreement with respect to the employment of Executive by the Company and supersede all prior understandings and agreements, whether written or oral.  The Parties further intend that this Agreement shall constitute the complete and exclusive statement of their terms and that no extrinsic evidence whatsoever may be introduced in any judicial, administrative, or other legal proceeding to vary the terms of this Agreement.    
	(f) Amendments; Waivers.  This Agreement may not be modified, amended, or terminated except by an instrument in writing, signed by Executive, a duly authorized officer of the Company and a duly authorized officer of Parent.  By an instrument in writing similarly executed, Executive, a duly authorized officer of the Company, or a duly authorized officer of Parent may waive compliance by the other Parties hereto with any specifically identified provision of this Agreement that each such other Party was or is obligated to comply with or perform; provided, however, that such waiver shall not operate as a waiver of, or estoppel with respect to, any other or subsequent failure.  No failure to exercise and no delay in exercising any right, remedy, or power hereunder preclude any other or further exercise of any other right, remedy, or power provided herein or by law or in equity.  
	(g) No Inconsistent Actions.  The Parties hereto shall not voluntarily undertake or fail to undertake any action or course of action inconsistent with the provisions or essential intent of this Agreement.  Furthermore, it is the intent of the Parties hereto to act in a fair and reasonable manner with respect to the interpretation and application of the provisions of this Agreement.
	(h) Construction.  This Agreement shall be deemed drafted equally by all the Parties. Its language shall be construed as a whole and according to its fair meaning.  Any presumption or principle that the language is to be construed against any Party shall not apply.  The headings in this Agreement are only for convenience and are not intended to affect construction or interpretation.  Any references to paragraphs, subparagraphs, sections or subsections are to those parts of this Agreement, unless the context clearly indicates to the contrary.  Also, unless the context clearly indicates to the contrary, (a) the plural includes the singular and the singular includes the plural; (b) “and” and “or” are each used both conjunctively and disjunctively; (c) “any,” “all,” “each,” or “every” means “any and all,” and “each and every”; (d) “includes” and “including” are each “without limitation”; (e) “herein,” “hereof,” “hereunder” and other similar compounds of the word “here” refer to the entire Agreement and not to any particular paragraph, subparagraph, section or subsection; and (f) all pronouns and any variations thereof shall be deemed to refer to the masculine, feminine, neuter, singular or plural as the identity of the entities or persons referred to may require.
	(i) Arbitration.  Any dispute or controversy arising under or in connection with this Agreement shall be settled exclusively by arbitration, conducted before an arbitrator in New York, New York, in accordance with the rules of the American Arbitration Association then in effect.  Judgment may be entered on the arbitration award in any court having jurisdiction; provided, however, that the Company or Executive shall be entitled to seek a restraining order or injunction in any court of competent jurisdiction to prevent any continuation of any violation of the provisions of Section 5, 6 or 7 of the Agreement, as applicable, and the Company, Parent and Executive hereby consent that such restraining order or injunction may be granted without requiring the Company to post a bond.  Only individuals who are (a) lawyers engaged full-time in the practice of law, as in-house counsel, as a judge or as a professor of law; and (b) on the AAA register of arbitrators shall be selected as an arbitrator.  Within twenty (20) days of the conclusion of the arbitration hearing, the arbitrator shall prepare written findings of fact and conclusions of law.  It is mutually agreed that the written decision of the arbitrator shall be valid, binding, final and non-appealable; provided however, that the Parties hereto agree that the arbitrator shall not be empowered to award punitive damages against any party to such arbitration.  In the event that an action is brought to enforce the provisions of this Agreement pursuant to this paragraph, (x) if the arbitrator determines that Executive is the prevailing party in such action, the Company shall be required to pay the arbitrator’s full fees and expenses (but not the Company’s or the Parent’s legal fees), (y) if the Company (or Parent) prevails in such action, Executive shall be required to pay the reasonable attorney’s fees and expenses of the Company and Parent in connection with such arbitration, as well as the arbitrator’s full fees and expenses and (z) if, in the opinion of the arbitrator deciding such action, there is no prevailing party, each party shall pay his or its own attorney’s fees and expenses and the arbitrator’s fees and expenses will be borne equally by the Parties thereto.  
	(j) Enforcement.  If any provision of this Agreement is held to be illegal, invalid or unenforceable under present or future laws effective during the Term, such provision shall be fully severable; this Agreement shall be construed and enforced as if such illegal, invalid or unenforceable provision had never comprised a portion of this Agreement; and the remaining provisions of this Agreement shall remain in full force and effect and shall not be affected by the illegal, invalid or unenforceable provision or by its severance from this Agreement. Furthermore, in lieu of such illegal, invalid or unenforceable provision there shall be added automatically as part of this Agreement a provision as similar in terms to such illegal, invalid or unenforceable provision as may be possible and be legal, valid and enforceable.
	(k) Attorneys Fees.  The Company shall pay for all reasonable and documented legal fees incurred by Executive in calendar year 2010 in connection with the negotiation of this Agreement and any other agreements related to Executive’s employment arrangement with the Company, up to a maximum of $50,000.  
	(l) Withholding.  The Company shall be entitled to withhold from any amounts payable under this Agreement any federal, state, local or foreign withholding or other taxes or charges which the Company is required to withhold. The Company shall be entitled to rely on an opinion of counsel if any questions as to the amount or requirement of withholding shall arise.
	(m) Section 409A.
	(i) General.  The intent of the Parties is that the payments and benefits under this Agreement comply with or be exempt from Section 409A of the Internal Revenue Code of 1986, as amended, and the regulations and guidance promulgated thereunder (collectively, “Section 409A”) and, accordingly, to the maximum extent permitted, this Agreement shall be interpreted to be in compliance therewith.  
	(ii) Separation from Service.  Notwithstanding anything in this Agreement to the contrary, any compensation or benefits payable under this Agreement that is designated under this Agreement as payable upon Executive’s termination of employment shall be payable only upon Executive’s “separation from service” with the Company within the meaning of Section 409A (a “Separation from Service”) and, except as provided below, any such compensation or benefits shall not be paid, or, in the case of installments, shall not commence payment, until the sixtieth (60th) day following Executive’s Separation from Service.  Any installment payments that would have been made to Executive during the sixty (60) day period immediately following Executive’s Separation from Service but for the preceding sentence shall be paid to Executive on the sixtieth (60th) day following Executive’s Separation from Service and the remaining payments shall be made as provided in this Agreement.
	(iii) Specified Employee.  Notwithstanding anything in this Agreement to the contrary, if Executive is deemed by the Company at the time of Executive’s Separation from Service to be a “specified employee” for purposes of Section 409A, to the extent delayed commencement of any portion of the benefits to which Executive is entitled under this Agreement is required in order to avoid a prohibited distribution under Section 409A, such portion of Executive’s benefits shall not be provided to Executive prior to the earlier of (i) the expiration of the six-month period measured from the date of Executive’s Separation from Service with the Company or (ii) the date of Executive’s death.  Upon the first business day following the expiration of the applicable Section 409A period, all payments deferred pursuant to the preceding sentence shall be paid in a lump sum to Executive (or to Executive’s estate or beneficiaries), and any remaining payments due to Executive under this Agreement shall be paid as otherwise provided herein.  Any tax gross up payment, within the meaning of Section 409A, provided for in this Agreement shall be made by the end of the Executive’s taxable year next following the Executive’s taxable year in which the Executive remits the related taxes, provided that, Executive provides the Company with a reimbursement request reasonably promptly following the date such tax is due.
	(iii) Expense Reimbursements.  To the extent that any reimbursements under this Agreement are subject to Section 409A, any such reimbursements payable to Executive shall be paid to Executive no later than December 31 of the year following the year in which the expense was incurred; provided, that Executive submits Executive’s reimbursement request reasonably promptly following the date the expense is incurred, the amount of expenses eligible for reimbursement, or in-kind benefits to be provided, during one taxable year shall not affect the amount eligible for reimbursement, or in-kind benefits to be provided, in any other taxable year; provided however, that the foregoing shall not be violated with regard to expenses reimbursed under any arrangement covered by Section 105(b) of the Code solely because such expenses are subject to a limit related to the period the arrangement is in effect.  Executive’s right to reimbursement, or in-kind benefits, under this Agreement will not be subject to liquidation or exchange for another benefit.    
	(v) Installments.  Executive’s right to receive any installment payments under this Agreement, including without limitation any salary continuation payments that are payable on Company payroll dates, shall be treated as a right to receive a series of separate payments and, accordingly, each such installment payment shall at all times be considered a separate and distinct payment as permitted under Section 409A.  To the extent any deferred compensation is intended to comply with and be subject to Section 409A (as opposed to any exception thereto), the Company may accelerate any such deferred compensation as long as such acceleration would not result in additional tax or interest pursuant to Section 409A and as long as such acceleration is permitted by Section 409A.  The decision as to when to make any payment within any specified time period shall solely be that of the Company.  

	(n) Indemnification.  Executive shall receive indemnification protection pursuant to the indemnification agreements attached hereto as Exhibits D and E.
	(o) No Mitigation; No Offset.  The Executive shall not be required to seek other employment or otherwise mitigate the amount of any payments to be made by the Company pursuant to this Agreement. The payments provided pursuant to this Agreement shall not be reduced by any compensation earned by the Executive as the result of employment by another employer after the Date of Termination or otherwise. The Company’s obligation to make the payments provided for in this Agreement and otherwise to perform its obligations hereunder shall not be affected by any set-off, counterclaim, recoupment, defense or other claim, right or action which the Company may have against the Executive or others. 
	(p) Joint and Several Liability.  The Company and the Parent shall be jointly and severally liable for all obligations of each hereunder.

	12. Section 280G
	(a) So long as the Company is described in Section 280G(b)(5)(A)(ii)(I) of the Code, if any payment or benefit (within the meaning of Section 280G(b)(2) of the Code), to the Executive or for the Executive’s benefit paid or payable or distributed or distributable pursuant to the terms of this Agreement or otherwise in connection with, or arising out of, the Executive’s employment with the Company or a change in ownership or effective control of the Company or of a substantial portion of its assets, would be subject to the excise tax imposed by Section 4999 of the Code (the “Excise Tax”), then, to the extent, if any, Executive elects to waive the right to receive such payments or benefits unless shareholder approval is obtained in accordance with Section 280G(b)(5)(B) of the Code, the Company shall use its commercially reasonable best efforts to prepare and deliver to its stockholders the disclosure required by Section 280G(b)(5)(B) of the Code with respect to the Payments and to obtain the approval of the Company’s stockholders in accordance with Section 280G(b)(5)(B) of the Code and the regulation codified at 26 C.F.R. §1.280G-1.  
	(b) In the event that (i) the Executive is entitled to receive any payments or benefits, whether payable, distributed or distributable pursuant to the terms of this Agreement or otherwise, that constitute “excess parachute payments” within the meaning of Section 280G of the Code, and (ii) the net after tax amount of such payments, after the Executive has paid all taxes due thereon (including, without limitation, taxes due under Section 4999 of the Code) is less than the net after-tax amount of all such payments and benefits otherwise due to the Executive in the aggregate, if such aggregate payments and benefits were reduced to an amount equal to 2.99 times the Executive’s “base amount” (as defined in Section 280G(b)(3) of the Code), then the aggregate amount of such payments and benefits payable to Executive shall be reduced to an amount that will equal 2.99 times the Executive’s base amount.  To the extent such aggregate parachute payment amounts are required to be so reduced, the parachute payment amounts due to the Executive (but no non -parachute payment amounts) shall be reduced in the following order: (i) payments and benefits due under Section 4 of this Agreement shall be reduced (if necessary, to zero) with amounts that are payable last reduced first; (ii) payments and benefits due in respect of any equity fully valued (or only reduced by a present value factor) for purpose of the calculation to be made under Section 280G calculation of the Code for purposes of this Section 12 (the “280G Calculation”) in reverse order of when payable; and (iii) payments and benefits due in respect of any options or stock appreciation rights with regard to Common Stock or equity securities valued under the 280G Calculation based on time of vesting shall be reduced in an order that is most beneficial to the Executive.  
	(c) The determinations to be made with respect to this Section 12 shall be made by a certified public accounting firm designated by the Company and reasonably acceptable to the Executive.  The Company shall be responsible for all charges of the Accountant.
	(d) In the event that the Internal Revenue Service or court ultimately makes a determination that the excess parachute payments or the base amount is an amount other than as determined initially, an appropriate adjustment shall be made with regard to Section 12(a) or (b) above, as applicable to reflect the final determination and the resulting impact.  
	(e) The provisions of Sections 12(b), (c) and (d) shall override provisions as to cutback below the 2.99 level in any equity plan or grant or any other arrangement.

	13. Employee Acknowledgement.

	Exhibit 10.19
	Section 1. Definitions.   (a) As used in this Agreement:
	“Affiliate” of any specified Person shall mean any other Person controlling, controlled by or under common control with such specified Person.
	“Corporate Status” describes the Indemnitee’s past, present or future status as a director, officer, fiduciary, trustee, employee or agent of (i) the Company or (ii) any other corporation, limited liability company, partnership or joint venture, trust, employee benefit plan or other enterprise at which such person is or was serving at the request of the Company.
	“Enterprise” shall mean the Company and any other corporation, limited liability company, partnership, joint venture, trust, employee benefit plan or other enterprise of which Indemnitee is or was serving at the request of the Company as a director, officer, employee, agent, fiduciary or trustee.
	“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended.
	“Expenses” shall mean all reasonable direct and indirect costs, expenses, fees and charges (including without limitation attorneys’ fees, retainers, court costs, transcript costs, fees and costs of experts, witness fees, travel expenses, duplicating costs, printing and binding costs, telephone charges, postage, delivery service fees, and all other disbursements or expenses) of the types customarily incurred in connection with prosecuting, defending, preparing to prosecute or defend, investigating, being or preparing to be a witness in, or otherwise participating in, a Proceeding.  Expenses also shall include, without limitation, (i) expenses incurred in connection with any appeal resulting from, incurred by Indemnitee in connection with, arising out of respect of or relating to, any Proceeding, including without limitation, the premium, security for, and other costs relating to any cost bond, supersedes bond, or other appeal bond or its equivalent, (ii) for purposes of Section 11(d) only, expenses incurred by Indemnitee in connection with the interpretation, enforcement or defense of Indemnitee’s rights under this Agreement, by litigation or otherwise, (iii) any federal, state, local or foreign taxes imposed on Indemnitee as a result of the actual or deemed receipt of any payments under this Agreement, and (iv) any interest, assessments or other charges in respect of the foregoing.
	“Indemnity Obligations” shall mean all obligations of the Company to Indemnitee under this Agreement, including the Company’s obligations to provide indemnification to Indemnitee and advance Expenses to Indemnitee under this Agreement.
	“Independent Counsel” shall mean a law firm, or a member of a law firm, that is experienced in matters of corporation law and neither presently is, nor in the past five years has been, retained to represent:  (i) the Company or Indemnitee in any matter material to either such party (other than with respect to matters concerning the Indemnitee under this Agreement, or of other indemnitees under similar indemnification agreements), or (ii) any other party to the Proceeding giving rise to a claim for indemnification hereunder; provided, however, that the term “Independent Counsel” shall not include any person who, under the applicable standards of professional conduct then prevailing, would have a conflict of interest in representing either the Company or Indemnitee in an action to determine Indemnitee’s rights under this Agreement.
	“Liabilities” means (i) all claims, liabilities, damages, losses, judgments (including pre- and post-judgment interest), orders, fines, penalties and other amounts payable in connection with, arising out of, or in respect of or relating to any Proceeding, including, without limitation, amounts paid in settlement in any Proceeding and all costs and expenses in complying with any judgment, order or decree issued or entered in connection with any Proceeding or any settlement agreement, stipulation or consent decree entered into or issued in settlement of any Proceeding.
	“Person” shall mean any individual, corporation, partnership, limited partnership, limited liability company, trust, governmental agency or body or any other legal entity.
	“Proceeding” shall mean any actual, threatened, pending or completed action, claim, suit, arbitration, alternate dispute resolution mechanism, formal or informal hearing, inquiry or investigation, litigation, inquiry, administrative hearing or any other actual, threatened, pending or completed judicial, administrative or arbitration proceeding (including, without limitation, any such proceeding under the Securities Act of 1933, as amended, or the Exchange Act or any other federal law, state law, statute or regulation), whether brought by or in the name or right of the Company or otherwise, and whether of a civil, criminal, administrative or investigative nature, in each case, in which Indemnitee was, is or will be, or is threatened to be, involved as a party, witness or otherwise by reason of Indemnitee’s Corporate Status or by reason of any actual or alleged action taken by Indemnitee or of any inaction on Indemnitee’s part while acting by reason of Indemnitee’s Corporate Status, in each case whether or not serving in such capacity at the time any liability or expense is incurred for which indemnification, reimbursement, or advancement of expenses can be provided under this Agreement.  
	“Sponsor Entities” means (i) Carlyle Partners V, L.P., a Delaware limited partnership, (ii) Carlyle Partners V-A, L.P., a Delaware limited partnership, (iii) CP V Coinvestment A, L.P., a Delaware limited partnership, (iv) CP V Coinvestment B, L.P., a Delaware limited partnership, (v) CEP III Participations, SARL SICAR, a Luxembourg SARL, and (vi) any other investment fund or related management company or general partner that is an Affiliate of the entities described in clauses (i)-(v) hereof, provided, however, that neither the Company nor any of its subsidiaries shall be considered Sponsor Entities hereunder.
	  (b) For the purpose hereof, references to “fines” shall include any excise tax assessed with respect to any employee benefit plan; references to “serving at the request of the Company” shall include any service as a director, officer, fiduciary, trustee, employee or agent of the Company which imposes duties on, or involves services by, such director, officer, fiduciary, trustee, employee or agent with respect to an employee benefit plan, its participants or beneficiaries; and a Person who acted in good faith and in a manner he reasonably believed to be in the best interests of the participants and beneficiaries of an employee benefit plan shall be deemed to have acted in manner “not opposed to the best interests of the Company” as referred to in this Agreement.

	Section 2. Indemnity in Third-Party Proceedings.  The Company shall indemnify and hold harmless Indemnitee, to the fullest extent permitted by applicable law, from and against all Liabilities and Expenses suffered or incurred by Indemnitee or on Indemnitee’s behalf in connection with any Proceeding (other than any Proceeding brought by or in the name or right of the Company to procure a judgment in its favor), or any claim, issue or matter therein, if Indemnitee acted in good faith and in a manner he reasonably believed to be in, or not opposed to, the best interests of the Company and, in the case of a criminal proceeding, had no reasonable cause to believe that Indemnitee’s conduct was unlawful.  
	Section 3. Indemnity in Proceedings by or in the Right of the Company.   The Company shall indemnify and hold harmless Indemnitee, to the fullest extent permitted by applicable law, from and against all Liabilities and Expenses suffered or incurred by Indemnitee or on Indemnitee’s behalf in connection with any Proceeding brought by or in the name or right of the Company to procure a judgment in its favor, or any claim, issue or matter therein, if Indemnitee acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests of the Company.  No indemnification for Liabilities and Expenses shall be made under this Section 3 in respect of any claim, issue or matter as to which Indemnitee shall have been finally adjudged by a court to be liable to the Company, unless and only to the extent that the Delaware Court of Chancery or any court in which the Proceeding was brought shall determine upon application that, despite the adjudication of liability but in view of all the circumstances of the case, Indemnitee is fairly and reasonably entitled to indemnification.
	Section 4. Indemnification for Expenses of a Party Who is Wholly or Partly Successful.  Notwithstanding any other provisions of this Agreement, and without limiting the rights of Indemnitee under any other provision hereof, to the fullest extent permitted by applicable law, to the extent that (i) Indemnitee is a party to (or a participant in) any Proceeding, (ii) the Company is not permitted by applicable law to indemnify Indemnitee with respect to any claim brought in such proceeding if such claim is asserted successfully against Indemnitee and (iii) Indemnitee is not wholly successful in such Proceeding but is successful, on the merits or otherwise (including settlement thereof), as to one or more but less than all claims, issues or matters in such Proceeding, then the Company shall indemnify Indemnitee against all Liabilities and Expenses actually and reasonably incurred by Indemnitee or on Indemnitee’s behalf in connection with each successfully resolved claim, issue or matter.  For purposes of this Section and without limitation, the termination of any claim, issue or matter in such a Proceeding by settlement, entry of a plea of nolo contendere or by dismissal, with or without prejudice, shall be deemed to be a successful result as to such claim, issue or matter.
	Section 5. Indemnification For Expenses as a Witness.  Notwithstanding any other provision of this Agreement, to the fullest extent permitted by applicable law and to the extent that Indemnitee is, by reason of Indemnitee’s Corporate Status, a witness in any Proceeding to which Indemnitee is not a party, he shall be indemnified against all Liabilities and Expenses suffered or incurred by him or on his behalf in connection therewith.
	Section 6. Additional Indemnification.  Notwithstanding any limitation in Sections 2, 3, or 4, the Company shall indemnify Indemnitee to the fullest extent permitted by applicable law if Indemnitee is a party to or threatened to be made a party to any Proceeding (including a Proceeding by or in the name or right of the Company to procure a judgment in its favor) against all Liabilities and Expenses suffered or incurred by Indemnitee in connection with such Proceeding: 
	(a) to the fullest extent permitted by the provision of the DGCL that authorizes or contemplates additional indemnification by agreement, or the corresponding provision of any amendment to or replacement of the DGCL, and
	(b) to the fullest extent authorized or permitted by any amendments to or replacements of the DGCL adopted after the date of this Agreement that increase the extent to which a corporation may indemnify its officers and directors.

	Section 7. Advancement of Expenses.  In accordance with the pre-existing requirement of Article Tenth of the Certificate of Incorporation, and notwithstanding any provision of this Agreement to the contrary, the Company shall advance, to the extent not prohibited by law, the Expenses incurred by Indemnitee in connection with any Proceeding, and such advancement shall be made no later than ten (10) days after the receipt by the Company of a statement or statements requesting such advances from time to time, whether prior to or after final disposition of any Proceeding.  Advances shall be unsecured and interest free.  Advances shall be made without regard to Indemnitee’s ability to repay the Expenses and without regard to Indemnitee’s ultimate entitlement to indemnification under the other provisions of this Agreement.  Advances shall include any and all Expenses incurred pursuing an action to enforce this right of advancement, including Expenses incurred preparing and forwarding statements to the Company to support the advances claimed.  The Indemnitee shall qualify for advances upon the execution and delivery to the Company of this Agreement, which shall constitute an undertaking providing that the Indemnitee undertakes to repay such advances if and to the extent that it is ultimately determined in a decision by a court of competent jurisdiction from which no appeal can be taken that Indemnitee is not entitled to be indemnified by the Company.  
	Section 8. Procedure for Notification and Defense of Claim.
	(a) Indemnitee shall notify the Company in writing of any Proceeding with respect to which Indemnitee intends to seek indemnification or advancement of Expenses hereunder as soon as reasonably practicable following the receipt by Indemnitee of written notice thereof.  The written notification to the Company shall include a description of the nature of the Proceeding and the facts underlying the Proceeding.  To obtain indemnification and/or advancement of Expenses under this Agreement, Indemnitee shall submit to the Company a written request therefor, including therein or therewith such documentation and information as is reasonably available to Indemnitee and is reasonably necessary to determine whether and to what extent Indemnitee is entitled to indemnification following the final disposition of such action, suit or proceeding.  Any delay or failure by Indemnitee to notify the Company hereunder will not relieve the Company from any liability which it may have to Indemnitee hereunder or otherwise than under this Agreement, and any delay or failure in so notifying the Company shall not constitute a waiver by Indemnitee of any rights under this Agreement.  The Secretary of the Company shall, promptly upon receipt of such a request for indemnification or advancement of Expenses, advise the Board in writing that Indemnitee has made such a request.
	(b) In the event Indemnitee is entitled to indemnification and/or advancement of Expenses with respect to any Proceeding, Indemnitee may, at Indemnitee’s option, (i) retain counsel selected by Indemnitee and approved by the Company (which approval shall not be unreasonably withheld, conditioned or delayed) to represent Indemnitee with respect to such Proceeding, at the sole expense of the Company, or (ii) have the Company assume the defense of Indemnitee in such Proceeding, in which case the Company shall assume the defense of such Proceeding with counsel selected by the Company and approved by Indemnitee (which approval shall not be unreasonably withheld, conditioned or delayed) within ten (10) days of the Company’s receipt of written notice of Indemnitee’s election to cause the Company to do so.  If the Company is required to assume the defense of any such Proceeding, it shall engage legal counsel for such defense, and the Company shall be solely responsible for all fees and expenses of such legal counsel and otherwise of such defense.  Such legal counsel may represent both Indemnitee and the Company (and/or any other party or parties entitled to be indemnified by the Company with respect to such matter) unless, in the reasonable opinion of legal counsel to Indemnitee, there is an actual or potential conflict of interest between Indemnitee and the Company (or any other such party or parties) or there are legal defenses available to Indemnitee that are not available to the Company (or any such other party or parties).  Notwithstanding either party’s assumption of responsibility for defense of a Proceeding, each party shall have the right to engage separate counsel at its own expense.  The party having responsibility for defense of a Proceeding shall provide the other party and its counsel with all copies of pleadings and material correspondence relating to the Proceeding.  Indemnitee and the Company shall reasonably cooperate in the defense of any Proceeding with respect to which indemnification is sought hereunder, regardless of whether the Company or Indemnitee assumes the defense thereof.  Indemnitee may not settle or compromise any Proceeding without the prior written consent of the Company, which consent shall not be unreasonably withheld, conditioned or delayed.  The Company may not, without the prior written consent of Indemnitee, which consent shall not be unreasonably withheld, conditioned or delayed, effect any settlement of any Proceeding against Indemnitee or which potentially or actually imposes any cost, liability, exposure or burden on Indemnitee.

	Section 9. Procedure Upon Application for Indemnification.  
	(a) Upon written request by Indemnitee for indemnification pursuant to Section 8(a), the Company shall advance all reasonable fees and expenses necessary to defend against a Claim pursuant to the undertaking set forth in Section 7 hereof.  If any determination by the Company is required by applicable law with respect to Indemnitee’s ultimate entitlement to indemnification, such determination shall be made (i) if Indemnitee shall request such determination be made by Independent Counsel, by Independent Counsel, and (ii) in all other circumstances, in any manner permitted by the DGCL, subject to Section 9(c).  Any decision that a determination is required by law, and any such determination, shall be made within forty-five (45) days after receipt of Indemnitee’s written request for indemnification pursuant to this Agreement.  Indemnitee shall cooperate with the person, persons or entity making such determination with respect to Indemnitee’s entitlement to indemnification, including providing to such person, persons or entity upon reasonable advance request any documentation or information which is not privileged or otherwise protected from disclosure and which is reasonably available to Indemnitee and reasonably necessary to such determination.  Any costs or Expenses (including attorneys’ fees and disbursements) incurred by Indemnitee in so cooperating with the person, persons or entity making such determination shall be borne by the Company (irrespective of the determination as to Indemnitee’s entitlement to indemnification) and the Company hereby indemnifies and agrees to hold Indemnitee harmless therefrom.  The Company will not deny any written request for indemnification hereunder by Indemnitee unless an adverse determination as to Indemnitee’s entitlement to such indemnification described in this Section 9(a) has been made.  The Company agrees to pay the reasonable fees and expenses of the Independent Counsel referred to above and to fully indemnify such counsel against any and all Expenses, claims, liabilities and damages arising out of or relating to this Agreement or its engagement pursuant hereto.  The Company shall be bound by and shall have no right to challenge a favorable determination of Indemnitee’s entitlements.
	(b) In the event any determination of entitlement to indemnification is to be made by Independent Counsel pursuant to Section 9(a) hereof, (i) the Independent Counsel shall be selected by the Company within ten (10) days of the Submission Date (the cost of each such counsel to be paid by the Company), (ii) the Company shall give written notice to Indemnitee advising it of the identity of the Independent Counsel so selected and (iii) Indemnitee may, within ten (10) days after such written notice of selection shall have been given, deliver to the Company Indemnitee’s written objection to such selection; provided, however, that such objection may be asserted only on the ground that the Independent Counsel so selected does not meet the requirements of “Independent Counsel” as defined in Section 1 of this Agreement, and the objection shall set forth with particularity the factual basis of such assertion.  Absent a timely objection, the person so selected shall act as Independent Counsel.  If a written objection is so made by Indemnitee, the Independent Counsel so selected may not serve as Independent Counsel unless and until such objection is withdrawn or a court of competent jurisdiction has determined that such objection is without merit.  If no Independent Counsel shall have been selected and not objected to before the later of (i) thirty (30) days after the later of submission by Indemnitee of a written request for indemnification pursuant to Section  9(a) hereof (the “Submission Date”) and (ii) ten (10) days after the final disposition of the Proceeding, each of the Company and Indemnitee shall select a law firm or member of a law firm meeting the qualifications to serve as Independent Counsel, and such law firms or members of law firms shall select the Independent Counsel.  Upon the due commencement of any judicial proceeding or arbitration pursuant to Section 11(a) of this Agreement, Independent Counsel shall be discharged and relieved of any further responsibility in such capacity (subject to the applicable standards of professional conduct then prevailing).
	(c) Notwithstanding anything in this Agreement to the contrary, no determination as to entitlement to indemnification under this Agreement shall be required to be made prior to the final disposition of the Proceeding; provided that, in absence of any such determination with respect to such Proceeding, the Company shall pay Liabilities and advance Expenses with respect to such Proceeding the Company had determined the Indemnitee to be entitled to indemnification and advancement of Expenses with respect to such Proceeding.

	Section 10. Presumptions and Effect of Certain Proceedings.
	(a) In making a determination with respect to entitlement to indemnification hereunder, the person or persons or entity making such determination shall, to the fullest extent not prohibited by law, presume that Indemnitee is entitled to indemnification under this Agreement if Indemnitee has submitted a request for indemnification in accordance with Section 8(a) of this Agreement, and the Company shall, to the fullest extent not prohibited by law, have the burden of proof to overcome that presumption in connection with the making by any person, persons or entity of any determination contrary to that presumption.  Neither the failure of the Company (including by its directors or independent legal counsel) to have made a determination prior to the commencement of any action pursuant to this Agreement that indemnification is proper in the circumstances because Indemnitee has met the applicable standard of conduct, nor an actual determination by the Company (including by its directors or independent legal counsel) that Indemnitee has not met such applicable standard of conduct, shall be a defense to the action or create a presumption that Indemnitee has not met the applicable standard of conduct.
	(b) If the person, persons or entity empowered or selected under Section 9 of this Agreement to determine whether Indemnitee is entitled to indemnification shall not have made a determination within thirty (30) days after receipt by the Company of the request therefore, the requisite determination of entitlement to indemnification shall, to the fullest extent not prohibited by law, be deemed to have been made and Indemnitee shall be entitled to such indemnification, absent a prohibition of such indemnification under applicable law; provided, however, that such 30-day period may be extended for a reasonable time, not to exceed an additional fifteen (15) days, if (i) the determination is to be made by Independent Counsel and Indemnitee objects to the Company’s selection of Independent Counsel and (ii) the Independent Counsel ultimately selected requires such additional time for the obtaining or evaluating of documentation and/or information relating thereto.
	(c) The termination of any Proceeding or of any claim, issue or matter therein, by judgment, order, settlement or conviction, or upon a plea of nolo contendere or its equivalent, shall not (except as otherwise expressly provided in this Agreement) adversely affect the right of Indemnitee to indemnification or create a presumption that Indemnitee did not act in good faith and in a manner which he reasonably believed to be in or not opposed to the best interests of the Company or, with respect to any criminal Proceeding, that Indemnitee had reasonable cause to believe that Indemnitee’s conduct was unlawful.
	(d) Effect of Settlement.  To the greatest extent permitted by law, settlement of any Proceeding without any finding of responsibility, wrongdoing or guilt on the part of the Indemnitee with respect to claims asserted in such Proceeding shall constitute a conclusive determination that Indemnitee is entitled to indemnification hereunder with respect to such Proceeding.
	(e) Reliance as Safe Harbor.  For purposes of any determination of good faith, Indemnitee shall be deemed to have acted in good faith if Indemnitee’s action is based on the records or books of account of the Enterprise, including financial statements, or on information supplied to Indemnitee by the officers, employees, boards (or committees thereof) of the Enterprise in the course of their duties, or on the advice of legal counsel or other advisors (including financial advisors and accountants) for the Enterprise or on information or records given or reports made to the Enterprise by an independent certified public accountant or by an appraiser or other expert or adviser selected with reasonable care by the Enterprise.  The provisions of this Section 10(e) shall not be deemed to be exclusive or to limit in any way the other circumstances in which the Indemnitee may be deemed to have met the applicable standard of conduct set forth in this Agreement.
	(f) Actions of Others.  The knowledge and/or actions, or failure to act, of any director, officer, agent or employee of the Enterprise shall not be imputed to Indemnitee for purposes of determining the right to indemnification under this Agreement.

	Section 11. Remedies of Indemnitee.  
	(a) In the event that (i) a determination is made pursuant to Section 9 of this Agreement that Indemnitee is not entitled to indemnification under this Agreement, (ii) advancement of Expenses is not timely made pursuant to Section 7 of this Agreement, (iii) no determination of entitlement to indemnification shall have been made pursuant to Section 9(a) of this Agreement within forty-five (45) days after receipt by the Company of the request for indemnification, (iv) payment of indemnification is not made pursuant to Section 4 or 5 or the second to last sentence of Section 9(a) of this Agreement within ten (10) days after receipt by the Company of a written request therefore, (v) payment of indemnification pursuant to Section 2, 3 or 6 of this Agreement is not made within ten (10) days after a determination has been made that Indemnitee is entitled to indemnification, or (vi) in the event that the Company or any other person takes or threatens to take any action to declare this Agreement void or unenforceable, or institutes any litigation or other action or Proceeding designed to deny, or to recover from, the Indemnitee the benefits provided or intended to be provided to the Indemnitee hereunder, Indemnitee shall be entitled to an adjudication by a court of competent jurisdiction of Indemnitee’s entitlement to such indemnification and/or advancement of Expenses.  Alternatively, Indemnitee, at Indemnitee’s option, may seek an award in arbitration to be conducted by a single arbitrator pursuant to the Commercial Arbitration Rules of the American Arbitration Association.  The Company shall not oppose Indemnitee’s right to seek any such adjudication or award in arbitration.
	(b) In the event that a determination shall have been made pursuant to Section 9(a) of this Agreement that Indemnitee is not entitled to indemnification, any judicial proceeding or arbitration commenced pursuant to this Section 11 shall be conducted in all respects as a de novo trial, or arbitration, on the merits and Indemnitee shall not be prejudiced by reason of that adverse determination.  In any judicial proceeding or arbitration commenced pursuant to this Section 11 the Company shall have the burden of proving Indemnitee is not entitled to indemnification or advancement of Expenses, as the case may be.
	(c) If a determination shall have been made pursuant to Section 9(a) of this Agreement that Indemnitee is entitled to indemnification, the Company shall be bound by such determination in any judicial proceeding or arbitration commenced pursuant to this Section 11, absent a prohibition of such indemnification under applicable law.
	(d) The Company shall, to the fullest extent not prohibited by law, be precluded from asserting in any judicial proceeding or arbitration commenced pursuant to this Section 11 that the procedures and presumptions of this Agreement are not valid, binding and enforceable and shall stipulate in any such court or before any such arbitrator that the Company is bound by all the provisions of this Agreement.  It is the intent of the Company that the Indemnitee not be required to incur legal fees or other Expenses associated with the interpretation, enforcement or defense of Indemnitee’s rights under this Agreement by litigation or otherwise because the cost and expense thereof would substantially detract from the benefits intended to be extended to the Indemnitee hereunder.  The Company shall indemnify Indemnitee against any and all Expenses and, if requested by Indemnitee, shall (within ten (10) days after receipt by the Company of a written request therefore) advance, to the extent not prohibited by law, such Expenses to Indemnitee, which are incurred by Indemnitee in connection with any action brought by Indemnitee for indemnification or advance of Expenses from the Company under this Agreement, any other agreement, the Certificate of Incorporation or Bylaws of the Company as now or hereafter in effect, or under any directors’ and officers’ liability insurance policies maintained by the Company, regardless of whether Indemnitee ultimately is determined to be entitled to such indemnification, advancement of Expenses or insurance recovery, as the case may be.

	Section 12. Non-exclusivity; Survival of Rights; Insurance; Subrogation.  
	(a) The rights of indemnification and to receive advancement of Expenses as provided by this Agreement shall not be deemed exclusive of any other rights to which Indemnitee may at any time be entitled under applicable law, the Certificate of Incorporation, the Bylaws, any agreement, a vote of stockholders or a resolution of directors, or otherwise.  No amendment, alteration or repeal of this Agreement or of any provision hereof shall limit or restrict any right of Indemnitee under this Agreement in respect of any action taken or omitted by such Indemnitee in Indemnitee’s Corporate Status prior to such amendment, alteration or repeal.  To the extent that a change in Delaware law, whether by statute or judicial decision, permits greater indemnification or advancement of Expenses than would be afforded currently under the Certificate of Incorporation, the Bylaws and/or this Agreement, it is the intent of the parties hereto that Indemnitee shall enjoy by this Agreement the greater benefits so afforded by such change.  No right or remedy herein conferred is intended to be exclusive of any other right or remedy, and every other right and remedy shall be cumulative and in addition to every other right and remedy given hereunder or now or hereafter existing at law or in equity or otherwise.  The assertion or employment of any right or remedy hereunder, or otherwise, shall not prevent the concurrent assertion or employment of any other right or remedy.
	(b) The Company hereby acknowledges that Indemnitee may have certain rights to indemnification, advancement of Expenses and/or insurance provided by one or more Persons with whom or which Indemnitee may be associated (including, without limitation, any Sponsor Entity).  The Company hereby acknowledges and agrees that (i) the Company shall be the indemnitor of first resort with respect to any Proceeding, Expense, Liability or matter that is the subject of the Indemnity Obligations, (ii) the Company shall be primarily liable for all Indemnification Obligations and any indemnification afforded to Indemnitee in respect of any Proceeding, Expense, Liability or matter that is the subject of Indemnity Obligations, whether created by law, organizational or constituent documents, contract (including this Agreement) or otherwise, (iii) any obligation of any other Persons with whom or which Indemnitee may be associated (including, without limitation, any Sponsor Entity) to indemnify Indemnitee and/or advance Expenses to Indemnitee in respect of any proceeding shall be secondary to the obligations of the Company hereunder, (iv) the Company shall be required to indemnify Indemnitee and advance Expenses to Indemnitee hereunder to the fullest extent provided herein without regard to any rights Indemnitee may have against any other Person with whom or which Indemnitee may be associated (including, any Sponsor Entity) or insurer of any such Person and (v) the Company irrevocably waives, relinquishes and releases (1) any other Person with whom or which Indemnitee may be associated (including, without limitation, any Sponsor Entity) from any claim of contribution, subrogation, reimbursement, exoneration or indemnification, or any other recovery of any kind in respect of amounts paid by the Company hereunder; and (2) any right to participate in any claim or remedy of Indemnitee against any Sponsor Entity (or former Sponsor Entity), whether or not such claim, remedy or right arises in equity or under contract, statute or common law, including, without limitation, the right to take or receive from any Sponsor Entity (or former Sponsor Entity), directly or indirectly, in cash or other property or by set-off or in any other manner, payment or security on account of such claim, remedy or right.  In the event any other Person with whom or which Indemnitee may be associated (including, without limitation, any Sponsor Entity) or their insurers advances or extinguishes any liability or loss which is the subject of any Indemnity Obligation owed by the Company or payable under any insurance policy provided under this Agreement, the payor shall have a right of subrogation against the Company or its insurer or insurers for all amounts so paid which would otherwise be payable by the Company or its insurer or insurers under this Agreement.  In no event will payment of an Indemnity Obligation of the Company under this Agreement by any other Person with whom or which Indemnitee may be associated (including, without limitation, any Sponsor Entity) or their insurers affect the obligations of the Company hereunder or shift primary liability for any Indemnity Obligation to any other Person with whom or which Indemnitee may be associated (including, without limitation, any Sponsor Entity).  Any indemnification and/or insurance or advancement of Expenses provided by any other Person with whom or which Indemnitee may be associated (including, without limitation, any Sponsor Entity) with respect to any liability arising as a result of Indemnitee’s Corporate Status or capacity as an officer or director of any Person is specifically in excess over any Indemnity Obligation of the Company or any valid and collectible insurance (including but not limited to any malpractice insurance or professional errors and omissions insurance) provided by the Company under this Agreement, and any obligation to provide indemnification and/or insurance or advance Expenses of any other Person with whom or which Indemnitee may be associated (including, without limitation, any Sponsor Entity) shall be reduced by any amount that Indemnitee collects from the Company as an indemnification payment or advancement of Expenses pursuant to this Agreement.
	(c) To the extent that the Company maintains an insurance policy or policies providing liability insurance for directors, officers, employees, or agents of the Company or of any other corporation, partnership, joint venture, trust, employee benefit plan or other enterprise which such person serves at the request of the Company, Indemnitee shall be covered by such policy or policies in accordance with its or their terms to the maximum extent of the coverage available for any such director, officer, employee or agent under such policy or policies.  If, at the time of the receipt of a notice of a claim pursuant to the terms hereof, the Company has director and officer liability insurance in effect, the Company shall give prompt notice of the commencement of such proceeding to the insurers in accordance with the procedures set forth in the respective policies.  The Company shall thereafter take all necessary or desirable action to cause such insurers to pay, on behalf of the Indemnitee, all amounts payable as a result of such proceeding in accordance with the terms of such policies.
	(d) In the event of any payment under this Agreement, the Company shall not be subrogated to and hereby waives any rights to be subrogated to any rights of recovery of Indemnitee, including rights of indemnification provided to Indemnitee from any other person or entity with whom Indemnitee may be associated (including, without limitation, any Sponsor Entity) as well as any rights to contribution that might otherwise exist; provided, however, that the Company shall be subrogated to the extent of any such payment of all rights of recovery of Indemnitee under insurance policies of the Company or any of its subsidiaries.
	(e) The indemnification and contribution provided for in this Agreement will remain in full force and effect regardless of any investigation made by or on behalf of Indemnitee.

	Section 13. Duration of Agreement; Not Employment Contract.  This Agreement shall continue until and terminate upon the latest of: (i) ten (10) years after the date that Indemnitee shall have ceased to serve as a director of the Company or any other Enterprise and (ii) one (1) year after the final termination of any Proceeding then pending in respect of which Indemnitee is granted rights of indemnification or advancement of Expenses hereunder and of any proceeding commenced by Indemnitee pursuant to Section 11 of this Agreement relating thereto.  This Agreement shall be binding upon the Company and its successors and assigns and shall inure to the benefit of Indemnitee and Indemnitee’s heirs, executors and administrators.  This Agreement shall not be deemed an employment contract between the Company (or any of its subsidiaries or the Enterprise) and Indemnitee.  Indemnitee specifically acknowledges that Indemnitee's employment with the Company (or any of its subsidiaries or any Enterprise), if any, is at will, and the Indemnitee may be discharged at any time for any reason, with or without cause, except as may be otherwise provided in any written employment contract between Indemnitee and the Company (or any of its subsidiaries or any Enterprise), other applicable formal severance policies duly adopted by the Board, or, with respect to service as a director of the Company, by the Certificate of Incorporation, and Bylaws, and the DGCL.
	Section 14. Severability.  If any provision or provisions of this Agreement shall be held to be invalid, illegal or unenforceable for any reason whatsoever: (a) the validity, legality and enforceability of the remaining provisions of this Agreement (including without limitation, each portion of any Section of this Agreement containing any such provision held to be invalid, illegal or unenforceable, that is not itself invalid, illegal or unenforceable) shall not in any way be affected or impaired thereby and shall remain enforceable to the fullest extent permitted by law; (b) such provision or provisions shall be deemed reformed to the extent necessary to conform to applicable law and to give the maximum effect to the intent of the parties hereto; and (c) to the fullest extent possible, the provisions of this Agreement (including, without limitation, each portion of any Section of this Agreement containing any such provision held to be invalid, illegal or unenforceable, that is not itself invalid, illegal or unenforceable) shall be construed so as to give effect to the intent manifested thereby.
	Section 15. Enforcement.
	(a) The Company expressly confirms and agrees that it has entered into this Agreement and assumed the obligations imposed on it hereby in order to induce Indemnitee to serve as a director or officer of the Company, and the Company acknowledges that Indemnitee is relying upon this Agreement in serving as a director or officer of the Company.
	(b) This Agreement constitutes the entire agreement between the parties hereto with respect to the subject matter hereof and supersedes all prior agreements and understandings, oral, written and implied, between the parties hereto with respect to the subject matter hereof; provided, however, that this Agreement is a supplement to and in furtherance of the Certificate of Incorporation, the Bylaws and applicable law, and shall not be deemed a substitute therefore, nor to diminish or abrogate any rights of Indemnitee thereunder.

	Section 16. Modification and Waiver.  No supplement, modification or amendment of this Agreement shall be binding unless executed in writing by all of the parties hereto.  Except as otherwise expressly provided herein, the rights of a party hereunder (including the right to enforce the obligations hereunder of the other parties) may be waived only with the written consent of such party, and no waiver of any of the provisions of this Agreement shall be deemed or shall constitute a waiver of any other provisions of this Agreement nor shall any waiver constitute a continuing waiver.
	Section 17. Notices.   All notices, requests, demands and other communications under this Agreement shall be in writing and shall be deemed to have been duly given if (a) delivered by hand and receipted for by the party to whom said notice or other communication shall have been directed, (b) mailed by certified or registered mail with postage prepaid, on the third business day after the date on which it is so mailed, (c) mailed by reputable overnight courier and receipted for by the party to whom said notice or other communication shall have been directed or (d) sent by facsimile transmission, with receipt of oral confirmation that such transmission has been received:
	(a) If to Indemnitee, at the address indicated on the signature page of this Agreement, or such other address as Indemnitee shall provide to the Company.
	(b) If to the Company to

	Section 18. Contribution.  To the fullest extent permissible under applicable law, if the indemnification provided for in this Agreement is unavailable to Indemnitee for any reason whatsoever, the Company, in lieu of indemnifying Indemnitee, shall contribute to the amount incurred by Indemnitee, whether for judgments, fines, penalties, excise taxes, amounts paid or to be paid in settlement and/or for Expenses, in connection with any claim relating to an indemnifiable event under this Agreement, in such proportion as is deemed fair and reasonable in light of all of the circumstances of such Proceeding in order to reflect (i) the relative benefits received by the Company and Indemnitee as a result of the event(s) and/or transaction(s) giving cause to such Proceeding; and/or (ii) the relative fault of the Company (and its directors, officers, employees and agents) and Indemnitee in connection with such event(s) and/or transaction(s).
	Section 19. Applicable Law and Consent to Jurisdiction.  This Agreement and the legal relations among the parties shall be governed by, and construed and enforced in accordance with, the laws of the State of Delaware, without regard to its conflict of laws rules. The Company and Indemnitee hereby irrevocably and unconditionally (i) agree that any action or proceeding arising out of or in connection with this Agreement shall be brought only in the Chancery Court of the State of Delaware (the “Delaware Chancery Court”), and not in any other state or federal court in the United States of America or any court in any other country, (ii) consent to submit to the exclusive jurisdiction of the Delaware Chancery Court for purposes of any action or proceeding arising out of or in connection with this Agreement, (iii) waive any objection to the laying of venue of any such action or proceeding in the Delaware Chancery Court, and (iv) waive, and agree not to plead or to make, any claim that any such action or proceeding brought in the Delaware Chancery Court has been brought in an improper or inconvenient forum.
	Section 20. Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall for all purposes be deemed to be an original but all of which together shall constitute one and the same Agreement.  Only one such counterpart signed by the party against whom enforceability is sought needs to be produced to evidence the existence of this Agreement.
	Section 21. Third-Party Beneficiaries.  The Sponsor Entities are intended third-party beneficiaries of this Agreement.
	Section 22. Miscellaneous.    Use of the masculine pronoun shall be deemed to include usage of the feminine pronoun where appropriate.  The headings of the paragraphs of this Agreement are inserted for convenience only and shall not be deemed to constitute part of this Agreement or to affect the construction thereof.

	Exhibit 10.20
	ARTICLE I. DEFINITIONS
	Section 1.1  280G Regulations.  “280G Regulations” means the regulation codified at 26 C.F.R. § 1.280G-1.
	Section 1.2  “Administrator” 
	Section 1.3  “Affiliate” 
	Section 1.4  “Applicable Laws” 
	Section 1.5  “Award” 
	Section 1.6   “Award Agreement” 
	Section 1.7  “Board” shall mean the Board of Directors of the Company.
	Section 1.8  “Cause” shall mean, 
	(a) the Board’s determination that the Service Provider failed to substantially perform his or her duties (other than any such failure resulting from the Service Provider’s Disability) which is not remedied within ten days after receipt of written notice from the Company specifying such failure;
	(b) the Board’s determination that the Service Provider failed to carry out, or comply with any lawful and reasonable directive of the Board or the Service Provider’s immediate supervisor, which is not remedied within ten days after receipt of written notice from the Company specifying such failure;
	(c) the Service Provider’s conviction, plea of no contest, plea of nolo contendere, or imposition of unadjudicated probation for any felony, indictable offence or crime involving moral turpitude; 
	(d) the Service Provider’s unlawful use (including being under the influence) or possession of illegal drugs on the Company’s (or any of its Affiliate’s) premises or while performing the Service Provider’s duties and responsibilities; or
	(e) the Service Provider’s commission of an act of fraud, embezzlement, misappropriation, misconduct, or material breach of fiduciary duty against the Company or any of its Affiliates.

	Section 1.9  “Code” shall mean the Internal Revenue Code of 1986, as amended.
	Section 1.10 “Committee” 
	Section 1.11 “Common Stock” 
	Section 1.12 “Company” s
	Section 1.14 “Corporate Event” 
	Section 1.15  “Director” shall mean a member of the Board or a member of the Board of Directors of any Subsidiary of the Company.
	Section 1.16 “Disability” s
	Section 1.17 “Eligible Representative” 
	Section 1.18  “Employee” 
	Section 1.19  “Equity Restructuring” shall mean, as determined by the Administrator in its sole discretion, a non-reciprocal transaction between the Company and its stockholders, such as a stock dividend, stock split, spin-off or recapitalization through a large, nonrecurring cash dividend, that affects the shares of Common Stock (or other securities of the Company) or the share price of Common Stock (or other securities of the Company) and causes a change in the per share value of the Common Stock underlying outstanding Awards.
	Section 1.20  “Exchange Act” shall mean, the Securities Exchange Act of 1934, as amended.
	Section 1.21 “Fair Market Value” 
	(a) If the Common Stock is listed on any established stock exchange or a national market system, its Fair Market Value shall be the closing sales price for a share of such stock (or the closing bid, if no sales were reported) as quoted on such exchange or system on the date of determination, as reported in The Wall Street Journal or such other source as the Administrator deems reliable;
	(b) If the Common Stock is regularly quoted by a recognized securities dealer but selling prices are not reported, its Fair Market Value shall be the mean between the high bid and low asked prices for a share of the Common Stock on the day of determination; or
	(c) In the absence of an established market for the Common Stock, the Fair Market Value thereof shall be determined in good faith by the Administrator.   

	Section 1.22 “Incentive Stock Option” s
	Section 1.23 “Independent Director” s
	Section 1.24 “Non-Qualified Stock Option” 
	Section 1.25 “Officer” 
	Section 1.26 “Option” 
	Section 1.27 “Option Price” shall have the meaning set forth in Section 4.3.
	Section 1.28 “Optionee” s
	Section 1.29 “Participant” 
	Section 1.30  “Person” 
	Section 1.31 “Plan” 
	Section 1.32 “Principal Stockholders” 
	Section 1.33  “Restricted Stock” 
	Section 1.34 “Restricted Stock Unit” shall mean an Award granted pursuant to Section 6.2.
	Section 1.35 “Secretary” shall mean the Secretary of the Company.
	Section 1.36 “Securities Act” shall mean the Securities Act of 1933, as amended.
	Section 1.37 “Service Provider” shall mean an Employee, Consultant or Director.
	Section 1.38 “Share” shall mean a share of Common Stock.
	Section 1.39 “Stock Purchase Right” shall mean an Award granted pursuant to Section 3.4.
	Section 1.40 “Stockholders Agreement” 
	Section 1.41 “Subsidiary” 

	ARTICLE II. SHARES SUBJECT TO PLAN
	Section 2.1  Shares Subject to Plan
	(a) Subject to Section 8.1, the aggregate number of Shares which may be issued under this Plan is as follows: 50,268 shares of the Class A common stock, par value $0.01 per share, of the Company, shall be available for issuance, and 148,404 shares of the Class B common stock, par value $0.01 per share, of the Company, shall be available for issuance.  The Shares may be authorized but unissued, or reacquired Common Stock.
	(b) To the extent that an Award terminates, is forfeited, is repurchased, expires, or lapses for any reason, any Shares subject to the Award shall again be available for the grant of an Award pursuant to the Plan; provided, however, vested Shares that are repurchased after being issued from the Plan shall not be available for future issuance under the Plan.  Additionally, any Shares tendered or withheld to satisfy the grant or exercise price or tax withholding obligation pursuant to any Award shall again be available for the grant of an Award pursuant to the Plan.  In addition, notwithstanding anything to the contrary herein, beginning on and following December 31, 2010, no additional Award may be granted in respect of the Company’s Class A common stock, par value $0.01 per share.  To the extent permitted by Applicable Law, Shares issued in assumption of, or in substitution for, any outstanding awards of any entity acquired in any form of combination by the Company or any of its Subsidiaries shall not be counted against Shares available for grant pursuant to this Plan.  


	GRANTING OF OPTIONS AND SALE OF COMMON STOCK
	Section 3.1  Eligibility.  N
	Section 3.2  Qualification of Incentive Stock Options.  N
	Section 3.3  Granting of Options to Service Providers 
	(a) The Administrator may from time to time:
	(i) Select from among the Service Providers (including those to whom Options have been previously granted under the Plan) such of them as in its opinion should be granted Options;
	(ii) Determine the number of Shares to be subject to such Options granted to such Service Provider, and determine whether such Options are to be Incentive Stock Options or Non-Qualified Stock Options; and
	(iii) Determine the terms and conditions of such Options, consistent with the Plan.

	(b) Upon the selection of a Service Provider to be granted an Option pursuant to subsection (a), the Administrator shall instruct the Secretary or another authorized Officer to issue such Option and may impose such conditions on the grant of such Option as it deems appropriate.  Without limiting the generality of the preceding sentence, the Administrator may, subject to applicable securities laws, require as a condition to the grant of an Option to a Service Provider that the Service Provider surrender for cancellation all or a portion of the unexercised Options which have previously been granted to him or her.  An Option the grant of which is conditioned upon such surrender may have an Option exercise price lower (or higher) than the Option exercise price of the surrendered Option, may cover the same (or a lesser or greater) number of Shares as the surrendered Option, may contain such other terms as the Administrator deems appropriate and shall be exercisable in accordance with its terms, without regard to the number of Shares, price, period of exercisability or any other term or condition of the surrendered Option.  Subject to Section 8.3 of the Plan, any Incentive Stock Option granted under the Plan may be modified by the Administrator, without the consent of the Optionee, even if such modification would result in the disqualification of such Option as an “incentive stock option” under Section 422 of the Code. 

	Section 3.4  Sale of Common Stock to Service Providers

	ARTICLE IV. TERMS OF OPTIONS
	Section 4.1  Award Agreement.  Each Option shall be evidenced by a written Award Agreement (“Award Agreement”), which shall be executed by the Optionee and an authorized Officer and which shall contain such terms and conditions as the Administrator shall determine, consistent with the Plan. Award Agreements evidencing Incentive Stock Options shall contain such terms and conditions as may be necessary to qualify such Options as “incentive stock options” under Section 422 of the Code.  
	Section 4.2  Exercisability and Vesting of Options
	(a) Each Option shall become exercisable according to the terms of the applicable Award Agreement; provided, however, that by a resolution adopted after an Option is granted the Administrator may, on such terms and conditions as it may determine to be appropriate, accelerate the time at which such Option or any portion thereof may be exercised.
	(b) Except as otherwise provided in the applicable Award Agreement or as determined by the Administrator, no portion of an Option which is unexercisable on the date that an Optionee incurs a termination of service as a Service Provider shall thereafter become exercisable.
	(c) The aggregate Fair Market Value (determined as of the time the Option is granted) of all Shares with respect to which Incentive Stock Options are first exercisable by a Service Provider in any calendar year may not exceed $100,000 or such other limitation as imposed by Section 422(d) of the Code, or any successor provision.  To the extent that Incentive Stock Options are first exercisable by a Participant in excess of such limitation, the excess shall be considered Non-Qualified Stock Options.  

	Section 4.3  Option Price.  
	Section 4.4  Expiration of Options
	(a) The expiration of ten years from the date the Option was granted; or
	(b) With respect to an Incentive Stock Option in the case of an Optionee owning (within the meaning of Section 424(d) of the Code), at the time the Incentive Stock Option was granted, more than 10% of the total combined voting power of all classes of stock of the Company or any Subsidiary, the expiration of five years from the date the Incentive Stock Option was granted.


	ARTICLE V. EXERCISE OF OPTIONS
	Section 5.1  Person Eligible to Exercise. 
	Section 5.2  Partial Exercise. 
	Section 5.3  Manner of Exercise. 
	(a) Subject to any conditions that may be imposed by the Administrator, notice in writing signed by the Optionee or his or her Eligible Representative, stating that such Option or portion is exercised, and specifically stating the number of Shares with respect to which the Option is being exercised;
	(b) A copy of the Stockholders Agreement signed by the Optionee or Eligible Representative, as applicable;
	(c) Full payment (in cash (through wire transfer only) or by personal, certified, or bank cashier check) of the aggregate Option Price of the Shares with respect to which such Option (or portion thereof) is thereby exercised; or
	(i) With the consent of the Administrator or except as otherwise set forth under the applicable Award Agreement, (A) Shares owned by the Optionee duly endorsed for transfer to the Company; or (B) Shares issuable to the Optionee upon exercise of the Option, with a Fair Market Value on the date of Option exercise equal to the aggregate Option Price of the Shares with respect to which such Option (or portion thereof) is thereby exercised; or
	(ii) With the consent of the Administrator, any form of payment permitted by Applicable Laws and any combination of the foregoing methods of payment; 

	(d) The payment to the Company (in cash or by personal, certified or bank cashier check or by any other means of payment approved by the Administrator) of all minimum amounts necessary to satisfy any and all federal, state and local tax withholding requirements arising in connection with the exercise of the Option;
	(e) Such representations and documents as the Administrator deems necessary or advisable to effect compliance with all applicable provisions of the Securities Act and any other federal or state securities laws or regulations.  The Administrator may, in its sole discretion, also take whatever additional actions it deems appropriate to effect such compliance including, without limitation, placing legends on share certificates and issuing stop-transfer orders to transfer agents and registrars; and
	(f) In the event that the Option or portion thereof shall be exercised as permitted under Section 5.1 by any person or persons other than the Optionee, appropriate proof of the right of such person or persons to exercise the Option or portion thereof.

	Section 5.4  Optionee Representations. 
	Section 5.5  Conditions to Issuance of Stock Certificates.  T
	(a) The admission of such Shares to listing on any and all stock exchanges on which such class of stock is then listed;
	(b) The completion of any registration or other qualification of such Shares under any state or federal law or under the rulings or regulations of the Securities and Exchange Commission or any other governmental regulatory body, which the Administrator shall, in its sole discretion, deem necessary or advisable;
	(c) The obtaining of any approval or other clearance from any state or federal governmental agency which the Administrator shall, in its sole discretion, determine to be necessary or advisable; and
	(d) The payment to the Company (or its Subsidiary, as applicable) of all amounts which it is required to withhold under applicable law in connection with the exercise of the Option.

	Section 5.6  Rights as Stockholders. 
	Section 5.7  Transfer Restrictions. 

	ARTICLE VI. RESTRICTED STOCK AWARDS AND RESTRICTED STOCK UNIT AWARDS
	Section 6.1  Restricted Stock.
	(a) Grant of Restricted Stock.  The Administrator is authorized to make Awards of Restricted Stock to any Service Provider selected by the Administrator in such amounts and subject to such terms and conditions as determined by the Administrator.  All Awards of Restricted Stock shall be evidenced by an Award Agreement.
	(b) Issuance and Restrictions.  Restricted Stock shall be subject to such restrictions on transferability and other restrictions as the Administrator may impose (including, without limitation, limitations on the right to vote Restricted Stock or the right to receive dividends on the Restricted Stock).  These restrictions may lapse separately or in combination at such times, pursuant to such circumstances, in such installments, or otherwise, as the Administrator determines at the time of the grant of the Award or thereafter.  
	(c) Forfeiture.  Except as otherwise determined by the Administrator at the time of the grant of the Award or thereafter, upon the holder of Restricted Stock incurring a termination of service as a Service Provider during the applicable restriction period, Restricted Stock that is at that time subject to restrictions shall be forfeited; provided, however, that, the Administrator may (i) provide in any Restricted Stock Award Agreement that restrictions or forfeiture conditions relating to Restricted Stock will be waived in whole or in part in the event of terminations of service resulting from specified causes and (ii) in other cases waive in whole or in part restrictions or forfeiture conditions relating to Restricted Stock.  
	(d) Certificates for Restricted Stock.  Restricted Stock granted pursuant to the Plan may be evidenced in such manner as the Administrator shall determine.  If certificates representing shares of Restricted Stock are registered in the name of the Participant, certificates must bear an appropriate legend referring to the terms, conditions, and restrictions applicable to such Restricted Stock, and the Company may, at its discretion, retain physical possession of the certificate until such time as all applicable restrictions lapse.

	Section 6.2  Restricted Stock Units.  The Administrator is authorized to make Awards of Restricted Stock Units to any Service Provider selected by the Administrator in such amounts and subject to such terms and conditions as determined by the Administrator.  At the time of grant, the Administrator shall specify the date or dates on which the Restricted Stock Units shall become fully vested and nonforfeitable, and may specify such conditions to vesting as it deems appropriate.  At the time of grant, the Administrator shall specify the maturity date applicable to each grant of Restricted Stock Units which shall be no earlier than the vesting date or dates of the Award and may be determined at the election of the grantee.  On the maturity date, the Company shall, subject to the terms of this Plan,  transfer to the Participant one Share for each Restricted Stock Unit scheduled to be paid out on such date and not previously forfeited.  The Administrator shall specify the purchase price, if any, to be paid by the grantee to the Company for such Shares. 

	ARTICLE VII. ADMINISTRATION
	Section 7.1  Administrator. 
	Section 7.2  Powers of the Administrator.  
	(a) to determine the Fair Market Value;
	(b) to determine the type or types of Awards to be granted to each Service Provider;
	(c) to select the Service Providers to whom Awards may from time to time be granted hereunder;
	(d) to determine all matters and questions related to the termination of service of a Service Provider with respect to any Award granted to him or her hereunder, including, but not by way of limitation, all questions of whether a particular Service Provider has taken a leave of absence, all questions of whether a leave of absence taken by a particular Service Provider constitutes a termination of service, and all questions of whether a termination of service of a particular Service Provider resulted from discharge for Cause.  For the purpose of clarification, the Board shall be the Administrator of any Award granted to Independent Directors hereunder, and the Board will therefore determine all matters and questions related to the termination of an Independent Director as a Service Provider with respect to any Award granted to him or her hereunder; 
	(e) to determine the number of Awards to be granted and the number of Shares to which an Award will relate;
	(f) to approve forms of agreement for use under the Plan, which need not be identical for each Service Provider; 
	(g) to determine the terms and conditions of any Awards granted hereunder (including, but not limited to, the exercise price, the time or times when Awards may be exercised (which may be based on performance criteria), any vesting acceleration or waiver of forfeiture restrictions and any restriction or limitation regarding any Awards or the Common Stock relating thereto) based in each case on such factors as the Administrator, in its sole discretion, shall determine;
	(h) to prescribe, amend and rescind rules and regulations relating to the Plan, including rules and regulations relating to sub-plans established for the purpose of satisfying applicable foreign laws;
	(i) to determine whether, to what extent, and pursuant to what circumstances an Award may be settled in, or the exercise or purchase price of an Award may be paid in, cash, Common Stock, other Awards, or other property, or an Award may be canceled, forfeited or surrendered;
	(j) to construe and interpret the terms of the Plan and Awards granted pursuant to the Plan; and
	(k) to make all other decisions and determinations that may be required pursuant to the Plan or as the Administrator deems necessary or advisable to administer the Plan.

	Section 7.3  Effect of Administrator’s Decision. 
	Section 7.4  Compensation, Professional Assistance, Good Faith Actions. 

	ARTICLE VIII. OTHER PROVISIONS
	Section 8.1  Changes in Common Stock; Disposition of Assets and Corporate Events
	(a) In the event that the Administrator determines that any recapitalization, reclassification, stock split, reverse stock split, reorganization, merger, consolidation, acquisition, disposition, extraordinary dividend, split-up, spin-off, combination, repurchase, liquidation, dissolution, or sale, transfer, exchange or any disposition of all or substantially all of the capital stock or assets of the Company (including, but not limited to, a Liquidity Event or Change in Control (as such terms may be defined in any Award Agreement)), exchange of Common Stock or other securities of the Company, issuance of warrants or other rights to purchase Common Stock or other securities of the Company, the acquisition or disposition of any material assets or business or other similar corporate transaction or event, which, in the Administrator’s sole discretion, affects the Common Stock such that an adjustment to the Awards or Plan is determined by the Administrator to be appropriate in order to prevent dilution or enlargement of the benefits or potential benefits intended to be made available under the Plan or with respect to an Award, then the Administrator may, in such manner as it may deem equitable, adjust any or all of:
	(i) The number and kind of Shares (or other securities or property) with respect to which an Award may be granted under the Plan (including, but not limited to, adjustments of the limitations in Section 2.1 on the maximum number and kind of shares which may be issued);
	(ii) The number and kind of Shares (or other securities or property) subject to outstanding Awards;
	(iii) The grant or exercise price per Share for any outstanding Awards under the Plan; and
	(iv) The terms and conditions of any outstanding Awards (including, without limitation, any applicable financial or other performance “targets” specified in each Award Agreement).

	(b) Upon the occurrence of a Corporate Event, the Administrator, in its sole discretion, is hereby authorized to take any one or more of the following actions whenever the Administrator determines that such action is appropriate in order to (x) prevent dilution or enlargement of the benefits or potential benefits intended to be made available under the Plan or with respect to any Award under this Plan, (y) facilitate such Corporate Event or (z) give effect to such changes in laws, regulations or accounting principles:
	(i) In its sole discretion, and on such terms and conditions as it deems appropriate, the Administrator may provide, either by the terms of the applicable Award Agreement or by action taken prior to the occurrence of such Corporate Event, and either automatically or upon the Participant’s request, for either (A) the cancellation of any outstanding Award for an amount of cash, securities, or other property equal to the amount that could have been attained upon the exercise of the portion of such Award that was vested and exercisable (and such additional portion of the Award as the Administrator may determine) immediately prior to the occurrence of such Corporate Event or (B) the replacement of such vested (and other) portion of such Award with other rights or property selected by the Administrator in its sole discretion;
	(ii) In its sole discretion, the Administrator may provide, either by the terms of the applicable Award Agreement or by action taken prior to the occurrence of such Corporate Event, that the Award (or any portion thereof) will terminate upon the occurrence of such Corporate Event and cannot vest, be exercised or become payable after such Corporate Event;
	(iii) In its sole discretion, and on such terms and conditions as it deems appropriate, the Administrator may provide, either by the terms of the applicable Award Agreement or by action taken prior to the occurrence of such Corporate Event, that for a specified period of time prior to such Corporate Event, such Award shall be exercisable as to all Shares covered thereby or a specified portion of such Shares, notwithstanding anything to the contrary in (A) Section 4.2 or (B) the provisions of the applicable Award Agreement;
	(iv) In its sole discretion, and on such terms and conditions as it deems appropriate, the Administrator may provide, either by the terms of the applicable Award Agreement or by action taken prior to the occurrence of such Corporate Event, that upon such Corporate Event, such Award (or any portion thereof) be assumed by the successor or survivor corporation, or a parent or subsidiary thereof, or shall be substituted for by similar options, rights or Awards covering the stock of the successor or survivor corporation, or a parent or subsidiary thereof, with appropriate adjustments as to the number and kind of shares and prices; and
	(v) In its sole discretion, and on such terms and conditions as it deems appropriate, the Administrator may make adjustments in the number and type of Shares (or other securities or property) subject to the Plan and outstanding Awards (or any portion thereof) and/or in the terms and conditions of (including the exercise price), and the criteria included in, outstanding Awards and Awards which may be granted in the future.

	(c) In connection with the occurrence of any Equity Restructuring, and notwithstanding anything to the contrary in Sections 8.1(a) and 8.1(b), the Administrator will equitably adjust each outstanding Award, which adjustments may include adjustments to the number and type of securities subject to each outstanding Award and/or the exercise price or grant price thereof, if applicable, the grant of new Awards to Participants, and/or the making of a cash payment to Participants, as the Administrator deems appropriate to reflect such Equity Restructuring.  The adjustments provided under this Section 8.1(c) shall be nondiscretionary and shall be final and binding on the affected Participant and the Company; provided that whether an adjustment is equitable shall be determined in the discretion of the Administrator. 
	(d) The Administrator may, in its sole discretion, include such further provisions and limitations in any Award Agreement or Stockholders Agreement as it may deem equitable and in the best interests of the Company and its Subsidiaries.
	(e) To the extent required by the terms of an Award Agreement, the Company shall notify the Participant prior to the date of a Corporate Event. 

	Section 8.2  Awards Not Transferable. 
	Section 8.3  Amendment, Suspension or Termination of the Plan or Award Agreements
	(a) The Plan may be wholly or partially amended or otherwise modified, suspended or terminated at any time or from time to time by the Administrator.  However, without stockholder approval or ratification within 12 months before or after such action, no action of the Administrator may, except as provided in Section 8.1, increase any limit imposed in Section 2.1 on the maximum number of Shares which may be issued on exercise of Options under the Plan or extend the limit imposed in this Section 8.3 on the period during which Awards may be granted.
	(b) Except as provided by Section 8.1, neither the amendment, suspension nor termination of the Plan shall, without the consent of the holder of the Award, adversely alter or impair any rights or obligations under any Award theretofore granted.  Except as provided by Section 8.1, notwithstanding the foregoing, the Administrator at any time, and from time to time, may amend the terms of any one or more existing Award Agreements, provided however, that the rights of a Participant under an Award Agreement shall not be adversely impaired without the Participant’s written consent.  The Company shall provide a Participant with notice of any amendment made to such Participant’s existing Award Agreement in accordance with the terms of this Section 8.3(b).  
	(c) No Award may be granted during any period of suspension nor after termination of the Plan, and in no event may any Award be granted under this Plan after the expiration of ten years from the date the Plan is adopted by the Board.

	Section 8.4  Stockholder Approval.
	(a) Except as otherwise provided in subsection (b) below, in the event that it shall be determined that any right to receive an Award, payment or other benefit under this Plan (including, without limitation, the acceleration of the vesting and/or exercisability of an Award and taking into account the effect of this Section) to or for the benefit of the Participant (the “Payments”), would not be deductible, in whole or part when aggregated with any other right, payment or benefit to or for the Participant under all other agreements or benefit plans of the Company, by the Company or the Person making such payment or distribution or providing such right or benefit as a result of Section 280G of the Code, then, to the extent necessary to make the Payments deductible to the maximum extent possible (but only to such extent and after taking into account any reduction in the Payments relating to Section 280G of the Code under any other plan, arrangement or agreement), the Award held by the Participant or any other right, payment or benefit under this Plan shall not become exercisable, vested or paid.  For purposes of determining whether any of the Payments would not be deductible as a result of Section 280G of the Code and the amount of such disallowed deduction, all Payments will be treated as “parachute payments” within the meaning of Section 280G of the Code, and all “parachute payments” in excess of the “base amount” (as defined under Section 280G(b)(3) of the Code) shall be treated as nondeductible, unless and except to the extent that in the opinion of a nationally recognized accounting firm selected by the Company (the “Accountants”), such Payments (in whole or in part) either do not constitute “parachute payments,” including by reason of Section 280G(b)(4) of the Code, or are otherwise not subject to disallowance as a deduction.  All determinations required to be made under this subsection (a), including whether and which of the Payments are required to be reduced, the amount of such reduction and the assumptions to be utilized in arriving at such determination, shall be made by the Accountants, provided that such determinations shall be based upon “substantial authority” within the meaning of Section 6662 of the Code.
	(b) Notwithstanding any other provision of this Plan, the provisions of subsection (a) above shall not apply to reduce the Payments if the Payments that would otherwise be nondeductible under Section 280G of the Code are disclosed to and approved by the Company’s stockholders in accordance with Section 280G(b)(5)(B) of the Code and the 280G Regulations.
	(c) The Company shall use its commercially reasonable best efforts to prepare and deliver to its stockholders the disclosure required by Section 280G(b)(5)(B) of the Code with respect to the Payments and to obtain the approval of the Company’s stockholders pursuant to subsection (b) above.

	Section 8.5  Effect of Plan Upon Other Award and Compensation Plans. 
	Section 8.6  At-Will Employment. 
	Section 8.7  Stockholder Approval. 
	Section 8.8  Titles. 
	Section 8.9  Conformity to Securities Laws.  T
	Section 8.10 Governing Law. 
	Section 8.11 Severability. 
	Section 8.12 Governing Documents. 
	Section 8.13 Section 409A.  To the extent that the Administrator determines that any Award granted under the Plan is subject to Section 409A of the Code, the Award Agreement evidencing such Award shall incorporate the terms and conditions required by Section 409A of the Code.  To the extent applicable, the Plan and Award Agreements shall be interpreted in accordance with Section 409A of the Code and Department of Treasury regulations and other interpretive guidance issued thereunder, including without limitation any such regulations or other guidance that may be issued after the adoption of the Plan.  Notwithstanding any provision of the Plan to the contrary, in the event that following the adoption of the Plan, the Administrator determines that any Award may be subject to Section 409A of the Code and related Department of Treasury guidance (including such Department of Treasury guidance as may be issued after the adoption of the Plan), the Administrator may adopt such amendments to the Plan and the applicable Award Agreement or adopt other policies and procedures (including amendments, policies and procedures with retroactive effect), or take any other actions, that the Administrator determines are necessary or appropriate to (a) exempt the Award from Section 409A of the Code and/or preserve the intended tax treatment of the benefits provided with respect to the Award, or (b) comply with the requirements of Section 409A of the Code and related Department of Treasury guidance.


	Exhibit 10.21
	ARTICLE I. GRANT OF OPTION
	Section 1.1 Grant of Option.  The Company hereby grants to the Optionee an Option to purchase any part or all of an aggregate of the Shares set forth in the Grant Notice pursuant to which this Appendix is attached, upon the terms and conditions set forth in the Plan and this Agreement (including the Grant Notice and this Appendix).  The Optionee hereby agrees that except as required by law, he or she will not disclose to any Person other than the Optionee’s spouse and/or tax or financial advisor (if any) the grant of the Option or any of the terms or provisions hereof without the prior approval of the Administrator.
	Section 1.2 Option Subject to Plan.  The Option granted hereunder is subject to the terms and provisions of the Plan, including without limitation, Article V and Article VIII thereof.  Except as provided in Section 3.2, in the event of a conflict between the terms and conditions of the Plan and this Agreement, the terms and conditions of the Plan shall prevail, provided that, except as provided by Section 8.1 of the Plan, neither the amendment, modification, suspension nor termination of this Agreement (including the Grant Notice) shall, without the consent of the Optionee, impair any rights or obligations under the Option.
	Section 1.3 Exercise Price.  The Exercise Price of the Shares covered by the Option shall be the Exercise Price per Share as set forth in the Grant Notice (without commission or other charge).

	ARTICLE II. VESTING SCHEDULE; EXERCISABILITY
	Section 2.1 Vesting and Exercisability of Time Options.
	(a) Vesting.  Except as provided below, the Time Options shall become vested, so long as the Optionee remains continuously in service as a Service Provider, from the date hereof through each relevant date set forth below, as follows:
	(i) 20% of the Time Options shall become vested on the first anniversary of the Start Date; 
	(ii) 20% of the Time Options shall become vested on the second anniversary of the Start Date;
	(iii) 20% of the Time Options shall become vested on the third anniversary of the Start Date;
	(iv) 20% of the Time Options shall become vested on the fourth anniversary of the Start Date; and
	(v) 20% of the Time Options shall become vested on the fifth anniversary of the Start Date.

	(b) Termination Vesting; Liquidity Event Vesting.  
	(i) In the event Optionee becomes entitled to receive severance payments pursuant to Section 4(b) of the Employment Agreement and Optionee executes and does not revoke the Release (as defined in the Employment Agreement), a pro-rata portion of unvested Time Options, if any, which are then outstanding  shall become immediately vested, which pro-rata amount shall be determined by multiplying 4,946.80 by a fraction, the numerator of which is the number of days Optionee was a Service Provider during the period beginning on the day following the immediately preceding vesting date under Section 2.1(a) (or if no vesting date under Section 2.1(a) has occurred at such time, the Start Date) and ending on the Date of Termination (as defined in the Employment Agreement) and the denominator of which is 365.  
	(ii) If, following the date of a Change in Control, the Optionee becomes entitled to receive severance payments pursuant to Section 4(b) of the Employment Agreement and Optionee executes and does not revoke the Release (as defined in the Employment Agreement), any and all unvested Time Options shall become fully vested.
	(iii) Any and all unvested Time Options shall become fully vested at the effective time of the first Liquidity Event.  


	Section 2.2 Vesting and Exercisability of Performance Options.
	(a) Performance Based Vesting.  If, as of the effective date of the first Liquidity Event, the Administrator determines that the Internal Rate of Return is between 20% and 25%, then, so long as the Optionee remains continuously in service as a Service Provider through the date of such Liquidity Event, the portion of the Performance Options which shall be entitled to vest, at the effective time of such Liquidity Event, shall be as follows: 
	(i) 20% of the Performance Options shall vest upon the achievement of an Internal Rate of Return that is equal to and not greater or less than 21.0%;
	(ii) 40% of the Performance Options shall vest upon the achievement of an Internal Rate of Return that is equal to and not greater or less than 22.0%;
	(iii) 60% of the Performance Options shall vest upon the achievement of an Internal Rate of Return that is equal to and not greater or less than 23.0%;
	(iv) 80% of the Performance Options shall vest upon the achievement of an Internal Rate of Return that is equal to and not greater or less than 24.0%; 
	(v) 100% of the Performance Options shall vest upon the achievement of an Internal Rate of Return that is equal to and not greater or less than 25.0%; and
	(vi) with respect to any portion of the Performance Options that does not vest pursuant to any of clauses (a)(i) through (a)(v) above, the Administrator shall use linear interpolation on a pro rata basis consistent with the vesting provisions contained in clauses (a)(i) through (a)(v) above to determine the portion of the Performance Options that shall vest and become exercisable, at the effective time of such Liquidity Event.

	 For the avoidance of doubt, and notwithstanding anything herein to the contrary, no portion of the Performance Options shall vest if the Internal Rate of Return as of the effective time of such Liquidity Event is below 20%, and 100% of the Performance Options shall vest, at the effective time of such Liquidity Event, if the Internal Rate of Return as of such date is 25% or greater.  
	(b) Termination Vesting.  In the event (i) Optionee’s Date of Termination occurs on or following the date of the first Change in Control and prior to the date of the first Liquidity Event, (ii) Optionee becomes entitled to receive severance payments pursuant to Section 4(b) of the Employment Agreement, and (iii) Optionee executes and does not revoke the Release, the Performance Options shall remain outstanding and eligible to become vested pursuant to Section 2.2(a) until the earlier of (i) the Final Expiration Date, (ii) the effective time of the first Liquidity Event, and (iii) the second anniversary of the Date of Termination.  Any portion of the Performance Options that remains outstanding hereunder and does not become vested prior to the effective time of the first Liquidity Event shall be immediately forfeited on the earlier of (i) the Final Expiration Date, (ii) the effective time of the first Liquidity Event, and (iii) the second anniversary of the Date of Termination.  Notwithstanding Section 2.5, the portion of the Performance Option that becomes vested at the effective time of the first Liquidity Event, if any, shall be exercisable until the later of (x) the date ninety (90) days following the date of the first Liquidity Event, and (y) in the event an underwriter’s lock-up exists for more than sixty (60) days during such ninety (90) day period with respect to the Shares, thirty (30) days following the date the Shares are no longer subject to such lock-up; provided, that such vested portion of the Performance Option will terminate at the effective time of the Liquidity Event if (A) such vested portion of the Performance Option is terminated in accordance with Section 8.1(b)(i)(A) of the Plan or (B) Optionee receives fifteen (15) days advance written notice that such vested portion of the Performance Option will be terminated in connection with the Liquidity Event and that any vested portion may be exercised at the effective time of the Liquidity Event.
	(c) Discretionary Vesting.  The Administrator, acting reasonably in its sole discretion, may accelerate the vesting of any outstanding unvested portion of the Performance Options that does not otherwise vest pursuant to this Section 2.2.  

	Section 2.3 No Vesting of Options.  Notwithstanding anything to the contrary in this Agreement and except as provided in Section 2.2(b), any portion of the Option that has not become vested pursuant to Section 2.1 or 2.2 on or prior to the date of the Optionee’s termination of service as a Service Provider shall be forfeited and shall not thereafter become vested or exercisable.  
	Section 2.4 Exercisability of the Option.   The Optionee shall not have the right to exercise the Option until the date the applicable portion of the Option becomes vested pursuant to Section 2.1 or 2.2.  The date that the applicable portion of the Option becomes exercisable is referred to herein as the “Exercise Commencement Date.”  Subject to Section 8.1 of the Plan, following the Exercise Commencement Date, the applicable portion of the Option shall remain exercisable until it becomes unexercisable under Section 2.5.  Once the Option becomes unexercisable, it shall be forfeited immediately.
	Section 2.5 Expiration of Option.
	(a) Subject to the terms of the Plan, the Option may not be exercised to any extent by anyone after the first to occur of the following events:
	(i) The Final Expiration Date; 
	(ii) Except for such longer period of time as the Administrator may otherwise approve, in the event of Optionee’s termination of service as a Service Provider for any reason other than Cause, death or Disability, one-hundred eighty (180) days following the date of the Optionee’s termination of service as a Service Provider; 
	(iii) Except as the Administrator may otherwise approve, the date that the Company terminates the Optionee’s service as a Service Provider for Cause; or
	(iv) Except for such longer period of time as the Administrator may otherwise approve, twelve (12) months following the Optionee’s termination of service as a Service Provider by reason of the Optionee’s death or Disability.

	(b) Notwithstanding Section 2.5(a)(ii), in the event (i) Optionee’s Date of Termination occurs prior to the date of the first Liquidity Event, (ii) Optionee becomes entitled to receive severance payments pursuant to Section 4(b) of the Employment Agreement, and (iii) Optionee executes and does not revoke the Release, Optionee may elect (the “Election”) by providing written notice to the Company, within the one-hundred eighty (180) day period following Optionee’s Date of Termination, to extend the exercise period of the portion of the Option which is outstanding and vested (the “Vested Portion”) from the date such Election is made until the earlier of (i) the later of (x) the date ninety (90) days following the date of the first Liquidity Event, and (y) in the event an underwriter’s lock-up exists for more than sixty (60) days during such ninety (90) day period with respect to the Shares, thirty (30) days following the date the Shares are no longer subject to such lock-up; provided, that the Vested Portion will terminate at the effective time of the Liquidity Event if (A) the Vested Portion is terminated in accordance with Section 8.1(b)(i)(A) of the Plan or (B) Optionee receives fifteen (15) days advance written notice that the Vested Portion will be terminated in connection with the Liquidity Event and that the Vested Portion may be exercised at the effective time of the Liquidity Event, (ii) the Final Expiration Date and (iii) the date that is thirty (30) days following the date the Optionee is legally free to sell the Shares underlying the Vested Portion through an established public securities market and is not prohibited from selling such Shares due to a an underwriter’s lock-up of such Shares, assuming for this clause (iii) that the Vested Portion has been exercised.  In the event Optionee makes the Election, the Vested Portion subject to the Election shall only be exercisable for that number of Shares (rounded up to the nearest whole Share) determined by dividing (A) the Date of Termination Fair Market Value, by (B) the Fair Market Value per Share on the date the Optionee exercises the Vested Portion; provided, that, in no event shall the number of Shares exceed the original number of Shares subject to the Vested Portion.  Notwithstanding anything herein to the contrary, if the Optionee makes the Election, and provided that the Optionee subsequently decides to exercise all or any portion of the Vested Portion, such exercise must occur on a single date following the date the Election is made and prior to the expiration of the extended exercise period as provided in this paragraph.  Any portion of the Vested Portion not exercised on such exercise date and any portion of the Vested Portion not exercised at the expiration of the extended exercise period (as provided in this paragraph) shall be forfeited immediately. 
	(c) For the purposes of the Plan and this Agreement, the date of the Optionee’s termination of service as a Service Provider shall be the last day that the Optionee provided service as a Service Provider.

	Section 2.6 Partial Exercise.  Any exercisable portion of the Option or the entire Option, if then wholly exercisable, may be exercised in whole or in part at any time prior to the time when the Option or portion thereof becomes unexercisable.
	Section 2.7 Exercise of Option.  The exercise of the Option shall be governed by the terms of this Agreement and the terms of the Plan, including, without limitation, the provisions of Article V of the Plan.
	Section 2.8 Manner of Exercise; Tax Withholding.
	(a) Unless determined otherwise by the Administrator, as a condition to the exercise of the Option, the Optionee shall concurrently with the exercise of the Option, execute the Stockholders Agreement, unless the Optionee has already executed the Stockholders Agreement.  This Section 2.8(a) shall not apply if the Shares underlying the Option are registered on Form S-8 or otherwise.
	(b) To the extent permitted by law or the applicable listing rules, if any, the Optionee may pay for the Shares with respect to which such Option or portion of such Option is exercised through (i) payment in cash; (ii) the delivery of Shares which are owned by the Optionee, duly endorsed for transfer to the Company with a Fair Market Value on the date of delivery equal to the aggregate Exercise Price of the exercised portion of the Option; (iii) through the surrender of Shares then issuable upon exercise of the Option having a Fair Market Value on the date of the exercise of the Option equal to the aggregate Exercise Price of the exercised portion of the Option; or (iv) following the date the Shares are listed on a national securities exchange, the delivery of a notice that the Optionee has placed a market sell order with a broker with respect to Shares then-issuable upon exercise of the Option, and that the broker has been directed to pay a sufficient portion of the net proceeds of the sale to the Company in satisfaction of the aggregate Exercise Price; provided, that payment of such proceeds is then made to the Company upon settlement of such sale.
	(c) The Optionee shall make appropriate arrangements for the payment to the Company (or its Subsidiary, as applicable) of all amounts which the Company (or its Subsidiary, as applicable) is required to withhold under applicable law in connection with the exercise of the Option.  With the consent of the Administrator and subject to any applicable legal conditions or restrictions, the Company shall, upon the Optionee’s request, withhold from the Shares otherwise issuable to the Optionee upon the exercise of the Option (or any portion thereof) a number of whole Shares having a Fair Market Value, determined as of the date of exercise, not in excess of the minimum of tax required to be withheld by law (or such lower amount as may be necessary to avoid adverse accounting).  Any adverse consequences to the Optionee arising in connection with the Share withholding procedure set forth in the preceding sentence shall be the sole responsibility of the Optionee.    


	ARTICLE III. OTHER PROVISIONS
	Section 3.1 Optionee Representation; Not a Contract of Service.  The Optionee hereby represents that the Optionee’s execution of this Agreement and participation in the Plan is voluntary and that the Optionee has in no way been induced to enter into this Agreement in exchange for or as a requirement of the expectation of service with the Company or any of its Subsidiaries.  Nothing in this Agreement or in the Plan shall confer upon the Optionee any right to continue as a Service Provider, or shall interfere with or restrict in any way the rights of the Company or its Subsidiaries, which are hereby expressly reserved, to discharge the Optionee at any time for any reason whatsoever, with or without Cause, except pursuant to an employment or consulting agreement executed by and between the Company and the Optionee and approved by the Board.    
	Section 3.2 Shares Subject to Plan and Stockholders Agreement; Restrictions on the Transfer of Options and Common Stock.  Except as otherwise set forth in this Section 3.2, the Optionee acknowledges that this Option and any Shares acquired upon exercise of the Option are subject to the terms of the Plan and the Stockholders Agreement including, without limitation, the restrictions set forth in Sections 5.6 and 5.7 of the Plan.  Notwithstanding anything in the Plan or this Agreement to the contrary, (i) in the event a Corporate Event occurs prior to the date of a Liquidity Event and the Administrator takes any action with respect to the unvested portion of the Option pursuant to Section 8.1(b)(i)(A) or Section 8.1(b)(ii) of the Plan, the unvested portion of such Option that is scheduled to terminate pursuant to either of such sections will automatically vest at the effective time of such Corporate Event and the Optionee shall be provided with no less than fifteen (15) days advance notice that the applicable portion of the Option may be exercised at the effective time of such Corporate Event, (ii) where the Plan states that the Administrator may act in its “sole discretion,” the Administrator agrees that it shall act in good faith to the extent any such action will adversely affect the Option and the Administrator shall use its commercially reasonable efforts to ensure that its actions do not result in adverse tax consequences to the Optionee under Section 409A of the Code; (iii) Section 8.4 of the Plan shall not apply to Optionee; and (iv) all disputes regarding this Option shall be subject to the arbitration provisions set forth in Section 11(i) of the Employment Agreement and shall be subject to a de novo standard of review, unless the dispute relates to a matter that requires Administrator discretion (e.g., equitable adjustment of outstanding Options pursuant to Section 8.1 of the Plan, determination of Fair Market Value, etc.), in which case the decision shall be subject to an arbitrary and capricious standard of review.
	Section 3.3 Construction.  This Agreement shall be administered, interpreted and enforced under the laws of the State of Delaware.
	Section 3.4 Conformity to Securities Laws.  The Optionee acknowledges that the Plan is intended to conform to the extent necessary with all provisions of the Securities Act and the Exchange Act and any and all regulations and rules promulgated thereunder by the Securities and Exchange Commission, including without limitation Rule 16b-3.  Notwithstanding anything herein to the contrary, the Plan, the Stockholders Agreement and this Agreement shall be administered, and the Option is granted and may be exercised, only in such a manner as to conform to such laws, rules and regulations.  To the extent permitted by applicable law, the Plan and this Agreement shall be deemed amended to the extent necessary to conform to such laws, rules and regulations.
	Section 3.5 Amendment, Suspension and Termination.  The Option may be wholly or partially amended or otherwise modified, suspended or terminated at any time or from time to time by the Administrator or the Board, provided that, except as provided by Section 8.1 of the Plan, neither the amendment, modification, suspension nor termination of this Agreement (including the Grant Notice) shall, without the consent of the Optionee, impair any rights or obligations under the Option.
	Section 3.6 Data Privacy Consent.  As a condition of the Option grant, the Optionee explicitly and unambiguously consents to the collection, use and transfer, in electronic or other form, of personal data as described in this paragraph by and among, as applicable, the Company and its Subsidiaries and Affiliates for the exclusive purpose of implementing, administering and managing the Optionee’s participation in the Plan.  The Optionee understands that the Company and its Subsidiaries and Affiliates hold certain personal information about the Optionee, including the Optionee’s name, home address and telephone number, date of birth, social insurance number or other identification number, salary, nationality, job title, any shares of stock or directorships held in the Company, details of all restricted stock or any other entitlement to Shares awarded, canceled, exercised, vested, unvested or outstanding in the Optionee’s favor, for the purpose of implementing, managing and administering the Plan (the “Data”).  The Optionee further understands that the Company and its Subsidiaries and Affiliates may transfer the Data amongst themselves as necessary for the purpose of implementation, administration and management of the Optionee’s participation in the Plan, and that the Company and its Subsidiaries and Affiliates may each further transfer the Data to any third parties assisting the Company in the implementation, administration and management of the Plan.  The Optionee understands that these recipients may be located in the Optionee’s country, or elsewhere, and that the recipient’s country may have different data privacy laws and protections than the Optionee’s country.  The Optionee understands that he or she may request a list with the names and addresses of any potential recipients of the Data by contacting his or her local human resources representative.  The Optionee authorizes such recipients to receive, possess, use, retain and transfer the Data, in electronic or other form, for the purposes of implementing, administering and managing the Optionee’s participation in the Plan, including any requisite transfer of such Data as may be required to a broker or other third party with whom the Optionee may elect to deposit any Shares.  The Optionee understands that the Data will be held only as long as is necessary to implement, administer, and manage the Optionee’s participation in the Plan.  The Optionee understands that he or she may, at any time, view the Data, request additional information about the storage and processing of the Data, require any necessary amendments to the Data, or refuse or withdraw the consents herein in writing, in any case without cost, by contacting his or her local human resources representative.  The Optionee understands that refusal or withdrawal of consent may affect the Optionee’s ability to participate in the Plan.  For more information on the consequences of refusal to consent or withdrawal of consent, the Optionee understands that he or she may contact his or her local human resources representative.

	ARTICLE IV. DEFINITIONS
	Section 4.1 Change in Control.  “Change in Control” shall mean (a) any transaction (including, without limitation, any merger, consolidation or sale of assets or equity interests, or any acquisition of stock in the open market or otherwise) the result of which is that any “person” (as defined within the meaning of Rules 13d-3 and 13d-5 of the Exchange Act) or “group” (as defined within the meaning of Rules 13d-3 and 13d-5 of the Exchange Act), other than any of the Principal Stockholders or an Affiliate of any Principal Stockholders, obtains (i) direct or indirect beneficial ownership of more than fifty (50) percent of the voting power of the Successor Company’s securities outstanding immediately after such transaction, or (ii) all or substantially all of the assets of the Company, or the Company and its Subsidiaries taken as a whole, or (B) the consummation of a merger which results in the Principal Stockholders, including any Affiliates of any Principal Stockholders, no longer holding, directly or indirectly, beneficial ownership of more than fifty (50) percent of the voting power of the Successor Company’s securities.  For this purpose, “Successor Company” shall mean the Company, its successor or the entity that, as a result of a transaction, controls, directly or indirectly, the Company (or its successor) immediately after the transaction.  Notwithstanding the foregoing, in no event shall a Change in Control occur as a result of a public offering of shares of common stock of the Company or a Successor Company.
	Section 4.2 Company.  “Company” shall mean Alphabet Holding Company, Inc., a Delaware corporation. 
	Section 4.3 Effective Date.  “Effective Date” shall mean October 1, 2010, the date of the consummation of the transactions contemplated in that certain Agreement and Plan of Merger among the Company, NBTY, Inc., and Alphabet Merger Sub, Inc., dated as of July 15, 2010.
	Section 4.4 Date of Termination Fair Market Value.  “Date of Termination Fair Market Value” shall mean the product determined by multiplying (i) the number of Shares subject to the Vested Portion that is subject to the Election, by (ii) the Fair Market Value per Share on the Date of Termination.  Fair Market Value for this purpose shall be determined in accordance with the terms of the Stockholders Agreement, as amended by any side letter agreement between the Company and the Optionee.
	Section 4.5 Employment Agreement.  “Employment Agreement” shall mean the Employment Agreement dated as of November 8, 2010, by and among the Company, NBTY, Inc. and the Optionee, as such Employment Agreement may be amended from time to time.
	Section 4.6 Exercise Price.  “Exercise Price” shall mean the per Share price set forth in the Grant Notice. 
	Section 4.7 Final Expiration Date.  “Final Expiration Date” shall mean the final expiration date set forth in the Grant Notice.
	Section 4.8 Grant Date.  “Grant Date” shall be the grant date set forth in the Grant Notice.
	Section 4.9 Grant Notice.  “Grant Notice” shall mean the Grant Notice referred to in Section 1.1 of this Agreement, which Grant Notice is for all purposes a part of the Agreement.
	Section 4.10 Internal Rate of Return.  “Internal Rate of Return” shall mean the internal rate of return realized by the Principal Stockholders on the Invested Capital as a result of the Investment Proceeds realized or deemed realized by the Principal Stockholders, calculated without reduction for any taxes imposed on such Investment Proceeds and after giving effect to any vested Awards. The Internal Rate of Return shall be determined in respect of any Liquidity Event as if the Principal Stockholders liquidated their entire remaining Investment in such Liquidity Event for a price equal to the fair market value of the remaining Investment on the date of the Liquidity Event, as reasonably determined by the Administrator.  In determining the Internal Rate of Return as of any date, all Investment Proceeds theretofore received, directly or indirectly, by the Principal Stockholders in respect of their Investment shall be taken into account, and no other amounts theretofore received by the Principal Stockholders shall be taken into account.  
	Section 4.11 Invested Capital.  “Invested Capital” shall mean the purchase price paid by the Principal Stockholders for the Investment, including any fees and expenses paid by any Principal Stockholder.
	Section 4.12 Investment.  “Investment” shall mean the Shares acquired by the Principal Stockholders in connection with their investment in the Company on the Effective Date.
	Section 4.13 Investment Proceeds.  “Investment Proceeds” shall mean all cash or cash equivalents received by the Principal Stockholders in respect of the Investment, net of any unreimbursed fees and expenses paid or payable to any Principal Stockholder or third party, including the aggregate value of any cash received in connection with the disposition of any property previously exchanged for or in consideration of any portion of the Investment.  In connection with a Liquidity Event, the Fair Market Value of any equity securities of the Company and any property previously received in consideration for the Investment, in each case, held by the Principal Stockholders at the time of the Liquidity Event that are not disposed of in the Liquidity Event shall be treated as Investment Proceeds.
	Section 4.14 Liquidity Event.  “Liquidity Event” shall mean either (a) the consummation of the sale, transfer, conveyance or other disposition in one or a series of transactions, of the equity securities of the Company or its successor held, directly or indirectly, by any of the Principal Stockholders in exchange for cash, or in the case of any transaction resulting in the exchange for consideration other than cash (“non-cash consideration”) the receipt of cash upon the disposition of such non-cash consideration, such that immediately following such transaction or disposition (or series of transactions or dispositions), the total number of all equity securities of the Company or its successor held, directly or indirectly, by the Principal Stockholders is, in the aggregate, less than 25% of the total number of equity securities (as such securities may be adjusted for the occurrence of a corporate event) held, directly or indirectly, by the Principal Stockholders as of the Effective Date (as such securities may be adjusted for the occurrence of a corporate event); or (b) the consummation of the sale, lease, transfer, conveyance or other disposition (other than by way of merger or consolidation and other than by way of any transaction otherwise covered under the preceding sub-clause(a)), in one or a series of related transactions, of all or substantially all of the assets of the Company, or the Company and its Subsidiaries taken as a whole, to any “person” (as defined within the meaning of Rules 13d-3 and 13d-5 of the Exchange Act ) other than to any Principal Stockholders or an Affiliate of any Principal Stockholders.
	Section 4.15 Option.  “Option” shall mean the option to purchase Common Stock granted under this Agreement.
	Section 4.16 Optionee.  “Optionee” shall be the Person designated as such in the Grant Notice.
	Section 4.17 Performance Options.  “Performance Option(s)” shall mean the portion of the Option designated as Performance Options in the Grant Notice.  
	Section 4.18 Plan.  “Plan” shall mean the Equity Incentive Plan of Alphabet Holding Company, Inc.
	Section 4.19 Start Date. “Start Date” shall have the meaning given to such term in the Employment Agreement.
	Section 4.20 Time Options.  “Time Options” shall mean the portion of the Option designated as Time Options in the Grant Notice.


	Exhibit 10.22
	ARTICLE 1 DEFINITIONS
	1.1 Definitions.  A
	(a) “Company” shall have the meaning set forth above.
	(b) “Contractual Obligation” means as to any Person, any provision of any security issued by such Person or any provision of any agreement, lease of real or personal property, undertaking, contract, indenture, mortgage, deed of trust or other instrument to which such Person is a party or by which it or any of its property is bound.
	(c) “Governmental Authority” means the government of any nation, state, city, locality or other political subdivision of any thereof, any entity exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining to government, and any corporation or other entity exercising public functions owned or controlled, through stock or capital ownership or otherwise, by any of the foregoing.
	(d) “Plan” means the Equity Incentive Plan of Alphabet Holding Company, Inc., as may be amended from time to time.
	(e) “Requirements of Law” means, as to any Person, the provisions of the Certificate of Incorporation and By-laws or other organizational or governing documents of such Person, and any law, treaty, rule, regulation, right, privilege, qualification, license or franchise, order, judgment, or determination, in each case, of an arbitrator or a court or other Governmental Authority, in each case, applicable to or binding upon such Person or any of its property (or to which such Person or any of its property is subject) or applicable to any or all of the transactions contemplated by, or referred to in, this Agreement.


	ARTICLE 2 PURCHASE AND SALE OF COMMON STOCK
	2.1 Purchase and Sale of Shares.  Upon the terms and subject to the conditions set forth herein, contemporaneously with the execution and delivery of this Agreement, the Company is selling to the Purchaser from the Plan and the Purchaser is purchasing from the Company 800 Shares and the Purchaser is paying to the Company, by check, $400,000 for the Shares described above. 
	2.2 Manner of Purchase of Shares.  Shares purchased pursuant to this Agreement shall only be issued following the occurrence of all of the following:
	(a) Execution by the Purchaser of this Agreement;
	(b) Execution by the Purchaser of the Stockholders Agreement; and
	(c) Full payment (in cash or by personal, certified, or bank cashier check) by the Purchaser for the Shares being acquired by the Purchaser.  

	2.3 Conditions to Issuance of Stock Certificates.  The Administrator may, in good faith in the reasonable exercise of its discretion, take whatever additional actions it deems appropriate to effect compliance by the Company and the Purchaser of the Securities Act, the Exchange Act and any other federal or state securities laws or regulations, including, without limitation, placing legends on share certificates.  A certificate of shares will be delivered to the Purchaser at the Company’s principal place of business following the receipt by the Company of the executed documents referenced in Section 2.2 above, unless an earlier date is agreed upon.  Notwithstanding the above, the Company shall not be required to issue or deliver any certificate or certificates for Shares purchased prior to fulfillment of all of the following conditions or if the Company chooses to issue the shares in another form (e.g., book entry):
	(a) The admission of such Shares to listing on any and all stock exchanges on which such class of stock is then listed;
	(b) The completion of any registration or other qualification of such Shares, or the determination of exemption from registration or qualification, under any state or federal law or under the rulings or regulations of the Securities and Exchange Commission or any other governmental regulatory body, which the Administrator shall, in good faith, in the reasonable exercise of discretion, deem necessary or advisable; and
	(c) The obtaining of any approval or other clearance from any state or federal governmental agency which the Administrator shall, in good faith, in the reasonable exercise of its discretion, determine to be necessary or advisable.


	REPRESENTATIONS AND WARRANTIES OF THE PURCHASER
	3.1 Authorization.  The Purchaser has the necessary authority and capacity to enter into and perform his obligations under this Agreement.
	3.2 Noncontravention.  The execution, delivery and performance of this Agreement by the Purchaser and the consummation of the transactions contemplated hereby, do not and will not (a) violate any Requirements of Law applicable to the Purchaser, or (b) result in a material breach or default under any of the Contractual Obligations of the Purchaser, or under any order, writ, judgment, injunction, decree, determination or award of any Governmental Authority, in each case applicable to the Purchaser or the Purchaser’s properties.
	3.3 Binding Effect.  This Agreement has been duly executed and delivered by the Purchaser, and this Agreement constitutes the legal, valid and binding obligations of the Purchaser, enforceable against the Purchaser in accordance with its terms, except as such enforceability may be limited by applicable bankruptcy, insolvency, or similar laws affecting the enforcement of creditors’ rights generally or by equitable principles relating to enforceability.
	3.4 Governmental Authorization; Third Party Consent.  No approval, consent, compliance, exemption, authorization, or other action by, or notice to, or filing with, any Governmental Authority or any other Person in respect of any Requirements of Law, and no lapse of a waiting period under any Requirements of Law, is necessary or required in connection with the execution, delivery or performance by the Purchaser (including, without limitation, the acquisition of the Shares) or enforcement against the Purchaser of this Agreement or the transactions contemplated hereby.
	3.5 Broker’s, Finder’s or Similar Fees.  There are no brokerage commissions, finder’s fees or similar fees or commissions payable in connection with the transactions contemplated hereby based on any agreement, arrangement or understanding with the Purchaser or any action taken by the Purchaser.  The Company shall not be liable for any costs or expenses incurred by or on behalf of the Purchaser in connection with this Agreement or the transactions contemplated hereby. 
	3.6 Securities Law Representations.
	(a) The Purchaser is receiving the Shares for investment for his own account and not with a view to, or for resale in connection with, the distribution or other disposition thereof, other than as contemplated hereby.
	(b) The Purchaser has been given the opportunity to obtain any information or documents which he deems necessary to evaluate the merits and risks related to his investment in the Shares and to verify the information received, and the Purchaser’s knowledge and experience in financial and business matters are such that he is capable of evaluating the merits and risks of his receipt of the Shares.
	(c) The Purchaser’s financial condition is such that he can afford to bear the economic risk of holding the Shares for an indefinite period of time and has adequate means for providing for Purchaser’s current needs and contingencies and to suffer a complete loss of his investment in the Shares.
	(d) The Purchaser hereby consents to the placement of a restrictive legend as contemplated by the Stockholders Agreement.


	ARTICLE 4 MISCELLANEOUS
	4.1 Stockholders Agreement.  Any Shares acquired pursuant to this Agreement shall also be subject to the terms and conditions of a Stockholders Agreement.  
	4.2 Amendment and Waiver.  Any amendment, supplement or modification of or to any provision of this Agreement, any waiver of any provision of this Agreement, and any consent to any departure by any party from the terms of any provision of this Agreement, shall be effective (i) only if it is made or given in writing and signed by the Company and the Purchaser and (ii) only in the specific instance and for the specific purpose for which made or given.
	4.3 Counterparts.  This Agreement may be executed in any number of counterparts and by the parties hereto in separate counterparts, each of which when so executed shall be deemed to be an original and all of which taken together shall constitute one and the same agreement.
	4.4 Headings.  The headings in this Agreement are for convenience of reference only and shall not limit or otherwise affect the meaning hereof.
	4.5 Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware, without regard to the principles of conflicts of law thereof.
	4.6 Severability.  If any one or more of the provisions contained herein, or the application thereof in any circumstance, is held invalid, illegal or unenforceable in any respect for any reason, the validity, legality and enforceability of any such provision in every other respect and of the remaining provisions hereof shall not be in any way impaired.
	4.7 Entire Agreement.  This Agreement, together with the Stockholders Agreement and the Plan, is intended by the parties hereto as a final expression of their agreement and is intended to be a complete and exclusive statement of the agreement and understanding of the parties hereto in respect of the subject matter contained herein.  There are no restrictions, promises, warranties or undertakings, other than those set forth herein or therein.  This Agreement supersedes all prior agreements and understandings between the parties with respect to such subject matter.
	4.8 Further Assurances.  Each of the parties shall execute such documents and perform such further acts (including, without limitation, obtaining any consents, exemptions, authorizations, or other actions by, or giving any notices to, or making any filings with, any Governmental Authority or any other Person) as may be reasonably required or desirable to carry out or to perform the provisions of this Agreement.
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